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SC ISSOTD 


10 1 


READER 


THE Learned Author of this Work, was a perſon by Nature, 
T Education and Experience qualified to Write on this Im- 
portant Subject. He had a quick Apprehenſion and a ſedate 
Judgment, that gave him a large Senſe of things and a true Un- 
derſtanding of em: His courſe of Studies had long been in the 
Dictates of Nature, the Rules of Reaſon, the Precepts of Morality, 
the Foundations of Property, the Diſtinctions of Right and 
Wrong and whatever elſe we call the CIVIL LAW, in which 
Honorable Profeſſion he was duly admitted to the Higheſt Degree 
L. L. D. and inſtead of borrowing a noiſe from that Title, he 
gave 4 Reputation to it. But declining Courts and Judicial C/a- 


mours, he devoted his future Services to God and to Religion, and 


choſe rather to wait at the Altar, and to watch for the Salvation 
of Souls. 

Here in Peace and Retirement, he engag d himſelf in an Ela- 
borate Courſe of Divinity, in the Proſecution whereof, he found 
his Preceding Studies of mighty Advantage to him; his Know- 
ledge in the Laws of Original Nature, and in the wiſe Inſtituti- 
ons of Humane Policy, did rightly prepare him to comprehend 
the Divine Oeconomy, and to interpret all thoſe Oracles of God. 


For as all Arts and Sciences are neceſſary Hand-maids to Divinity, 


ſo is none more Subſervient, than the Noble Faculty of Civil 
Law, which ys the true Foundations to build upon, the Foun- 
dations of Nature, Reaſon, Equity, Inſtitution, Cuſtom and all 
theſe ſprings of Humane Action, that muſt be well underſtood, be- 
fore the Divine can be a Caſuiſt, or indeed a Scholar. 

Our Author being thus Piouſly imployed ina Dignified Paro- 


chial Cure, the Deanry of Battel in Suſſex, he was ſoon con- 


ſulted by his Neighbors, as a Man able to adviſe em in the ma- 
ny Doubts and Difficulties that daily occurr'd to em. When 
finding many of his Brethren moleſted by dubious Titles, and 
exercis d with a multitude of vexatious Diſputes ; he thought it 
Charity and Juſtice ro ſpend ſome vacant Hours in Stating 
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the Tenure of Eccleſiaſtical Beneſices, the legal Capacity of Incum- 
bents, and in ſhort the whole Conſtitution of this Church and 
Kingdom relating to the Rights and Properties of our Engliſh 
Clergy. 

th had conſidered many Tracts of Sir Zohn Dodderidge; of 
Sir Simon Deggs, Dr. Godolphin, and others upon this Argument 
of Eccleſiaſtical Rights: But he found em either ſo Tedious in 
one reſpect, or ſo Imperfect in another, that he could not deny 
the Labour of drawing up a more Methodical and Abſolute Ac- 
count of theſe matters, in a Plain Method, and clear a Stile, with 
ſuch a full Reference to all Statutes, Common Law Caſes, and 
other binding Authorities, as to make it a Complete Body of 
the CLERGY-MAN'S LAW. 

It muſt be confeſt, that tis ſome Prejudice to the Work, and 
ſome diſadvantage to the World, that the Writer died in the 
51 ycar of his Age, 1689, before he had Revis d and ſupplied 
it in ſo perfect a manner, as he ſcems to have projected = the 


Standing uſes of Poſterity. But in ſome meaſure to compenſate = 
that loſs; his Copy has been ſubmitted to the Review of 


ſome Lawyers and Divines, who have in ſeveral places amended - 
and Explained the Original, and in many others, have inſerted 
on juſt occaſion ſome proper Additions, that muſt needs give Au- 
thority to the Book, and Satisfaction to the Reader. 

It is certain, that no performance of this Nature can be a 
Full and Conſummate Piece in any One Edition, or indeed in any 
One Age, but it muſt admit of continual Alterations and Improve- 
ments, becauſe every Reign, and almoſt every Jear, may a little 
reſtrain or amplifie, the Rights and Cuſtoms of this Church and 
Nation. So as cvery Caſe in Law, (tho' never fo nicely ſtated) as 
new Declarations may ariſe, muſt be capable of ſucceſſive Cor- 
rections and Enlargments. — 

But as this Treatiſe is now adapted to the preſent Conſtitution, 
we may without Vanity recommend it, as the moſt Painful and 
Perfect Vork of this kind, and the moſt Beneficial of all others, to 
the Biſhops and their Clergy, to the Magiſtrates and their Peo- 
ple. to the Patrons and their Clerks, to the Common Lawyer, 
Civilian and Divine; to all Profeſſions and Degrees of Men, 
whoſe Intereſt or Inclination can direct em to underſtand the 
Conſtitution of the CHURCH of ENGLAND as by LAW ESTA 
BLISHED. ; ky | 


On the Occaſion of Inſtitutions, Inductions, an many other Appli- 
cations to Eccleſiaſtical Ordinaries; It is very neceſſary for the 
Clergy to know the Names and Titles of the preſent Archbiſhops 


and Biſhops, 


Governours, and chief Dignitaries in the Church of 


England. For which Reaſon the enſuing Table may be very uſeful. 
Province of CANTERBURY. 


Dioceſs of CANTERBURY. 


Tord Archbiſhop, Dr. Thomas Te- 
1 niſon, Primate and Metropoli- 
tan of All Eng land, tranſlated from 
the See of Lincoln, Jan. 16. 1694. | 
Dean of Canterbury, George Hooper, 
D. D. 
Archdeacon of Canterbury, John Bat- 
teley, D. D. 
Vicar General, George Oxenden, L. LD. 


Dioceſs of Loxpox. 
Lord Biſhop, Dr. Henry Compton, tran- 


ſlated from the See of Oxford, De- 


cember 18. 1675. 

Dean of St. Pauls, William Sherlock, 
D. D. 

Archdeacon of London, William Stanley, 
D. D. 

Archdeacon of Middleſex, Robert Corey, 
D. D. 

Archdeacon of Eſſex, Charles Alſton, 
D. D. 

Archdeacon of Colcheſter, William Be- 
veridge, D. D. 

Archdeacon of S. Albans, John Cole, 
A. M. 


Chancellor of the Dioceſs, Henry New- 
fo; nk Dc. 


Dioceſs of WixcutsTEs. 


Lord Biſhop, Dr, Peter Mew, tranſla- 
ted from the See of Bath and Wells, 
Novem, 22.1684. 

1 * Wincheſter, John Wickart, 


Ow _ of Winton, George Fulham, 


| 


Archdeacon of Surry, Thomas Sayer, 
D.D. 


Chancellor of the Dioceſs, Peter Mem, 
LI 


Dioceſs of ELx. 


Lord Biſhop, Dr. Simon Patrick tran- 
ſlated from the See of Chicheſter, Ju- 
ly 2. 1691. 

Dean of EH, John Lamb, D. D. 

Archdeacon of Ely, Richard Bentley, 
D. D. 


Chancellor of the Dioceſs, Sir John 
Cook, L. L. D. 


Dioceſs of LIN coIN. 


Lord Biſhop, Dr. James Gardiner, con- 
ſecrated, March 10. 1694. 

Dean of Lincoln, Abraham Campion, 
D. D. 

Archdeacon of Lincoln, John Camley, 
D. D. 


Archdeacon of Leiceſter, Byrom Eaton, 
D. D. 


Archdeacon of Huntingdon, White Ren- 
nett, D.D. | 
Archdeacon of Bucks, John Gery,L.L.D. 


Archdeacon of Bedford, John Skelton, 
A. M. 


Archdeacon of Stow, John Hatton , 
A. M. 


Chancellor of the Dioceſs, Milliam Ol- 
dys, L. L. D. 


Dioceſs of LIcHIEI Dad Co VEN TRT. 


Lord Biſhop, Dr. John Hough, tran- 
ſlated ſrom the See of Oxford. 


* Dean 


A Table of the chief Dignitaries 
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Dean of Lichfield, Lancelot Addiſon, 
D. D. 

Archdeacon of Coventry, Idem. 

Archdeacon of Derby, Francis Aſhen- 
hurſt, A.M. 

Archdeacon of Stafford, Nathaniel El- 
lijoa, A.M. 

Archdeacon of Salop, Griffith Vaughan, 
A. M. | 

Chencellors of the Dioceſs, Henn 
Raines and William W almiſley, L. 
LB. B. 


Dicceſs of SAL1sBURY. 


Lord Biſhop, Dr. Gilbert Burnet, con- 
ſecrated, March 31. 1689. 

Dean of Sarum, Robert Woodward, L. 
L. D. 

Archdeacon of Sarum, Joſeph Kelſey, 
B. D. 

Archdeacon of Berks, Jonas Proa#t , 
A. M. 

Archdeacon of Wilts, Cornelius Teates, 
A. B. 

Chancellor of the Dioceſs, Edmund 
Spenſer, A. M. 


Dioceſs of BATH and WELLS. 


Lord Biſhop, Dr. Richard Kidder, con- 
ſecrated, Auguſt 3o. 1691. 

Dean of Wells, Ralph Bathurſt, M. D. 

Archdeacon of Wells, Edwin Sandys, 
AN. 

Archdeacon of Taunton, Edward Wa- 
ple, B. D. 

Archdeacon of Bath, Milliam Clement, 
A. M. . ä 

Chancellor of the Dioceſs, William 
Hughes, L. L. D. 


Dioceſs of EXETER. 


Lord Biſhop, Dr. Jonathan Trelawney, 
tranſlated from the See of Briſtol, 
April 13.1689. 

Dean ot Exeter, The Right Honoura- 
ble Richard Lord Altham, D. D. 
Archdec. of Exeter, Edward Lake, D. D. 
Archdeacon of Cornwall, Edward Drem, 

A. M. 


Archdeacon of Barnſtaple, Williams Read, 
A. M. 

Chancellor of the Dioceſs, Jon Edjs- 
bury, L. L. D. 


Dioceſs of Norwich. 


Lord Biſhop, Dr. Joh» Moor, conſecra- 
ted, July 5. 1691. 

Dean of Norwich, Henry Fairfax, D. D. 

Archdeacon of Norwich, John Jeffery, 
D. D. 
Archdeacon of Norfolk, Charles Trim- 
nel, D. D 
Archdeacon of Sudbury, Nicholas Cla- 
gett, A. M. 

Archdeacon of Suffolk, Humphrey Pride- 
aux, D. D. 

Chancellor of the Dioceſs, Thomas 
Tanner, A. M. 


Dioceſs of WokcksTER. 


Lord Biſhop, Dr. Milliam Lloyd, tran- 
ſlated from the See of Lichfield and 
Coventry. 

Dean — Worceſter, Lord Biſhop of Ox- 

ord, 

Archdeacon of Worceſter, John Fleet- 
wood, A. M. 

Chancellor of the Dioceſs, John Price, 
L. L. B. 


Dioceſs of HERE TOR D. 


Lord Biſhop, Dr. Gilbert Ironſide, tran- 
ſlated from the See of Briſtol, July 
29. 1691. 

Dean of Hereford, John Tyler, D. D. 

Archdeacon of Salop, Adam Ottley, 
D. D. 

Archdeacon of Hereford, Thomas Fox, 
A.M. 

Chancellor of the Dioceſs, Charles 
Baldwin, Eſq; 


Dioceſs of CHIcHEST ER. 


Lord Biſhop, Dr. John Williams, con- 
ſecrated, December 13. 1696. 

Dean of Chicheſter, William Halq, 
D. D. 


Archdeacon of Totnes, Francis Atter-| Archdeacon of Chicheſter, Joſas Pley- 
ael, A.M. Arch- 


bury, D. D. 
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1 p of the Church of England, 


Archdeacon of Lewes, Richard Bows 


chier, B. D. . 
Chancellor of the Dioceſs, Mr. Might. 


Dioceſs of ROCHESTER. 


Lord Biſhop, Dr. Thomas Sprat, con- 
ſecrated, Novem, 2. 1684. 

Dean of Rocheſter, Henry Ullock, D. D. 

Archdeacon of Rocheſter, Thomas Plume, 

DAD. 

Chancellor of the Dioceſs, Sir Charles 
Hedges, L. L. D. 


Dioceſs of OxrorD. 


Lord Biſhop, Dr. William Talbor. 

Dean of Chriſt Church, Henry Aldrich, 
D. D. 

Archdeacon of Oxford, Timothy Halton, 
D. D. 

Chancellor of the Dioceſs, Thomas 
Ayloffe, . 


Dioceſs of GLocEs TER. 


Lord Biſhop, Dr. Edward Fowler, con- 
ſecrated July 5. 1691. 


Dean of (3/oceſter, William Jane, D. D. 


Archdeacon of Gloceſter, Thomas Hiat, 
D. D. 

Chancellor of the Dioceſs, Robert Par- 
ſons, L. L. D. 


Dioceſs of PETERBOROUGH. 


Lord Biſhop, Dr. Richard Cumberland, 
conſecrated Jaly 5. 1691. 


Dean of Peterborough, Samuel Freeman, 
D. D. 


Archdeacon of Peterborough, Thomas 
Woolſey, D. D. 
Chancellor of the Dioceſs, 


Dioceſs of BRISTOT. 


Lord Biſhop, Dr. John Hall, conſecra- 
ted Avg. 20. 1691. 


Dean of Briſtol, George Rozſe, D. D. 


Archdeacon of Dorſet, Robert Cooper, 
A. M. 
Chancellor of the Dioceſs. 


Dioceſs of St. Da vio. 


Precentor, Hugh Powel, A. M. 

Archdeacon of Brecknock, Timothy Hal- 
ton, D. D. 

Archdeacon of S. Davids, Arnold Bowen, 
A. M. 

Archdeacon of Caermarthen, Thomas 
Stainoe, D. D. 

Archdeacon of Cardigan, 

Chancellor of the Dioceſs, Henry Fal. 
conbridge, L. L. D. 


Droceſs of LUANDAEE. 


Lord Biſhop, Dr. William Beam, con- ; 
ſecrated June 22. 1679. 

Archdeacon of Laxdaff, George Bull, 
D. D. 


Chancellor of the Dioceſs, Henry Jones, 
L. L. D. 


Dioceſs of Bangor. 


Lord Biſhop, Dr. Humphrey Humfrezs, 
conſecrated June 30. 1689. 

Dean of Bangor, John Jones, D. D. 

Archdeacon of Bangor, 2 Ld. 


Archdeacon of Angleſey, Bp. of Bangor. 
* eacon of Merionet hh, Francis Lloyd, 
.M. 


Chancellor of the Dioceſs, Dr. Pen- 
ington. | 


Dioceſs of St. Asapn. 


Lord Biſhop, Dr. Edward Jones, tran- 
ſlated from the See of Cloxey in Ire- 
land, December 13. 1692. 

Dean of St. Aſaph, Daniel Price, D. D; 

Archdeacon of St. Aſaph, Edward Lord 
Biſhop. 

Chancellor of the Dioceſs, Dr, Minne. 


Pro. 


— —— - 


— 
- 
7 ——— —— — — — — ye — — 
1 m_ — — — — — 


A Table of the chief Dignitaries, Kc. ; 


— 


Dioceſs of Yor. 


Ord Archbiſhop, Dr. John Sharp, 
, Primate and Metropolitan of 
England, conſecrated July 5. 1691. 
Dean of York, Thomas Gale, D. D. 
Archdeacon of Tork, Kypightley Chet- 
wood, D. D 


Archdeacon of Eaſt Riding, William 
Breary, L. L. D. 


Archdeacon oſ Clereland, John Burton, 
D. D. 


Archdeacon of Nottingham, William 
Pearſon, A.M. 
Vicar General, Dr. Watkinſon. 


Dioceſs of DuRHAam. 


Lord Biſhop, Nathaniel Lord Crew, 
tranſlated from the See of Oxford, 
October 22. 1674. 

Dean of Durham,RalphMountagae,D.D. 

Archdeacon of Durham, the Honour- 
able Mr. Booth, | 


Province of YOR K. 


Archdeacon of Northamberland, 


Chancellor of the Dioceſs, Dr, Bros. 
bank, 


Dioceſs of CARLIsLE. 


Lord Biſhop, Dr. Thomas Smith, con- 
ſecrated June 29. 1694. 

Dean of Carliſle, William Graham, D. D. 

Archdeacon of Carliſie, William Mic hol- 
ſon, A. M. 

Chancellor of the Dioceſs, Thomas 
Tully, B. D. 


Dioceſs of CHESTER; 


Lord Biſhop, Dr. Nicholas Stratford, 
conſecrated December 15. 1689. 
Dean of Cheſter, Dr. Fogg. 
Archdeacon of Cheſter, Edmund Ent- 
wi(t le, D. D. | 
Archdeacon of Richmond, 


Chancellor of the Dioceſs, Dr. Wain- 
mrig ht. 
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CHAP. I. Enefices, by what | 
means they become 
void. Of Voidance, by the AG 7 
God. From what Time Lapſe ſhall 
incur upon ſuch Avoidance, 
CHAP. II. Voidance by Ceſſion, 
by Canon, and by Statute Law; and 
of the ſever.l Eſfedts of ſuch Avoi- 


dances. Bevifices incompatible. 


CH AP. III. Of Pluralities, Qua- 


lifications, Diſpenſations and Com- 
mendams. 


C H A P. IV. Of Reſignatious, and | 


Exchinge of Benefi es. 

CH A P. V. Church void by Ad of 
Law, Of Simony, &c. 

C H A P. VI. Charch void by taking 
Orders, Admiſſun, Inſtitution, &c. 
Jimoniacally ; or for not Subſcribing 
the Articles, &c. Aud of Depriva- 
tion. | 

CH AP. VII. Of Advowſons, and 
Right of Putronage, Appendant and 
in Groſs. 

CHAP. VIII, Of the Right of 
Patronage, to whom it ſhall be ſaid 


to belong. Of Coparceners, and Te- 
tanta in Common. 


— 


22 
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C H A P. IX. Right of Preſenta- 
tion, by what means it may paſs from 
one perſon to another, and how it 
may come to the King. 

CHA P. X. Advowſons and Right 
of Preſentation, how granted over 
from one perſon to another. Whats 
Grants are good, or not. | 

CH AP. XI. Right of Preſenta- 
tion, by what means forfeited, 

CH AP. XII. Of Lapſe. | 

C HA P. XIII. Of Uſurpation,and 
the ſeveral Conſequences thereof; and 
of the Writ of Right of Advow- 
Jon. 

C HAP. XIV. Of Ordination: 
The taking of what Orders neceſſary 
to make one capable of a Benefice. 
Deacons, what Preferments they are 
capable of. | 

CH AP. XV. Of Preſentations, 
Nomi nations, Collations, Election, 

Inſtitution and Indudlion; and of 
Donatives. 

CH AP. XVI. Of Onions of 
Churches. 


a CHAP, 


CH AP. XXI. What Remedy for 


The Contents of the Chapters. 


CHAP. XVII. Appropriati- 
ons; and of Vicarages and their En- 
dowments. | 


C H A p. XVIII. Of Commendams. 

C HAP. XIX. Of Curates and 
Lecturers. 

CHAP. XX. Of Preſentations 

and Admiſſion of Clerks preſented ; 
what Preſentations are good; and 
what are Cauſes ſufficient for the Bi. 
ſhop to refuſe to admit; of Jure Pa- 
tronatus and Caveats. 


a Clerk, Preſented, if the Biſhop re- 
fuſe to admit him, &c. Of Du- 
plex Querela, & Jure Patronatus. 

C HA P. XXII. Of the Writs of 
Quare Impedit, and Alſiſe of Dar- 
rein Preſentment, for what, and for 
whom they are maintainable, and 

upon what Sesſin, &c. 

C H A P. XXIII. Writs of Quare 
Impedit, and Darrcin Preſentment, 
how to be brought. 

C HAP. XXIV. Quare Impedit, 
and Darrein Preſentment ; by m, 
againit whom, and in what County 
to be brought; aud what ſhall be ſuf- | 
ficient Cauſe to abate ſuch Writs. 

C H A P. XXV. Declarations in 
Quare Impedit, &c. in what man- 
ner to be framed, and what ought to 
be alledged therein. 

C H A P. XXVI. Of Proceſs, and 
Pleas in Quare Impedit, and Dar- 
rein Preſentment, what Pleas are 
proper and ought, or may be pleaded | 
by the Ordinary, Patron and [ncum- 
bent reſpefively; and of what Mat- 
ters 4 Fury in Quare Impedit ought 
to inquire, 

CH AP. XXVII. TJudgments in 
Quare Impdit, e*c. and of Writs 
to be awarded to the Biſhop upon ſuch 

udgment-s. 

CH A P. XXVIII. The Effe@s of 
a Judgment in Quare Impedit, and 
Darrein Preſentment, and of the 
Writ awarded to the Biſhop, &c. to 
admit, &c. grounded thereupon. What 
is to be done upon ſuch Writ, and 


what Return the Biſhop may make 
thereunto. 


C HAP. XXIX. Of Writs of 
Error upon Judments in Quare Im- 
—_ and Aſſize of Darrein Pre- 

nactmentc. 

C HAP. XXX. Of InduGion : 
Vi laica removenda, and Spolia- 
| _ | 

C HAP. XXXI. The Miniſters 
Duty in Reading the Common Pray- 
ers, Adminiſtering the Sacraments, 
&c. 

C H A P. XXXII. Snatwies for U- 
niformity of Prazers, Of Holy- 
days to be obferved, Miniſters bound 
by Tenure, or Covenant to ſay Di- 
vine Service in a Chapel, &c. 

C H A P. XXXIII. Miniſters Du- 
ty in Preaching. —— 

C HAP. XXXIV. Diſturbances 
in the Church in time of Divine 
Service, or Striking, Brawling, &c. 
in the Church or Church-yard, how pu- 
niſbed. 

C H A P. XXXV. The Duty of 
Miniſters in reading ſome particular 
Ads of Parliament, and Proclama- 
tions of the King : As likewiſe Briefs, 
Citations, &c. 

C HA P. XXXVI. Spiritual per- 
Jons not to take Farms, or buy or ſell 
for Lucre or Profit, &c. 

C H A P. XXXVII. Of Reſidence, 
and Non reſidence. 

C HAP. XXXVIII. Of Corpo- 
rations, Sole and Aggregate, and of 
the Statutes concerning Mortmain. 

C HAP. XXXIX. Freehold of 
the Church, and Church-yard,in whom. 
Intereſt in, and dijpoſing Seats in the 
Church, &c. Endowment of Vica- 
rages, and of the diſtin Rights of 
the Parſon and Vicar. | 

CHAP. XL. Fruits and Profits 
of Benefices in time of Vacation, to 
whom they belong, and the Remedies 
how to recover them, if detained. 
What Charges Parſons are liable to 
in reſpeF of their Glebe or Tithes ; 
and of the Temporalties of Biſhops, 
in time of Vacation, &c. 

CH AP. XLI. What Eſtates Ec- 
cleſiaſtical Perſons might have made 
at Common Law, and how their 

Power 
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The Contents of the Chapters. 


Power is enlarged or leſſened by Acts 
of Parliament relating therennto. 
CHAP. XLII. What Leaſes and 

Eſtates Biſhops, &c. may make, and 
the Rules to be 4 op in making 
ſuch Leaſes and Eſtates, and what 

O ffices, &c. they may grant. 

CH A P. XLIII. Leaſes by Par- 
ons, Vicars and others of their Ec- 
cleſiaſtical Benefices. | 

C H A P. XLIV. Leaſes by Eecle- 

ſraftcal Perſons, by whom to be con- 

firmed, and what Gonfirmations are 

good. Of Fariances in Leaſes, &c. 
and miſnaming Corporations. 

CH AP. XLV. Leaſes woid and 

voidable. Voidable Leaſes how made 


good or actually void. Entries how | 


to be made. Diſcontinuance, and 
Aid Prayer, Judgments in Real 
Adions, to whom binding. 
CHAP. XLVI. Tithes of what 
due. Tithes in London how payable. 
Tithes of Houſes. 


C H A P. XLVII. The ſeveral ways | 


and means Lands may be diſcharged 
of Tithes at Comm on Law. Of Real 

ompoſitions. Modus Decimandi, 
Non Decimandi, &c. and if Glebe 
Lands ſhall pay Tithes. 

C H A P. XLVIII. Lands how diſ- 
charged of Tithes by ſeveral As of 
Parliament. What Abbies were diſ- 

charged of Tithes. A Catalogue of 
Abbies above 200 |. per Annum 
value diſſolved by Statute 31 H. 8. 
QOnity of Poſſeſſion, and Barren 
and. 

CH AP. XLIX. Predial Tithes, 
what and in what manner payable, and 
what Modus Decimandi in diſcharge 
of ſuch Tithes is good, 


CHAP. L. Mixt Tithes, as of 
Cattle, Fowles, Agiſtment &c. when, 
and in what manner Payable. and 
what Modus, &c. good to diſcharge 
ſuch Tithes. 

C H A P. LI. Perſonal Tithes, what; 
” whom, and in what manner paya- 

le. 

C H A P. LII. Mortuaries, Offerings, 
Oblations and Obventions. 

CH A P. LIII. Tithes, Mortuaries, 
Oblations and other Church duties, in 
what Courts to be Sued for. 1 

C H A P. LIV. Statutes 32 H. g. and 
2 and 3 E. 6. for the Payment of 
Tithes : What ſhall be à ſufficient ſet- 

ting forth of Tithes : Double or treble 

valuc, for not ſetting forth Tithes, in 
| what Courts to be ſued. for. 

C HA P. LV. Small Tithes, and o- 
ther Church Duties, how to be recover- 

ed. Suggeſtions to obtain 'Probibiti- 
ons, how made and proved. Modus 
Decimandi if Suable for in the Spiri- 
wal Court. 

C H A P. LVI. Cuſtom or Pre ſcrip- 
tion, if tryable in Spiritual Court. 
Prohibition, if to be granted to pre- 
vent ſuch Trials. 

CH AP. LVIL Where, and by 
what Plea the Spiritual Court ſhall 
be ouſted of JuriſdiFion, and upon 
what Suggeſtions Prohibitions are 

ranted. „ 

CH A P, LVIII. Adzons upon the 
Statute of 2 & 3 Ed. 6. cap. 13. for 
not ſetting forth of Tithes, by whom, 
and againſt whom to be brought. Of 
Declarations, Pleas, Euidences, Ver- 


dicts, and Fudgments in ſuch Adi- 
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Age 10. Line 6. for of Cure read with Cure, p. 16. I. 18. tho' it be made r. F a Diſpenſation be made, p. 17. 
I. 25. good Title r. no good Title, p. 1 8. I. 49. atter found r. by Verdict, p. 19. 1.38. Car. 1. Cap. p. 20. l. 27. 36 r. 
1. p. 25. I. ult. wherein all Caſes r. in all Caſes where, p.41. 1. 36. for a Reclory r. Ad vom ſen of a Vicarage, p. 45. 
1 ult. 5 55. r. 55. p. 5 1. 1. 39. Haſſo r. Huſſey, p. 55.1. 25. er r. of, p. G1. J. 26. after 339. r. contra, p. 110. J. 35. 
159. 1. 44. J. 36. dele 6 Co. 41. p. 13 1. J. 14. dele ard, p. 139. J. f. 106. r. 18. p. 142. J. 1. entertain r. enter into, 
p. 146. 1.40. dele if, p. 149. J. 20. Keb. 1. Keil. p. 150. l. 14 in r. but in, p. 156. J. 37. to r. appear to, p. 162. J. d. 
Amicus r. Amiat, p. 142. J. 28. dele but 1 coxceive that he centinues to be, p. 156. J. 37. atter made r. appear, p. 170. 
I. 20. nor. the, p. 162. I. 3. Common Law r. Canon Law, p. 163.1. ult. dele intended, p. 209. J. 18. for 4. r. 5. 
212. J. 2. is f. be, p. 217. I. 6. dele in, p. 226. l. 14. ſuch r. in ſuch, p.226. 1.47. dele add f. 228. p. 233.1 4 d to, 
Pp 39. in officiate r. Hire in, p. 237. I. 2. and be it further Enatted by the Authority aforeſaid, r. it is Enatted, 
p. 247. 1.40. if this Adi had never inflified any r. altho this Af hath inflitted a, p. 247. J. 46. dele as, p. 341. 1.33- 
for 43-1. 13. p. 360. 1.15. orderlyr. ordinarily, p. 361. J. 25. dele be, p. 377. J. 4. 2 Bendlow r. Bendlow 2. p.379. 
1. 10. Mary r. Marſh, p. 379. I. 24. this r. the, p. 381.1. 7. for 41.1. 42. p. 382. 1.41. arr. but, p. 392. J. 1. that 
it x. if that, p. 406. |. 1. return r. retain, p. 407. I. 8. Tithes r. Titles, p. 422. |. 10. after Lew!s r. Abbey of Clunn, 
p. 433- 1. 36. included r. yielded, p. 444.1. ult. ſner. bew, p. 448. l. 28, Tithe r. no Tithe, p. 461. 1.34. after are 
r. Mills, p. 480. I. 46. for 31. r. 32. 
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CHAP. I. 


Benefices, by what Means they become woid. Of Voidance, by the 
Act of GOD. From what lime Lapſe ſhall incur upon ſuch 


Avoridances. | 


ſerves largely to reſolve theſe Two General Queſtions : Firſt, By 
what Means a Perſon may make himſelf complete Incumbent of an 
Eccleſiaſtical Benefice? Secondly, What are the Effects of a com- 
plete Incumbency 2 In ſpeaking to the Firſt, of which (before I ſpecifie the 
ſeveral Ways, by which a Perſon may take a Title to an Eccleſiaſtical Bene- 
fice) I ſhall ſhew, what Things are to be known and done, in order 
thereunto. | 
Firſt then : A Perſon that would be Beneficed with an Eccleſiaſtical Prefer- 
ment, ſhould be inſtructed, by what Means ſuch Preferments do become void; 
to the end, that he may find out ſome vacant or void Place, worthy his ac- 
ceptance. Now Voidances of all Eccleſiaſtical and Spiritual Preferments, do 
happen, either by rhe Act of God, by the Act of the Party incumbent there- 
of, or by the Act of the Law. | FN | 
The moſt uſual and known Means, by which any Spiritual Promotion doth 
become void, is by the Act of God, viz. the Death of the Incumbent thereof; 
and ſuch Avoidance , doth commence from the Day of the Death of ſuch In- 
cumbent; and the Patron is obliged to take Notice of it at his peril, and not 
to expect an Intimation from the Ordinary, Mich. 15 El.3 Leon. 46. Jenk.Cent 6. 
Caſe 92. Mich.15. C 16,El.Dyer 327. The Law, I find,hath been holden to be, 
that the Six Months for lapſe, upon ſuch an Avoidance, ſhould not be ac- 
counted, but from the time the Patron could reaſonably be ſuppoſed to have 
Notice of the Incumbent's Death, - eſpecially if the Patron, or Incumbent, 
ſhould happen to be beyond the Seas, or in ſome remote County within the 
Realm, at the time of ſuch Avoidance. And there hath been alſo a Canon 
made to that purpoſe, Rols 2 Abr. 363. But by the Common Law of England, 
the Six Months ſhall, I ſuppoſe, be accounted from the time of the Death. 
Catesby's Caſe, 6 Co. 62. Dr. and Student, cap. 3 1. f. 116. Degge's Parſ. Coun- 


ellor, f. 10, 
4 7 B | | CHAP, 


TT HE Law relating to Eccleſiaſtical Benefices, is ſuch only, which 
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Voidance by Ceſſion, by Canon, and by Statute Law; and of the ſe- 
veral Effefts of ſuch &voidances. Benefices Incompatible. 


HE next Means by which a Church-Preferment doth. become void, is, 

by the Act of him that is the Incumbent thereof; which is either by 

his Ceſſion, or Reſignation : A Church-Preferment is ſaid to be void by Ceſſi- 
on, when the Incumbent thereof doth take a ſecond Benefice that is incompati- 
ble; (what Benefices are incompatible, will afterwards appear in this Chapter.) 
And firſt, if an Incumbent of a Benefice, with Cure of Souls, doth take a ſe- 
cond Benefice with Cure, Hil. 41 El. Digby's Caſe, Co. f. 7 9. a. Paſch. ꝙ Jac. Da- 
vis, f. 68. In which Caſe, his firſt Benefice was either of leſs, or greater 
Value than Eight Pounds per Aunum; if of leſs Value, yet by his Acceptance 
of a ſecond with Cure, it 1s at this Day in 2 void, by the received Canon 
Law, Hil. 22 Jac. Evans & Aſcough's Caſe, Latch 243, And there needs not 
any Sentence Declaratory in the Spiritual Court, to make way for the Pa- 
tron's Preſentation : For he may immediately thereupon (without either De- 
privation, or Reſignation) preſent a new Incumbent to the ſaid Church, and 
require his Admiſſion, 25 E. 3. 55. b. Dr. &. Stud. 126. b. 26 E. 3. 1. Trin. 
14 Car. B. R. King, v. Baldock, 2 Rolls Abr. 360. 5 E. 3.9. Hil. 22 & 23 Car. a. 
Shutte, v. Higden.Vanghan 13 1 Hil. 24 E. 3.30 33. 9 E. 3.22. 10E. 3. 1. 11H. 4.37. b. 
& 60. 12 fl. 8.6. 14 H. d. 17. Fitz. N. B. 34. Trin. 39 El. Armiger v. Holland, 
Moor 542. & Holland's Caſe, 4 Co. 75. Hil. 22, Ja. Evans &. Lun. v. Aſcougb, 
Palmer 470. And if the Biſhop doth refuſe rhe Patron's Clerk, a Quare Impe- 
dit lies for the Patron, Trin. 14 Car. the King, v. the Biſhop of London, &. Bal- 
dock, Jones 405. yet there ought to be a Sentence Declaratory of the Depriva- 
tion in the Court Chriſtian, that Notice may be given thereof, as Pepham laid, 
Hil. 43 El. Robins v. Prince. Goldsborough 166. Hil. 9 Car. King, v. Priſt. Jones 
336. And it is ſaid, 10 E. 3.1. that in ſuch Caſes, both Churches ſhall be 
void; that is, if the Clerk continue as Incumbent of the firſt, after he hath 
taken a ſecond without Diſpenſation (as in that Caſe was done) for the 
ſpace of two Months; or however, if he contend in Law to retain the firſt : 
See Robins Caſe v. Glover & Prince, Hil. 38 El. Moor 434. And by Perning, 
in 10 E. 3. 1.4. the Conſtitution of Plurality, is a general Judgment, 
and ſtronger binds upon Deprivation, than particular Judgment of any Perſon : 
For a particular Deprivation may be avoided by Appeal, the other not; and 


it is ſaid, per Cur, that the Council of Lateran was a general Law received 


in Ezgland, and is as forceable as an Act of Parliament, which concludes all Par- 
ties, Paſch,1657. in Scaccar. Stavely v. Ollithorn, Hardres Rep. 101. But ſome 
Opinions are, that the Church is not void, but by Deprivation, 5 E. 3.9. 11 H. 
4. 37. 17 E. 3. 59. And that the taking of a ſecond Benefice with Cure in 
ſuch Caſe, until Deprivation, is no Ceſſion, Paſch. 26 El. Godbolt 23. But this 
is to be underſtood to the diſadvantage of the Patron; that is, to the makin 

of a Lapſe run from the Ceſſion, no Notice being given to the Patron thereof, 
Trin. 39 El. Armiger v. Holland, Moor 542. Hil. 41 El. Digby's Caſe, 4 Co. 79. & 
Jones 404. For until after ſuch Clerk is actually deprived of his firſt Benefice, 
and Notice thereof given to the Patron, he (tho he may) yet need not pre- 
ſent. Bur then, after ſuch Deprivation, it is void in Fado & Jure; ſo that he 


muſt ar his peril preſent, and ſo all the Books are well reconciled, ſaith Coke, Trin. 


14 Car. 
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14 Ctr. B. R. in Baldock's Caſe by Jones and Barkly, Rolls Ab. 2. 364. & 365; 
Trin. 39 El. Co. 4. Holland's Caje. 75 Hil. 19 Car, the King v. Priſt, 1 Croke 


39. G 40. El. Armiger v. Holland, 3 Croke 601. the ſame Caſe in Moor 542 Hil: 
22 & 23 Car. 2. Shute v. Heigden, Vaughan 131. 


And if an Incumbent of a Church with Cure, under Eight Pounds per Annunr, 
doth take a ſecond Benefice with Cure, in which he is alſo Inſtituted and In- 
ducted, no Difpenſation being obtained for the holding of them both, by which 
the firſt is void againſt the Patron; ſo that he may preſent (as is before thew'd) : 
Bur before the Patron doth preſent upon ſuch Avoidance, the Arch-Biſhop by 
force of the Statute of the 25 H. 8. doth grant to him a Licenſe perinde valere, 
to hold the firſt with the ſecond Benefice, this is not a good Licenſe, altho'ꝰ con- 
firmed according to the Statute, to take away the Patron's Preſentment, altho' 
his Church was only void by force of a Canon, and not by the Statute of the 
21 H.8. for by the Canon, the firſt Benefice was ſo void, that the Patron might 
have preſented before any Deprivation ; and after the Patron hath Title to pre- 
ſent, , this Title cannot be taken away from him by a ſubſequent Licenſe, unleſs 
ſuch a Licenſe could make a void Church full, Trin. 14 Car. Baldock's Caſe v. 
the Kizg. and upon a Writ of Error affirmed, Rolls Abr, 2.359. Intrat. 13Car. 
Rot. 1259.& 11 H. 4. 38. b. & 59. b. & 78. b. Hil. 19 Car. 2. Henry Edes v. 
Walter Biſhop of Oxon, Vaughan 21. 

But if any Perſon having oneBenefice with Cure of Souls, being of the yearly 
Value of Eight Pounds, or above, (that is, according to the Valuation in the 
King's Books of Firſt- fruits and Tenths, as I think the general Opinion at this 
Day is; ſo is Humphreys v. Knight, Croke Car. 456. Degge s Parſons Connſellor 29, 
Sir Tho. Jones Rep.19. But Dyer 237. & Bennet & Tinket's Caſe, 3 Cro. 85 3. & No 
38. Contra) accept and take another Benefice with Cure of Souls, and be In- 
{tiruted and Inducted in poſſeſſion of the fame, (altho that the laſt Benefice be 
but of Three Pounds value) immediately after ſuch poſſeſſion had thereof, the 
firſt Benefice is not only void in Law, but in Fa&o alſo, Stat. 21 H. &. c. 13. 
Trin. 38 El. Dyer 35 1. Mich. 4 Car. King v. Priſt. Hetley 125. Hil. 9 Car. King 
v. Priſt. 1 Croke 357. & Jones 337. So that the Patron thereof mult preſent 
to a Living of ſuch value, ſo void, within Six Months (without expecting No- 
tice from the Ordinary) to avoid a Lapſe ; it being then nor only void by Ca- 
non Law, but alſo by Act of Parliament, in which all Men are Parties, Trin. 
39 El. Holland's Caſe, 4 Co. 75. Jones 404. Hil. 4x El. Digby'sCaſe, 4 Co. 79. Hil. 
9 Car. King v. Priſt. Jones 337. Mich. 9, & 10 El. Dyer 255. But he need not 
(unleſs Notice ſhould be duly given) preſent, till ſuch time as his Clerk is In- 
ducted into another Benefice, 7 El. Dyer 237. Fenk. Caſe 92. Cent. 6. For tho' 
by his Inſtitution he hath Curam Animarum, 33 H. 6. 13. and the Church is 
full to ſeveral purpoſes ; yet the Words of the Statute are: And be Inſtituted 
and Jnduced, in poſſeſſion of the ſame, &c. So that until he be Inducted, 
there is no Ceſſion by that Statute, but only by the Canon Law; by which, 
in ſuch Caſe alſo, he may be deprived, Hil. 38 El. Robins v. Gerrard & Prince, 
Moor 447. Hil. 41 El. Digbys Caſe, 4 Co. 79. Irin. 1. & 2 Phil. & Mary. Agar 
v. Biſhop of Peterborough & Deun, Moor 12. 

But the Patron, if he pleaſe, may preſent ſo ſoon as his Clerk is Inſtituted 
into another Benefice incompatible, altho he hath no Notice from the Ordina 
of any Ceſſion, or Deprivation, made of the firſt Benefice, by reaſon of his Ac- 
ceptance of another by Inſtitution, Jenkins Ca. 92. Cent. 6. and altho he was 
only Inſtituted into the firſt Benefice, and not Inducted, Digby's Caſe, 4 Co.79. 
Or elſe, if he pleaſes, he may ſue ſuch Perſon in the Court Chriſtian, to have 
him deprived by Sentence, in this, as well as in any other Caſe, where the 
Living is void by Canon Law only. ** then it is beſt, chat he either pro- 
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cure the Ordinary to proceed to Deprivation, Ex mero Officio; or, that he pro- 
ceed only as a Promoter of the Office of the Judge, without ſetting forth his 
Intereſt as Patton: For if he ſhould ſo do, and the Clerk ſhould plead, that 
the Plaintiff is no Patron ; bur that ſuch an one is, he may have a Prohibition 
from the King's Court to {top him, if he proceed after ſuch Plea, Paſch, 31 £1. 
QUnderhil & Savage's Caſe. 1 Leonard 316. In regard, that he may preſent,tho' no 
Sentence be given, and try his Title at Common Law. Yet it is ſaid, Paſch. 
21 Fac. in Thornton Caſe, Winch 63, that whether a Church be void by Celli- 
on, doth properly belong to the Tryal of the Common Law. But chat is not 
generally true, but only at the moſt in this Caſe : When a Church being ſup- 
poſed to be void by Ceſſion, the Patron thereof doth preſent his Clerk, who is 
Inſtituted, and alſo Inducted : For after the Induction, (becauſe it is a Tem- 
poral Act) tis ſaid, that nothing ought to be queſtioned in the Eccleſiaſtical 
Court. And yet even in this Caſe, when Induction is had, 'tis ſaid, that the 
firſt Incumbent may have a Spoliation againſt the new Incumbent, when he 
retains the firſt by Diſpenſation, and that thereby the Plurality ſhall come into 
Debate in the Spiritual Court; becauſe by the Diſpenſation, the old Title re- 
mains, Fitz. N. B. 36. 38 H. 6. 20. See Robin v. Gerrard & Prince 
Moor 438. And if Voidance by Ceſſions, ſhould not be tryable by the Eccle- 
ſiaſtical Judge, the Ordinary could not give Notice of an Avoidance thereb 
(as he is bound to do in all Caſes out of the Starute) ; and fo Lapſe would ne- 
ver run by the Patron's Negligence, nor Cures be duly provided for, if the Pa- 
trons did not pleaſe to preſent without Notice. "YH 

It is not material to the making of a Ceſſion, that the ſecond Benefice, with 
Cure, be in another Church, than that in which the firſt is: For where there 
are two Incumbents of one Church, and each of them hath the entire Cure of 
the Pariſh, (whereof there are ſome Inſtances in this Kingdom) if the one of 
them dying, the other doth accept his Benefice, his firſt is void thereby; and 
if the firſt was of rhe Value of Eight Pounds by the Year, it is void by rhe Sta- 
tute, Mich. 36 & 37 El. 3 Croke 351. & by Walmſley & Beanmont. Paſch. 37 fi. 
C. B. Cooper V. Beascbamp. Parſon's Counſellor, but Anderſon doubted, But if it 
was under that Value, tho the ſecond was of greater Value than Eight Pound, 
yet it is only void by Canon. And ſo in other Cafes, by the Words of the Sta- 
rute, 21 H. Sc. 1 3. See Robins v. Gerrard, Moor 440. | 

In all Caſes when a formerBenefice is ſaid, bythe Acceptance of a ſecond, to 
be void by Canon La only, before any Deprivation, this is to be underſtood 
as to the Patron, and for his Advantage only; ſo that he may, if he pleaſe, 
preſent ; but not as to Strangers: For if the Clerk, before Deprivation, doth 
ſue for Tythes of the firſt Benefice, it is not any Barr againſt him, to ſay, 
That he hath taken a ſecond Benefice, as was faid, Trin. 13 Car. B. R. by Juſtice 
Barkely, which Juſtice Telvertor, in his Argument of the Caſe of Prif?, ſaid was 
lo adjadged, Rolls Abr. 2. 361. 

As Benefices with Cure, of what Value ſoever, are incompatible, ſo are 
Dignities, and alſo a Dignity and Benefice with Cure. By Dignity that Pro- 
motion is underſtood, to which Juriſdiction is annexed, 7 H. 6. 27. There- 
fore, an Arch Deacon, and a Dean, ( becaufe he was wont to take the Con- 
feſſions of the Chapter, and may viſit them) 15 E. 3. 7. are ſaid to be Dignitari- 
ans, 5 E. 3. 9. Hil. 22. Ju. in Evans & Aſcongh's Caſe, Lateh 236. Quere, But a Par- 
fon is not a Name of Dignity, 11 H. 4. 40. nor a Provoſt, 17 E. 3. 31. nor a 
Chaplain, 27 H. 6. 3. nor a Gofpeller, Paſcb. 4x El. Broughton v.Gonfley, 3 Cre. 
663. nor a Prebendary, Evans and Afcough's Caſe, Latch 236. Sec 7 H.6.27. 
27 H. 6. 5. 25 Ed. 3.41. 24 Ed. 3. Br. Nofme 25. Therefore, it any 
one having a Benefice witk Cure, doth take a Dignity, his Cure is 2 by 
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Ceſſion, 5 E. 3.9. Paſch. 9 Jac. Davis 68. King v. Horsfall & Wale. Paſch. 3x El. 
in Underbil and Savage's Cale, 1 Leon.z 16. But a Benefice with Cure, and a Be- 
nefice without Cure, being no Dignity, do not void each other. And there- 
fore, the taking of a Prebend, doth not make a Ceſſion of a Parſonage, or Vi- 
carage ; for a Prebend is a Benefice without Cure, 29 E. 3. 44. Paſch. 30 E.. 
Moor 261. And yet it is ſaid, That if one that is a Prebendary, takes a 
Deanry,his Prebend is void by Ceſſion, 5 E. 2. Fitz. Brief 800.Hil.22jac.Evans & 
Aſcough's Cale, Latch 263. But Quære, If both Promotions are not then to be 
in the ſame Church? For tis ſaid, Thar if a Dean accept of a Prebend in the 
lame Church, his Deanry is void: Which Caſe need not be ſo put, if the Rule 
was general, 12 & 13 El. Walrond v. Pollard, Dyer 293 & 10 El. 233. And 
ſo the taking of a Deanry, voids a Provoſtſhip had before in the tame 
Church, 5 E. 3. 9. 10 E. 3.1. And accordingly, when the Biſhop of Dur- 
ham had preſented a Clerk, to a Prebend of the Church of St. Andrew, and af- 
terwards had preſented the ſame Perſon to the Deanry of the ſame Church, it 
was adjudged, that the King ſhould recover his Preſentation to the Prebend 
aforeſaid, upon this Account; that it is not lawful to any one to poſſeſs two 
Prebends in one and the ſame Collegiate Church, Hil. xx E. 3. B. R. Rot. 21. 
Rolls Abr. 2. 361. by which Caſe it appears, that if the Church void b 
Ceſſion, upon the Account of the Canon Law, be of the Gift of the Biſhop, 
and within his Dioceſs, it may go in Lapſe by the Biſhop's neglect to Collate, 
tho' no Deprivation be made of the Incumbent,or Notice given of the Avoidance. 
This Incompatibility, as to Dignities and Benefices without Cure, is made only 
by Canon Law, and not by the Statute 21 H.8.c.13. againſt Pluralities, which ex- 
rends only to Benefices with Cure; and therefore declares, That no Deanry, 
Arch-deaconry, Chancelloꝛ chip, Treafurer-fhip, Chanter-ſhip, oꝛ Pꝛebend in any 
Cathedzal, 02 Collegiate Church, noz Parſonage, that hath a Uicar indued, 
no2 any 2Benefice perpetually appꝛopziate, ſhall be taken 02 compzehended un⸗ 
der the Mame of SBenefice having Cure of Soul, in any Article of that Sta- 
tute, (which they would have been, as it is ſaid, if no ſuch Proviſo had been 
added.) From which it is, I ſuppoſe, that Coke faith, That it appeareth, 
Archdcaconrics, Prebends, Appropriations, c. are Benefices with Cure of 
Soul, 3 I»ſt.ch. 71. But Quzre, For it is held by ſome, notwithſtanding what is 
ſaid by Cole, that a Deanry, Arch-deaconry Prebend, e*c. are not Benefices with 
Cure of Souls, nor had they been comprehended under the Name of Benefices 
with Cure of Souls within «6 Statute, altho the Proviſo had been omitted; for 
there is no ſuch Exception out of the Statute, 13 El. cap. 12. concerning reading 
the Articles; and yet, if a Dean, Arch Deacon, or Prebend, read not the Ar- 
ticles within the time limited by 13 El. his Promotion is not void by that Sta- 
tute : The Reaſon is, becauſe tis not a Benefice with Cure of Souls; and a 
Lay-man might have been preſented to a Prebend ; Cawley's Laws concerning 
Recufants 233. And ſo Hobart ſaith, That a Benefice appropriated, doth not by 
che Appropriation ceale to be a Benefice with Cure, at the Common Law, al- 
tho' it be not taken to be fo within the Statute, Colt & Glover's Cafe, Ho- 
bart 158. And altho' it be 1aid, if there be a Rectory chat is preſentable, and 
a Vicar endowed out of che fame chat is preſentable, that the Vicar, and not 
the Parſon,hath the Cure of Souls, 3 E. 2. Fitz. Quare Impedit 165 ; yet I con- 
ccive, that tho the Vicar be in Sabſidium Reforis, and to perform the Duties, 
yet that the Parſon hath alſo the Cure, at leaſt habitually, for by his Inſtitu- 
tion, the Cure is by the Biſhop committed to him, 2 Croke 518. and therefore 
ſuch Rectory, by taking a Benefice after, incompatible, without Diſpenſation, 
will be void at the Canon Law, tho? not by che. Statute 2 1 H. 8. c. 13. as is there 
expreſſed; and I have heard, that it was lately adjudged, that ſuch 9 
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are Benefices with Cure, in the Caſe of Clarke and Heath, Mich. 21 Car. 2. 
B. R. where it was ſaid, that there were ſeveral Churches in Ezgland, which 
have Vicars endowed with Cure, and yet the Parſon had a concurrent Cure 
with them, and both of them took the Oath of Canonical Obedience to the 
Ordinary, 1 Siderfin, 426. It was alſo agreed in that Cale, by all the Court, 
chat Inſtitution and Induction was an undeniable Evidence of Cure of Souls, 
2 Keble 556. | 

If a Church be void by Ceſſion, and the laſt Incumbent keeps poſſeſſion, 
and takes up the Tythes, as if entitled to them, till ſuch time as the Church 
is lapſed to the King; and then comes a general Pardon, in which is pardoned 
and remitted, all Titles, and Actions of Quare Impedit, which the King hath, 
or might have, by reaſon of any Lapſe incurred; for, or concerning any Be- 
nefice, whereof any Incumbent was at the making thereof in actual poſſeſſion, 
by the Preſentation of any Patron, or Collation of any Ordinary ; yet ſuch 
Poſieſſor is not thereby re- entitled to a Benefice 1o void by Ceſſion: For, if ſo, 
the Words ſhould (as they are nor) be ſufficient to make a Plenarty of a Church 
abſolutely void, and to make void a ſecond Church really full; or elſe, not 
only make the firſt full, but alſo be a ſufficientDiſpenſation for a Plurality, to hold 
them both. But ſuch Words only ſettle him that is poſſeſſed, upon a Preſent- 
ment made by the Patron, or Collation made by an Ordinary, that had uſurped 
upon the King's Title, that was come to him by Lapſe. Neither can any ſpe- 
cial Pardon, after ſuch abſolute Avoidance of a Church, with Words that he 
may retain it, or with any other the like words, make him again Incumbent 
thereof, Trin. 4 Car. King v. Priit, 1 Cro. 357. & Fones 339. But otherwiſe 
it is, if the Church was not abſolutely void, but only voidable by Depriva- 
tion, or otherwiſe, Hil. 9 Car. King v. Priſt, Jones 339. 


— — —„ 
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CHAP. III 
Of Pluralities, Qualifications, Diſpenſations, and Commendams. 


His Rule, That the accepting of a ſecond Benefice, that is incompati- 
ble, doth make a Ceſſion, or abſolute Avoidance of the former, hath 
its Exceptions. As Firſt : If a Perſon having a Benefice incompatible, be ad- 


mitred, inſtituted, and inducted into a ſecond Benefice incompatible alſo, 


bur doth not ſubſcribe the Articles of Religion according to, the Statute, 
13 El. c. 12. his firſt Benefice is not void, 23, & 24 El. Dyer 377. Becauſe, by 
reaſon of that neglect, he was never Incumbent of the ſecond ; (yet in decla- 
ring upon a Voidance, by Acceptance of a ſecond Living, it need not be al- 
ledged, that he ſubſcribed the Articles, c. 3 Keb. 152.1 Anderſ.62.) the like Law 
ſeems to be; if a Man having obtained a ſecond Benefice, incompatible with 
his former, by a Simoniacal Contract; for in ſuch Caſe alſo, his Preſentation, 
or Collation, Inſtitution, and Induction, are utterly void, and of none effect 
in Law, Stat. 31 El.c.6. However, the Canon Law (without a Pardon pre- 
vent) will reach him, in this Caſe of Simony ; for by that he may be depri- 
ved. Burif he that had one Benefice, doth accept of another incompatible, 
and at his admittance to the ſecond, did ſubſcribe the Articles, but did not 
within two Months after his Induction read them, his ſecond Benefice is ipſo 
facto, immediately void, Stat. 13 El. c. 12. But then he cannot revert to his 
former Benefice, becauſe having at his Admiſſion to the ſecond, ſubſcribed the 
Articles, his Admiſſion, Inſtitution, and Induction to the ſecond, were good 


for 
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for two Months, and ſo made a Ceſſion as to the firſt : For the Statute is not, 
That all Admiſſions, Inſtitutions, and Inductions, to Benefices, where any 
Perſon is deprived by Virtue of this Act, ſhall be void, as if mw never were : 
For then, by not reading the Articles, only his ſecond Benefice had been void, 
and his Title to the firſt had been revived : But the Clauſe is, Thar all Admiſ- 
ſions, Inſtitutions, and Inductions, made contrary to the Proviſion of the Act, 
ſhall be void, as if they never were ; but where the Articles are ſubſcribed in 
the preſence of the Ordinary, the Admiſſion, Inſtitution, and Induction, are 
not contrary to the Proviſion of the Act, Hil. 22 G. 1 Car. 2. Shute v. Higden, 
Vaughan 131. Which ſeems to be warranted alto by the Opinion of Hobart, in 
the Caſe of Winchcomb v. Biſhop of Wincheſter & Pulleſton, Hob. 167. See the 
Caſe of the Queen v. Biſhop of Lincoln & Cock, 1 Anderſon, Cale 136. 
But Note, That tho' a Clerk at his Admiſſion to a ſecond Benefice, did 
ſubſcribe the Articles; yet, if the Subſcription was only made in the Pre- 
ſence of the Biſhop's Chaplain, or Secretary (which I have ſometimes ſcen), 
and not in the preſence of the Ordinary himſelf, the Admiſſion, &c. is void, 
and the former Benefice remains full: For the Statute is expreſs, that the Sub- 
ſcription ſhall be in the preſence of the Ordinary. 

A ſecond Exception from the aforeſaid Rule is, if he that hath one Be- 
nefice incompatible, before he takes another, being duly qualified, doth ob- 
tain a ſufficient Diſpenſation, to hold at one and the ſame time, more than 
one of ſuch Benefices as are incompatible : For by Diſpenſation, a Man, at 
this Day, with us, (tho' he be not qualified by Degree in the Univerſity, Re- 
tainer, or Birth) may hold as many Benefices without Cure, of what Value 
ſoever, as he can get; and likewiſe, as many with Cure as he can get, all of 
them, or all but the laſt, being under the Value of Eight Pounds per Arnum - 
(Thar is, if the Perſon to be diſpenſed withal be not uncapable thereof ; for 
tis faid, That a Diſpenſation to an Alien, to take a Benefice, chat knows not 
our Language, is void, Jenkins Caſe 66. Cent. 7. Hob. 148. Stat. 25 E. 3. of 
Proviſors: For before the making of the Statute againſt Pluralities, Diſpenſa- 
tions were granted to hold Dignities, yea Benefices, with Cure of any Value, 
and to any Number, as appears by the ſaid Statute ; by which it is enacted for 
ſuch Pluraliſts : -----That they may retain four of their Benefices with Cure, 
that were really entitled to them at the time of the making thereof, that Sta- 
tute notwithſtanding ; and that thoſe that had moze than four with Cure, 
ſhould reſign the reſt, o2 the Patron might p2eſent to them; any Lieenſe, 
Union, oz other Diſpenſation, to the contrary, befoze obtained, notwith⸗ 
ſtanding. By which tis clear, that by Licenſe, Union, or other Diſpenſation, 
Men held many Benefices ; yea, with Cure, before thar Statute ; and by that 
Statute, the Law is only altered as to Benefices with Cure of, or above the 
yearly Value of Eight Pounds, and in theſe Words: That if any Petſon, 
02 Perſons, having one Benefice with Cure of Soul, being of the yearly 
Calue of Eight Pounds, oz above, accept and take another with Cure of 
Soul, and be Inſtituted and Jaduced in poſſeſſion of the ſame, that then, and 
immedlately after ſuch poſſeſſion had thereof, the firſt Benefice (hall be ad: 
judged in the Law to be void. Which is the ſame that the Canon Law ſpeaks, 
but not ſo general. And after it is enacted, -----That every Licenſe, Anion, 
02 Diſpenlation hereafter to be obtained, contrary to this Act, of what Name, 
02 Names, Quality, oꝛ Qualities ſoever they be, ſhall be utterly void and of 
ndne effect, And that if any Perſon, oꝛ Perſons, contrary to this pꝛeſent da, 
Mocure and obtain at the Court of Rome, o elſewhere, any Licence, 02 Licen- 
ces, Union, Toleration, o2 Diſpenſation, to receive and take any mo Bene- 
fices with Cure, than is above limited; that then every ſuch Perſon, 92 — 
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ſons,ſueing fo2 himſelf,o2 receiving, oꝛ taking ſuch Benefice, by koꝛce of ſuch Lt- 
cence, 02 Licenſes, Anion, Toleration, oz Diſpenſation, ſhall fo2 every (uch Oe⸗ 
fault, incur the Danger, Pain, and Penalty, of Twenty Pounds Sterling; 
and alſo, loſe the whole Pꝛofits of every ſuch Benefice, oz Benefices, as he 
receiveth, oz taketh by fozce of any ſuch Licence, oz Licences, Union, To- 
leration, o2 Diſpenſation : The one half of which Foxfeiture to be to the 
King, our Sovereign Lozd 3 and the other half thereof, to him that will ſue 
fo2 the ſame, by Oziginal TUrit, Bill, Plaint of Debt, oz Inkozmation, in 
any of the King's Courts ; in which Acion and Suit, no Wager of Law, Ct- 
ſoin, 02 Þzorection fo2 the Defendant ſhall be admitted, oz allowed, 87. 21.8. 
c. 13. See Mich.15 & 16 El. Dyer 327. (And Note, that it hath been reſolved, 
That this Statute of 21 H. 8. is a general Statute, 4 Co. 76. Holland's Cale, 
Rolls Abr. 2. 466.) Notwithſtanding what is thus enacted by this Sta- 
tute, it ſeems to be plain, that the Courſe of che Canon, or Common 
Law, before this Statute uſed, may, and is to be obſerved, for Benefices 
without Cure, and with Cure, where the former is under the yearly Va- 
lue of Eight Pounds; and that this Act doth only forbid him that hath 
a Benefice of ſuch Value , from taking and holding a ſecond therewith, by 
Vertue of any Diſpenſation made, according as formerly they were, wiz.to an 
Perſons, and for any Number of Benefices, without reſpect to the new Qualifica- 
tions {et up by this Act; and makes void only ſuch Diſpenſations as are con- 
trary thereunto : Which Qualifications come next to be conſidered. 

A Spiritual Perſon that hath one Benefice with Cure, of the yearly Value of 
Eight Pound, or above, may be qualified to hold, by Diſpenſation, one other 
Benefice withCure, (or more, as the Caſe may be) without making a Ceſſion of 
the former: But then ſuch Perſon, for that purpoſe, mult be qualified, either 
by Birth, or Relation, by Univerſity Degree, by Office, or Great Employment, 
or laſtly, by Retainer. If by Birth, or Relation, he muſt be the Brother, or 
Son, of a Temporal Lord, born in Wedlock ; or the Brother, or Son, of ſome 
Knight, born in Wedlock, and then he may purchaſe Licence, or Diſpenſation, 
and receive, take, and keep two Parlonages, or Benefices with Cure of Soul. 
Bur note, that the Baſtard of ſuch Perſons are not qualified, nor the lawful 
Son of any Biſhop, (Biſhops at the making of this Act not being permitted to 
marry) nor the Son of any Baronet, that Dignity not being then created. If 
by Univerſity-Degree, he muſt be either Doctor, or Batchellor of Divinity, 
Doctor of Law, or Batchellor of Law Canon, and admitted thereto by one of 
the Univerſities of this Realm, and not by Grace only, and then by Diſpenſa- 
tion he may hold two Benefices as aforeſaid. If by Office, or Great Employ- 
ment, he muſt be either a Biſhop Suffragan, that doth exerciſe the Office of a 
Biſhop, by Commiſſion of a Biſhop, and then he may have two Benefices with 
Cure of Soul, any former Act made to the contrary notwithſtanding, Stat. 
26 H. 8. c. 14. or elſe be a Perſon {worn of the King's Council, and then he ma 
by Diſpenſation hold three Benefices with Cure. If by Retainer, he muſt be 
duly retained to be a Chaplain, either to the King, Queen, Prince, or Princeſs, 
or to one of the King's Children, Brethren, Siſters, Uncles, or Aunts, all which 
may retain as many Chaplains as they pleaſe, to hold two Benefices with Cure, 


of whoſe Gift ſoever they be; and moreover, if he be the King's Chaplain, 


and it ſhall pleaſe the King's Highneſs to give him any Benefices, or Spiritual 
Promotions, to what number ſoever they be, it is lawful for him to accept and 
take the ſame, without incurring the Danger, Penalty, or Forfeiture, inthis Sta- 
tute compriſed, any thing in the ſaid Act to the contrary notwithſtanding. But 
it is a Queſtion, Whether theſe Benefices of the King's Gift muſt not be alſo 
taken by Diſpenſation, Hil.8 Jac. Wallop v. Biſhop of Exeter, &c. Bromylom 

| | | & 


; 
| 


— 


1 


C hap. 3. The C omplete Iicumbent. = 


—_— 
RY WEE 


& Gonldsborough, 1 Part 162. & 2 Part 45, Or elſe he muſt be Chaplain to an 
Arch-Biſhop, who may qualifie eight, or of a Duke, or Biſhop, who may qua- 
lifie ſix ; or of a Marqueis, or Earl, who may qualifie five; or of a Viſcount, 
who may qualifie four ; or of the Lord Chancellor for the time being, or of a 
Baron, or Knight of the Garter, who may qualifie three; or of a Ducheſs, 
Marchioneſs, Counteſs, Baroneſs, (being Widows, or having taken Hul- 
bands under the Degree of a Baron) or of the Treaſurer, or Comptroller of 
the King's Houſe, the King's Secretary, the Dean of his Chappel, his Almoner, 
or Maſter of the Rolls, each of which may qualific two; or of the Chief Ju- 
ſtice of the King's Bench, or Warden of the Five Ports, which may qualifie 
one: The Chaplains of all which (being legally retained) may purchaſe Li- 
cenſe, or Diſpenſation, and take, receive, and keep two Parſonages, or Be- 
nefices with Cure of Soul, Stat, 21 H. &. c. 13. Altho' the former be above the 
Value of Eight Pounds. | 

Tho' a Duke, Earl, or the like, be but a Minor, or not above ten Years of 
Age, in the Cuſtody, and in the Family of another Noble-man, who may, and 
dorh retain Chaplains ; yet he may qualifie Chaplains, to be diſpenſed withal 
to hold two Benefices with Cure, in like ſort, as if he was of full Age, Paſch. 


44 Eliz. the Queen v. Biſhop of Salisbury, &c. 4 Coke in AGon's Cale, fol, 

119. | 
If a Spiritual Perſon be retained by Word only to be a Chaplain, by ſuch 
Perſon as may retain, and qualifie, by the Statute, and doth abide and ſerve 
as Chaplain in his Family; or if he hath alſo obtained Letters Teſtimonial, 
ſigned only, or under the Seal only of his Maſter, witneſling, that he hath re- 
rained him ; yet if ſuch Letters Teſtimonial be not under both Sign and Seal, 
he is not a Chaplain, within the Statute, to hold a Plurality, Triz. 28 El. the 
Queen v. Savacree, Godb. 41. However, when the Queſtion (to avoid a 
Leaſe) was, Whether the Queen's Chaplain, retained by Parol only, might 
have a Plurality by the Statute ? It was adjudged, That in regard that the 
Chaplain (concerning whom the Queſtion was) died thirty Years before, and 
whilſt living, was reputed to be the Queen's Chaplain, and exerciſed the Place 
of Chaplain in her Cloſer, and elſewhere, and had all the Benefits of her Chap- 
lain, it ſhould be intended that he was her Chaplain, and well retained, Mzch. 
37 & 38 Eliz. Whetſtone v. Higford, 3 Croke 424. Sce the ſame Cale in Savi,. 
p. 135. So where a Counteſs having retained one Chaplain without Patent, 
that was thereupon advanced to a Plurality, did afterwards by Patent retain 
two others: The firſt Retainer was held good; becauſe the Patent is not of 
neceſſity, but only in caſe where he hath cauſe to ſhew it; and here he hath no 
cauſe to ſhew it, for the Retainer is good without it, Paſch. 3 1 El. the Queen 
v. Biſhop of Lincoln, & Shiſling, Moor 277. But this Reaſon begs the Queltion, 
which is, Whether a Retainer by Parol, be good to qualific for a Plurality 2 
The Words of the Statute are: Pꝛovbided, that the ſaid Chaplains lo purcha- 
ling, taking, receiving, and keeping MBenefices with Cure of Soul, as is 
atozeſatd, ſhall be bound to have, and erhibit, where need ſhall be, Letters 
under the Sign and Seal of the King, oz other their Low and Maſter, teſtt- 
fying whoſe Chaplains they be; and elſe not to enjoy any (uch Plurality of 
Benelices, by being ſuch Chaplain, any thing in this Aa notwithſtanding, 
Stat.2T1 H. 8. c. 13. And where an Incumbent pleaded, That he was retained 
Chaplain to the Counteſs of Derby, and had a Diſpenſation to take two Li- 
vings, being qualified by the Statute ; it was replied, That the ſaid Countets 
had retained two Chaplains before ſhe retained the Defendant ; and Iſſue taken 
upon the Retainer of one of thoſe two: And to prove the Retainer, a Copy of 
the Retainer, entred in the Court of Faculties, was offered to be given 7 Evi- 
5 ence ; 
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dence ; but the fame was not allowed by the Court; who ſaid, That the Oath 
of any who had ſeen the Retainer under the Hand and Seal of the Counteſs, 
would have been good Evidence in that Caſe, by reaſon the Plaintiff was a 
Stranger to it, Hil. 2 Car. 1. C. B. The King, v. Frankwel, Lit. Rep. 1. 

None of the Honourable Perſons aforeſaid, may advance above the Num- 
ber appointed, to receive and keep any more Benefices of Cure of Soul, than 
one: And if they do, then every Spiritual Perſon ſo advanced above the ſaid 
Numbers, do incur the Pains and Penalties in the {aid Statute, Stat. 21 
H.8. c.13. 

The a0 againſt Pluralities is to be conſtrued ſtrictly; and therefore, if a 
Biſhop be made an Arch Biſhop, and doth hold both Dignities; or a Baron, 
(that may qualifie three) be created an Earl, who may qualifie five; and then 
is made Warden of the five Ports, who may qualifie one; yet they can quali- 
fic only in their beſt Capacity, viz. eight as Arch-Biſhop, and five as Earl, 
and ſo of all the reſt, Trin. 43 Eliz. Drury's Caſe, 4 Coke 89. Hill. 43 Eliz. 
Addons Cale, 4 Coke 117. 

If a Baron (that can qualifie but three Chaplains) retains four at one and 
the ſame time, none of them are qualified, Jenhins Cale 91. Cent. 6. But 
where there is a Priority in Time, as to their Retainer, thoſe of them ſhall be 
the qualified Chaplains, that are firſt advanced, Co. 4. 90. a. Dyer 312. p.88. 

If any Perſon hath retained more than the Number he may have by the Sta- 
tute, altho' they be all Chaplains at the Common Law; yer when he hath re- 
tained ſo many as the Statute doth allow him, the Statute is executed, and on- 
ly thoſe that firſt make up the Statute-Number are qualified ro hold a Plura- 
liry ; and tho not any of that Number of Chaplains, that are allowed to any 
Perſon by the Statute (being retained according to the ſame) be advanced to a 
Pluraliry, before others that are after retained by their Maſters have taken Plu- 
ralities,yetrhcir Qualifications remain good, andthe firſt Benefices of ſuch ſuper- 
numerary Chaplains are void, notwithſtanding ſuch their Retainer, In. 43 El. 
Drury s Cale, 4 Co. 90. Trin. 27 E/. the Queen v. Biſhop of Gloxceſter, & $4. aker, 
1 Auderſon 200. Mich. 41 El. the Queen, v. Drum, in 3 Cro. 723. & in Moor 
561. Trin. 43 El. Drury v. the Queen, 30Cro. 8 39. 400. 89. & 45 El. the Queen v. 
Hy of Peterb. Moor 678. Paſch. 3 1 El. the Queen, v. Preſident and Scholars of Mag- 
dalen-College, Moor 277. fame Caſe, Savil. p. tor. And yet it was the Opinion 
of Catlyn, Saunders, and Dyer, — That if a Baron (who is allowed bur three 
Chaplains) retain ſix by his Letters Teſtimonial, and all ſix are preferred to 
ſix ſeveral Pluralities, che three that are firſt promoted, are only warranted by 
the Statute, Trin. 14. Etiz. Dyer 312. And to this purpoſe, Malmſiy held in 
the Caſe of the Queen againſt Drury. Mich. 41 Eliz. 3 Croke 723. Alto Hearn 
Serjeant ſaid, That it was ſo reſolved in the Queen's Bench, in the Caſe of the 
Lady Bridges. Burt the former Opinion, (as I take it) is the better. 

If a Baron (that can have but three Chaplains) doth qualifie three accord- 
ingly, and they being advanced to Pluralities, he upon diſpleaſure, or for other 
cauſe, doth diſmiſs them from their Attendance, yet they are his Chaplains at 
large, and may hold their Pluralities for their Lives: And (tho he may enter- 
rain as many other as he will) yet he cannot qualifie any of them to hold a Plu- 
raliry, whilſt the firſt three are living, And to of others, Mich. 37 &. 38 Eliz. 
Savacres Caſe, Owen, Trin. 42 Eliz. Drurys Caſe, 4 Coke 90. Paſch. 28 Eliz. 

Savil, p.79. Trin. 28 El. the Queen v. Savacre Hygtes. But as any of the three 
firſt die, he may qualifie others, the Queen v. Savacre Owen. if ſo be he retain 
them anew after the Death of rhe firſt ; for if during the Lives of the afore- 
ſaid three firſt Chaplains, he hath retained by Letters Teſtimonial, ſigned and 
ſealed a fourth, yet by the Death of one of the three firſt, that Retainer will 
| . 


Chap. 3. 


* 


— 2 ———̃— 


Chap. 3. T be Complete Incumbent. 11 


not be good to qualifie him for a Plurality, Trin. 43 El. the m_ v. Drury, 
3 Croke 723. For it is a Rule, That the Perſon retaining, muſt be capable to 
retain at ſuch time when he ſigns and ſcals the Qualification, to give his Chap- 
lain benefit thereby. And therefore, if the Son and Heir Apparent of a Duke, 
Earl, or Baron, retains a Chaplain, ſuch Retainer doth not make him a Chap- 
lain to hold a Plurality after the Death of the Baron, tho' he continue in the 
Service of the Son, when he is the very Baron that is without an After-Re- 
tainer, Jerkins's Caſe, 91. (ent. 6. 

As the Perſon retaining to qualifie his Chaplain for a Plurality, muſt be ca- 
pable thereof, when he Signs and Seals for him an Inſtrument of Retainer, ſo 
to give him the Benefit thereof, generally he muſt continue capable of Quali- 


 fying, till ſuch time as his Chaplain is advanced : For the Validity of a Quali- 


fication not executed, for the moſt part determines with the Power of ualify - 
ing, in him that made it. And therefore, if a Perſon hath any Office that gives 
him Capacity to qualific a Chaplain, and he qualifieth one accordingly, by his 
being removed from his Office, the Qualification is ſo voided, that the Chap- 
lain cannot afterwards take a ſecond Benefice by Virtue of that Qualification, 
Aﬀon's Caſe, Hil. 45 Eliz. 4 Coke 117. So if a Perſon hath duly qualified a 
Chaplain, and then dieth, by his Death his Chaplain is barred from taking a 
ſecond Benefice upon ſuch Qualification; yet not from retaining a Plurality 
taken in the Life-rime of the Qualifier, Trin. 14 El. Dyer 312, And tho' a Noble- 
man doth continue in Life, yet the like Law is, if he be Attainted, which is 
a Death in Law ; for by the Judgment he loſeth his Quality, and becomes Igno- 
ble, Stamford's Pleas of the Crown, &. 4 Co. 118. b. 119. 4. in the fame Cale of 
Adgon, Mich. 44 & 45 El. the Queen v. Biſhop of Peterborough, Moor 678. And 
yet, by the ſame Caſe, if a Baroneſs, exc. hath retained two Chaplains, and 
after taketh to Husband one of the Nobility, and thereby loſeth her Capacity 
of retaining Chaplains during that Coverture ; yer the Retainer of her former 
Chaplains doth remain, ſo that they may after the Marriage, take two Bene- 
fices with Cure, without a new Retainer : So is Hil. 45 Eliz. Acbon's Caſe, 4 Co. 
118. Fenkins Caſe, 91. Cent. 6. But otherwile it is if the Lord that marrieth 
ſuch Baroneſs, doth, after Marriage, diſcharge her Chaplains before their Ad- 
vancement, Mich. 44 & 45 El. the Queen v. Biſhop of Peterborough, Moor 678. 
But if the Husband doth not diſcharge them during his Life, and dies before 
ſuch his Lady, the Chaplains that ſhe had before her Marriage retained and qua- 
lified, remain d her Chaplains, and are by ſuch her firſt Retainer qualified to 
take two Benefices with Cure, Mich. 44 & 45 E!. the Queen v. the Biſhop of Pe- 
terborough, Moor 678. And fo, I conceive, that if any other Perſon capable of 
qualifying a Chaplain to hold a Plurality, doth diſcharge his Chaplain before 
he hath taken the Benefit of his being qualified, he cannot afterwards lawfully 
thereupon hold rwo Benefices within this Statute. 

Let the Qualification be never ſo good, yet that alone doth not enable any 
Perſon to take a ſecond Benefice, without making a Ceſſion of the former, but 
a Diſpenſation for that purpoſe muſt alſo follow. Ir hath indeed been a Que- 
ſtion, Hil. 8 Fac. Brownlow &. Goulds borough, 2d Part 45. & Whetſtone & 
Hickfurd's Caſe, Savil 135. which I do not find reſolved ; If the King's Chap- 
lain having one Benefice of the Preſentation of a common Perſon, accept ano- 
ther of the Preſentation of the King, without any Diſpenſation, both being of, 
or above the yearly Value of Eight Pounds, whether the firſt be void by the 
Statute againſt Pluralities, by reaſon of the Clauſe rherein, ----That it ſhall 
be lawful to every Spiritual ]erſon, o2 Perſons, being Chaplains to the 
King, to whom it ſhall pleaſe his highnels to give any Benefices, o; Pꝛomo⸗ 
tions Spiritual, to what Number forver it be, to accept and take the ane 
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without incurring the Danger, Penalty, and Foxfeiture in this Statute com- 
Piſed ?. And ſo it hath been ſaid, That if the Chaplain of a Lord takes a ſe- 
cond Benefice with Cure, without ſpecial Diſpenſation, his firſt is not void by 
the Statute of 21 H. 8. becauſe the Words are nor, that he ought to ſue for a 
Licenſe ; but that he may ſue for one: But in this laſt Cale tis there ſaid, that 
the firſt is void by Spiritual Law, Trin. 14 Eliz. Dyer 312. And fo, I ſup- 
poſe, it is in the former Caſe : For by that Statute the Canon Law (which 
makes a firſt Benefice with Cure, of what Value ſoever, void, by the acce- 
ptance of a ſecond) is affirmed, as to Benefices with Cure, where the firſt is 
of the yearly Value of Eight Pounds; nor doth the Clauſe aforeſaid look like 
a Repeal thereof, as to this Caſe, but only is an Addition to a former Clauſe, 
that gives the King's Chaplains Power to purchaſe Diſpenſations, and take two 
Benefices with Cure; which otherwiſe they could not do, by reaſon of what 
was before enacted, viz. That a ſecond Benefice with Cure, ſhould avoid a 
fozmer_ of Eight Pounds per Annum, as to all Perſons ; that all Oiſpenſa- 
tions to the contrary ſhould be void 3 and that the Perſons obtaining and uſing 
them, ſhould be lubjeged to Puniſhment. And it that Clauſe be not a Repeal 
of the Canon Law in this point, then thereby a former Benefice, when the 
King's Chaplain acceprs a ſecond of the King's Gift, is as much void by Ca- 
non Law, as when a Lord's Chaplain accepts a ſecond, no Diſpenſation being 
had by either; and ſo in both Caſes the Queſtion comes to be one: If a qua- 
lified Perſon takes two Benefices with Cure, without Diſpenſation, the firſt be- 
ing of the ycarly Value of Eight Pounds, whether the firſt be as well void by 
the Statute as Canon Law ? So that the Patron to prevent a Lapſe, muſt pre- 
ſent without Notice from the Ordinary : And I rather think, that it is void allo 
by the Statute ; for tho the Words of the Statute are not, that he ought to ſue, 
or that he ſhall ſue for a Licenſe, but that he may ſue for one, (which makes 
the Doubt) yer they need not occaſion any: For when tis ſaid, that they 
may purchaſe Licenſe, and receive and keep two Benefices 3 it is by way of 
Exception, as to two Clauſes, that went before; (the firſt) That a former Be- 
nefice with Cure, of the yearly Value of Eight Pounds, ſhould be void by ta- 
king a ſecond : (the other) That he that obtains a Diſpenſation to hold a for- 
mer with a ſecond, ſhould be puniſhed ; ſo that the Sence ſeemeth to be this: 
That tho' it be enacted, Thar if any Perſon having one Benefice with Cure, of 
the yearly Value of Eight Pounds, accepts another, the firſt ſhall be void; and 
allo, the Perſon that obtains a Diſpenſation to hold them, ſhall be puniſhed ; 
yet he that is qualified according to this Statute, may purchaſe a Diſpenſation 
to hold two Benefices with Cure, without Puniſhment, altho the firſt be of 
the yearly Value of Eight Pounds ; and may take, receive, and keep the ſame, 
notwithſtanding what is before enacted : From which it followeth, that if he 
doth not purchaſe Licenſe, he may not keep them both, by that general Pro- 
hibition, from which this is an Exception; and the Words may purchaſe, are 
molt proper to expreſs this Sence. Nor is there any reaſon why a former Li- 
ving ſhould not be voided for want of a Diſpenſation by a Statute-Law, as well 
as by a Canon, both being poſitive, when it may in ſome Caſes continue full, 
notwithſtanding both, by Virtue of ſuch Diſpenſation; neither can it be ſup- 
poſed, but that the ſaid general Clauſes do extend to Perſons qualified for Plu- 
ralities, if they be not diſpenſed with as well as to others, ſeeing no ſuch Plu- 
ralities before that Statute, could have been without Diſpenſations; the Sta- 
tute all along makes Diſpenſations the Means, and only Means, by which 
they may be held, and did not repeal the Canon Law, by which no Perſon may 
hold them, tho he be qualified according to that Statute. And as to this I have 
Serjant Moore's Opinion to juſtific me in what I fay, in his Argument of the 
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Caſe of Robins v. Gerrard & Prince, Moor 440. which Caſe is reported 
78. by che Name of Digby's Cale, | 

A Diſpenſation however is certainly neceſſary, to prevent a Ceſſion by the 
Canon Law : But to make it valid for that purpole, ir is not of neceſlity, that 
the Word Diſpenſamus be contained therein; for it hath been adjudged, that a 
Diſpenſation with theſe Words, Dnimus, anneximus, G. incorporamus, the ſe- 
cond Benefice to the firſt, without the word Diſpenſamus, was good, and did 
enure to a temporary Union, which the Arch-Biſhop might make without the 
immediate Ordinary and Patron, the Clerk being qualified according to the 
Statute, Mich, 41 El. the Queen v. Page, and Biſhop of London, 3 Cr.719. And 
it was then alſo ſaid, That where a Diſpenſation was to retain a ſecond Bene- 
fice, De Donatione, Diſpoſitione, ſeu Preſentatione cnjuſcunque; And a College 
having an Advowſon, to which they uſed by Election to make a Nomination, 
preſented him who had this Diſpenſation, who was alto Inſtituted and Indu- 
-=_ ; the Diſpenſation was not good, for want of the word Ele&iore 

1Crein, | 

If a Diſpenſation be for an Incumbent of a Church to hold another Living 
therewith, Modo ſit infra, ten Miles of the former ; and he thereupon accepts 
of one that is more than ten Miles diſtant from the firſt, yer the Diſpenſation 
is good to hold both Benefices: For Civilians being called, ſhewed, That by 
their Law, Modo & dummodo, are expreſs Proviſo's in ſuch Licenſes ; but do 
not make a Condition, unleſs it had been added, That if he doth otherwile, 
then it ſhall be void : Bur is only as an Admonition, or Caution, that he ſhall 
be puniſhed by Eccleſiaſtical Cenſures, if he doth otherwiſe : And affirmed, 
that this had been always the Expoſition in granting ſuch Licenſes ; and there- 
fore, tho Mods, dummodo, ita quod, make a Condition by the Expoſition of the 
Common Law; all the Court reſolved, That the uſual Expoſition as to theſe 
Licenſes ſhould take place, to prevent the Inconveniency of unſettling many 
Mens Titles, and making their Livings to be in Lapſe, Trin. 13 & 14 Car. 
Dodſon v. Lin. 1 Croke 475. ſame Caſe, Jones 394. If an Incumbent hath a 
Diſpenſation to hold a Benefice, altho he be deprived, this ſhall not prevent 
an Avoidance, if he be after deprived ; becauſe, it ſeems, that this is repug- 
nant, and is as much as to ſay, that the Benefice ſhall be full, when it is void, 
Rolls Abr. 2.p. 359. Contra 11 H. 4. 60. b. 

For the preventing of a Ceſſion, by taking a ſecond Benefice, tis not enough 
that the Diſpenſation be truly made, but alſo that it be had in due time: For if 


in 4 Cs; 


an Incumbent of a Church incompatible, be Preſented, and Inſtituted, or Col- 


lated into another, and then obtaineth Diſpenſation to hold them, and after- 


_ wards is Inducted, his Diſpenſation comes too late, and his firſt Benefice by 


his Inſtitution into his ſecond is void, his Diſpenſation notwithſtanding, Hi. 


41 El, Digbys Caſe, 4 Coke 79. Hil. 43 El. Robins v. Prince, Gouldsborough 


162. Mic. 10 Jac. Colt & Glover v. Biſhop of Litchfield, Hobart Hil. 38 El. Robins 
v. Gerrard, Moor 434. All the doubt hath been, becauſe the Statute againſt 
Pluralities doth not void the Church before Induction : But at the Canon, or 
Common Law, Inſtitution to'a Benefice doth fill the ſame, and makes the In- 
ſtirured ReFor Eccleſiæ before Induction, againſt himſelf, and all other Per- 
ſons, but the King, and in the King's Caſe, and complete Incumbent as to 
Cure of Souls, 22 H. 6.27.4. 44 E. 3.3. 11 H. 4. 9 4. 33 Hl. 6 134. 11 H. 
7.29. Hil. 14 & 15 Jac. Hutchins v. Glover, 2 Croke 463. Dyer 360. Mich 19? 
& 20 Eliz, Digby v. Fitzherbert, Trin. 14. Jac. Gouldsborough, 163. And 
therefore it hath. been adjudged , That if he that hath a next Turn, doth 
preſent his Clerk, and he be Inſtituted, and nor Inducted, it ſhall ſerve for his 
Turn, Mich. 16 & 17 Bliz. Rot. 4. And if Inſtitution did not fill the Lone, 

a Man 


- 
- ow 


r. od 


— — 


14 Tbe G lergy-Man's Law; 'Or, Chap: 3. 


a Man by being Inſtituted into many Churches, might bar all others from be- 
ing Preſented to them, and by getting Sequeſtration of the Profits of them, 
wholly fruſtrate the Act and Canons againſt Pluralities. And if the ſecond be 
full by Inſtitution, the firſt after ſuch Inſtitution cannot be full alſo; and ſo 
Diſpenſation after the ſecond Inſtitution muſt come too late, unleſs it was ſuffi- 
cient to make that full, which was once void. Beſides, by the Act, he can on 

purchaſe Licenſe to receive, have, and keep two Benefices; and therefore, his 
ſecond Church being full by his Inſtitution, he cannot afterwards purchaſe Li- 
cenſe to receive, or have that which he had before; and ſo the firſt being void- 
ed by the ſecond Inſtitution, a Diſpenſation will not enable him to retain that 


which he had loſt before, and which he cannot receive, 4 Coke 79. b. Digbys 


Caſe. 


If any Perſon having two Benefices with Cure, by a good Diſpenſation doth 
afterwards take a third, Heron ſaid, That it had been . that both of 
them ſhould be void, King v. Biſhop of Chicheſter, Noy 149. And yet tis 
ſaid, to have been adjudged per Curiam, that the firſt Benefice is only void, 
Mich. 5 Jac. Hughes x53. Bur the reaſon of the Judgment in the firſt Caſe 
might be, that the Diſpenſation was to hold together two certain Benefices there- 
in expreſſed : For then, I ſuppoſe, that the taking of a third, without other 
Diſpenſation, doth void both the two firſt : And the Reaſon of the ſecond 
Judgment might be, becauſe che Piſpenſation was general, to hold any two 
Benefices with Cure, and ſo both Judgments may be well given ; but in the 
laſt Caſe, tis good that he who hath two Benefices with Cure, by ſuch gene- 
ral Diſpenſation, or by Diſpenſation, Cum clauſula permutationis, doth before he 
accepts a third, determine his Choice of the two firſt, by his Reſignation of 
one of _ , eſpecially if he deſign to retain that of the two which he 
took laſt. 
When the Diſpenſation is made to hold three Benefices with Cure, whereof 
the firſt is of the yearly Value of Eight Pounds, (unleſs in the Caſe of the 
King's Chaplains, when the laſt is of his Donation) the Diſpenſation is void, 
and he cannot thereby have two Benefices, as Hobart held, in the Caſe of Colt 
and Glover v. Biſhop of Litchfield and Coventry, Hobart 158. And tis aid, 
that divers Juſtices and Serjeants were of this Opinion, and that the Forfeiture 
of Twenty Pounds, and the Profits of the third Benefice, did, by taking and 
uſing ſuch Diſpenſation, fall upon the Incumbent,according to the Statute, 2 1 H. 
8. 13. Mich. 15 & 16 El. Dyer 327. | | 
As by not ſubſcribing the Articles at the taking of the ſecond Benefice : and 
by Diſpenſation the firſt Church is not voided by a ſecond, as hath been here 
ſhewed ; the ſame may be ſaid of Union, Appropriation, and Commendam re- 
cipere : But of theſe in their more proper place. 
Not only a Benefice with Cure, or Dignity, may be ſaid to be void by Ceſ- 
ſion, when the Incumbent thereof accepts of another Benefice, or Dignity, as 
before is ſhewed (where by Dignities, inferiour Dignities only are not to be un- 


derſtood), bur alſo, when ſuch Incumbent is made a Biſhop, for thereby all his 


Eccleſiaſtical Preferments which he had before, whether with, or without Cure, 
are actually void, Paſch. 19 Car. 2. Kerry Edes v. Walter Biſhop of Oxford, 
Vaughan 19. 29 E. 3. 44.4. 11 H. 8. 11 H.4. 37, 38, 60, 67. 41 E. 3.5. b. 
Paſch. ꝙ Fac. King v. Horsfall, G Wale, Davis 68. 7 H. 4. 25 b. 24 E. 3. 26. b. 
Doctor and Student 126. b. Hil. 20 Fac. B. R. Palmer, p. 344. But it is not 
the Election of him, and Confirmation thereof, that doth void his former Pre- 
ferment, until Conſecration be alſo had, 20 E. z. Brief 250. 5 E. 2. Fitz. Breve 
800. 41 E. 3. 5. b. 11 H. 4. 37, 38, 59, 60. Hil. 17 Jac. B. R. Palmer p.344. And 
therefore, if an Incumbent of a Prebend, be elected Biſhop of the Biſhoprick,rhar 
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is Patron of che Prebend; and after that, and before Conſecration, the King 
doth grant to him the Temporalties of the Biſhoprick, yet thereby his Prebend 
is not void; for before Conſecration he is no Biſhop, and may refuſe the Biſho- 
prick, 41 E. 3. 5. b. Nor doth Conſecration only void ſuch Eccleſiaſtical Pre- 
ferments, which the new Biſhop had within the Dioceſs of which he is made 
Biſhop ; but alſo all others, of What Dioceſs, or Kingdom ſocver they be: 
And therefore, if a Clerk, who hath one or more Benefices here in England, 
be conſecrated a Biſhop of ſome Dioceſs in Ireland, all his Preferments here, 
are, ipſo fucto, without any Deprivation, void, Manwaring &. Weodley's Caſe, 
vouched in Evans & Aſcongh's Cale, Palmer 78. Becaule they are not void by 
rhe Statute againſt Pluralitics, in Colt & Glower's Cale, Hobart 157. but by 
Canon Law, which is one and the ſame throughout the whole Church, 10 E. 3. 
1. 19 E. 3. Tryal 57. 5 E. 3. 9. Hil. 22 Jac. Evans & Krffth v. Aſcough, Pal- 
mer,p.457. Noy 93. & Latch 31. & 233. the {ame Cate by Foxes 158. The ſame 
Law is, if a Clerk be created Biſhop of Man, as was reſolved, 15 Jac. & 
Hil. 17 Jac. B. R. Palmer 334. But if a Man be made a meer titular Biſhop, 
as of Chalcedon, Utopia, Jeruſalem, ( Banks ) laid, no Benefice is voided there- 
by, in Evans & Aſcongh's Caſe, Latch 223. So if one of our Clergy be crea- 
red a Biſhop Suffragan of Exglard, not any (as I conceive) of the Preferments 
he had before, do become void; but on the other hand, if he exerciſe the Of- 
fice of a Suffragan by Commiſſion, he is thereby qualified to hold at one time 
two Benefices with Cure, Stat. 26 H.8.c. 14. However, his Benefices with 
Cure, taken after he is Suffragan, may ( unlets Diſpenſation prevent) void 
any Dignity he had before. 

This Rule, Thar all Benefices become void, when the Incumbent of them 
is made a Biſhop, admits of an Exception: For by Diſpenſation of Re- 
trainer, a Biſhop may retain ſome, or all of thoſe Preferments he was entitled 
to before he was Biſhop, 11 H. 4. f. 60, 170, 213, 229. Biſhop of St. Das id's 
Caſe, 41 E. 3.5. 27 H. 8. 15. b. Hil. 39 El. B. R. Armiger &. Holland's Cale, 
Rolls Abr. 2. p. 359. Mich. 6 & 7 El, Dyer 233. Paſch. 9 Jac. King v. Horsfall 


. Wale, Davis 68. Mich. 22 Jac. Woodly v. Biſhop of Exeter, 2 Croke 691. 


And a Diſpenſation to hold a Benefice in England, with a Biſhoprick in Ire- 
land, under the Great Seal of Exgland only is good; becaule Ireland is ſubor- 
dinate to England, and governed by the lame Law; for otherwile it ought to 
be under the Great Seal of both Kingdoms, Irin. 3 Car. B. R. Evans & Kif- 


fin v. Achwith, Palmer 457. But without ſuch new Diſpenſation, his former 


Diſpenſations, tho' one was to hold Benefices with Cure, another to hold Di- 
gnities with them, will not ſerve his turn, as is held by Hobart, in Colt & Glo- 
ver's Caſe, Hobart 157. Nor will his Diſpenſation avail him any thing, when 
of a Clerk he is made a Biſhop, unleſs it be obtained before his Conſecration, 
11 H.4. 38.6. 59. . 78. b. Biſhop of St. Davids Caſe. Neither in the Caſe 
of his being tranſlated to another Sec, can he by Virtue of ſuch Diſpenſation of 
Retainer, hold thoſe Benefices he enjoyed with his firſt Biſhoprick, but muſt 
for that purpoſe ſue out a new Diſpenfation Retimere, and that to avoid a Scru- 
ple, before he and the King have conſented to the Election. However, before 
his Election to ſuch other Biſhoprick be ſeconded by the Confirmation thereof, 
tor otherwiſe it will work nothing, as coming too late, in Evans &. Kiffin's 
Caſe v. Aſcough, in Noy 93. and in Latch, p. 31 & 233. and in Foxes 158. and 
in Palmer 470. Jenkins Caſe 91. Cent. 6. Paſch. 19 Car. 2.C. B. Henry Edes v. 

Walter Biſhop of Oxford, Vaughan 20. 

A Diſpenſation Retinere, former Benefices may be made either for Years, or 
for the Life of the Biſhop ; and therefore a Clerk having a Faculty from the 
Arch-Biſhop of Canterbury, to retain a Benefice he poſſeſſed, for three Years af- 

. ter 
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ter he ſhould be created a Biſhop, and Reſigning after his Creation, it was held, 
That his Church was not void by his Creation, but only by his Reſignation, 
Mich. 6 & 7 El. Dyer 233. And Hobart ſaid, in Colt and Glovers Caſe, Ho- 
bart 156. That when the three Years are paſt, the Benefice voids. And ſo 
PFaughan in Henry Edes, and Walter Biſhop of Oxford's Caſe, Vaugban 24. But 
it was held by Hutton and Winch, That tho a Diſpenſation of Retaiger be made, 
to retain a Church with a Biſhoprick but for ſix Years, yet the Commendatory 
hath thereby Power to hold it during his Life, Mich. $0 Woodly v. Manwa- 
ring, 2 Croke 692. And their Reaſon might be, becauſe the Diſpenſation for 
ſix Years, preventing his Conlecration from making his Church void, which is 
that only Act by which, in Law, all former Acts are voided in this Caſe ; fo 
that he remaining Incumbent of his Benefice, at ſuch time when he was com- 
plete Biſhop, the Plenarty of ſuch Benefice would not, without ſome other Act 
afterwards, as Reſignation, "Tranſlation, or Death, be determined. 

If a Diſpenſation be Retinere Dignitatem Decanatus, it is good for the 
Deanry, and he is Dean both in Title and Fact, and may confirm Leaſes, and 
do all other Acts as Dean: In Evans & Aſcongh's Caſe, in Latch, 233. and in 
Noy 94. and in Jones 158. And tho it be made by the words Retizere in Conr- 
mendam, yet the Commendatory is thereby full Incumbent, and may plead as 
Incumbent, Woodley's Caſe v. Manwaring, 2 Croke 691. and mult ſue, and be 
ſued, by the Name of Parſon, or Vicar, as the Caſe requireth, by Hobart, in 
Colt & Glover's Caſe, Hobart 163. And where ſuch Diſpentation of Retainer 
is had, if the Patron (after the Biſhop is Conſecrated ) doth preſent another, 
that is Inſtituted and Inducted, the Biſhop may have a Spoliation in the Spiri- 
tual Court, againſt this new Incumbent, becauſe by Diſpenſation his old Title 
remaineth, for that both claim by the {ame Patron: Henry Edes & Walter Bi- 
ſhop of Oxford's Cale, Vaughan 24. 


SCHAL F. 
Of Reſignations, and Exchange of Bene ſices. 


Act of the Party Incumbent. That a Church may be voided by Re- 
gnation, the Inſtrument of Reſignation muſt be duly made; the word Re- 
ſegnare is not good; for Reſignare is not in Law a Term of Reſignation, but 
Renunciare, cedere, dimittere, are the uſual Terms. 12 & 13 El. Dyer 29 a. But 
if a Prebendary doth give, grant, render, and confirm to the Ordinary, Totame 
Prebendam ſuam de C. ac omnia maneria, terras, tenementa,proficua, Paſſeſſiones, jura 
. Hereditamenta quæcunque tam Spiritualia quam Temporalia ac omnem & omni- 
modam plenam & liberam facultatem, diſpoſitionem, authoritatem & poteſtatem die 
Prebende pertinentem ſpectantem appendentem ſive Incumbentem, aut ut parcell, &c. 
Habend' & tenend : To him the {aid Ordinary, and his Succeſſors, in Fee; and 
after the Habendum doth ſay, Cui in hac parte ad omnem Juris effedum qui 
exinde ſequi poterit aut pote5t didæ Prebende ac omnia jura mibi ratione ejuſdem 
qualitercunque acquiſita ut decet ſubjicio & ſubmitto, &c. Theſe Words be ſuffi- 


cient, and amount to a Reſignation, altho the more proper Words are not uſed, 
Mich, 12 & 13 El. Dyer 293. | ; 


A by Ceſſion, ſo by Reſignation, a Church is ſaid to become void by the 
| 


* 
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If a Reſignation be made to the uſe of another Perſon; that is, with Con- 
dition, That if one of two Perſons named, be admitted to the Benefice reſign- 
ed within ſix Months, the Reſignation ſhall be void and of none effect, ſuch Re- 


ſignation is abſolutely void: For every Reſignation ought to be abſolute, Spont e.. 


Pure & Simpliciter, Mich. 33 & 34 El. Gayton's Caſe, Owen 12. 


Two Perſons by one Inſtrument, in Writing, do agree to exchange their ge: 
nefices, which are both Spiritual, (for a Lay Preferment, as an Hoſpital, can- .. - -» - (- 


not be exchanged, or go for a Prebendary, or other Spiritual Benefice, Rolli 
Abr 1. 811.) And in order thereunto, reſign them into the Hands of the 
Ordinary, ſuch Exchange being executed, the Reſignations are good; bur 
tho' the one is Inſtituted and Inducted into the other's Benefice, yer if the Ex- 
change be not executed on both parts, the Clerk on whole part the Exchange 
was not executed, may have his Benefice again, 45 E.3. Fitz. Exchange 20. For 
in this Caſe of Exchange, the Law doth annex this Condition to a Reſignation, 
if it be fully executed: But a collateral Condition may not be annexed there- 
unto, no more than an Ordinary may admit upon Condition, or a Judgment 
be confeſſed upon Condition, which are Judicial Acts, Gaytor's Caſe, Owner 12. 
And ſo if two, upon fuch Agreement, reſign, as aforeſaid, and the Patrons 
according to their Agreement preſent croſs de Novo, (as they muſt do, if the 
Exchange be executed, Mich. 18 & 19 El. Grendon v. Biſhop of Lincoln, Plou- 
den, 3 H. 3. c. 18. and the one is Admitted, Inſtituted, and Inducted, into 
the other's Benefice ; and the other is likewiſe: Inſtituted into his, and dieth 
before Induction, (alrho' the Induction of the firſt was abſolute) yer becauſe 
it was directed by the precedent Agreement, which ought to be executed on 
both parts, in the Life-time of the Parties, he hath good Title to the Benefice 
he had by exchange. 45 E. 3. Fitzherb. Exchange 10. but may revert to his 
former, Hil. 43 El. Lord Cromwell's Caſe, Co. 74. b. The like Law, if be- 
fore the compleating of the Exchange by mutual Preſentment, Inſtitution, and 
Induction, the reaſon of the Exchange fail; for reſpe& mult be had to the Re- 
ſignation and Proteſtation of both Incumbents : And therefore, either Incum- 
bent may return to his old Benefice, in Priſtino Statu, upon his former Preſent- 
ment, 45 E. 3. Fitz. Exchange 10. Regiſter 306. B. Mich. 10 Jac. Colt & Glo- 
ver v. Biſhop of Coventry and Litchfield, Hobart 152. 
That a Reſignation may take its effect, it muſt not only be abſolute, but 
alſo made to a proper Perſon ; for tho' it may be made before a Publick Nota- 
1 yet the Inſtrument muſt be directed to him that hath Power to accept of 

e Reſignation, and the Notary is to certifie the ſame to him; and when he 
hath 3 thereof, then, and not till then, is the Church void by Reſigna- 
tion; and before ſuch Acceptance, all Preſentations made of Benefices, as re- 
ſigned, are void, Paſch. 3 Jac. Fairchild v. Gayre, 2 Cro. 63. Smith v. Founes, 
Noy 147. Mich.5 Jac. Fanes Caſe, 2 Cre. 198. 

That Ordinary who hath the Power of Inſtitution, hath Power alſo to accept 
of a Reſignation made of the ſame Church, to which he may Inſtitute; and 
therefore the reſpective Biſhop, or other Perſon, who either by Patent under 
him, or by Priviledge, or Preſcription, hath the Power of Inſtirution, are the 
proper Perſons to whom a Reſignation ought to be made. And yet a Reſigna- 
tion of a Deanry, in the King's Gift, may be made to the King ; as of the 
Deanry of Wells, Mich. 18 & 19 El. Grendon v. Biſhop of Lincoln, &c. Plou- 
den 498. And ſome hold, that a Reſignation may be well made to the King, 
of a Prebend that is no Donative, 12 & 13 El. Dyer. 294. Pollard and Hal- 
ron Caſe, Rolls Abr. 2. p. 358. But Harper and Weſton, in the ſame Caſe held, 
That a Reſignation'of a Prebend ought ro be made only to the Ordinary of the 
Dioceſs, and not to the King as Supreme Ordinary; becauſe the King * _ 

IL | D un 
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bound to give Notice to the Patron (as the Ordinary is) of the Reſignation, 
nor can the King make a Collation by himſelf, withour preſenting ro the Bi- 
ſhop, . notwithſtanding his Supremacy. ; 

But if a Donative be to be reſigned, the Incumbent thereof is ro make his 
Reſignation to his Patron, and by his Acceptance thereof, the Donative is 
| voided : And if there be two Founders, or Patrons, it is ſufficient chat it be 
made to one of them ; if to one of them, and a Stranger alſo, 'tis good ; be- 
ing void as to the Stranger only, eſpecially if both Conſent thereto, and grant 
it de Novo; and ſuch Reſignation of the Church only, doth extend to all the 
Poſſeſſions of the Donative, Paſch. 3 go Fairchild & Gayr, Brownlow & 
Gouldsborough 201. and in 2 Cro. 63. and in Telverton 60. And generally eve- 

Perſon that refigns, muſt reſign to his Superiour ; and therefore ir is ſaid by 
770 That a Biſhop cannot reſign to the Dean and Chapter, Hil. 12 Fac. B. R. 

olls 1 Rep. 137. 

So ſoon as «+ Acceptance is made, the Patron may Preſent, if he pleaſe, 
to the Benefice reſigned : But in the Caſe of a Donative, if the Patron doth not 
preſent within ſix Months, yet the Donative will not be lapſed, but the Ordi- 
nary may compel the Patron to fill the Church. In other Caſes, where a Re- 
ſignation is made to the Biſhop, or other inferiour Ordinary, that may accept 
it, the Lapſe doth not run as from the Acceptance, but from the Time of No- 
tice given by the Ordinary to the Patron, Mich. 15 El. c. 3. Leonard 45. Mich. 
15 & 16 El. Dyer 327. Jenkins's Caſe, 28 Cent. 6. 18 H. 7. Keil 49. B. 
18 Eliz. Dyer 347. 12. 1 H. 7. c. 9. b. Dofor and Student, 116. 5 E. 4. 
c. 3. b. Ney 65. And if the Biſhop doth die, that took the Reſignation, before 
he gives Notice, yet the Guardians of the Spiritualties, or if lie neglect, the 
Succeſſor Biſhop is bound to give Notice, before the Patron ſuffer by Lapſe, 
if he neglect to preſent, 18 H. 7. Kellu. 49. b. So if the Temporalties of the 
Biſhoprick in which a void Church is, or in the Hands of the King, No- 
tice of the Avoidance ought, de Jure, to be given to the Patron. The Guar- 
dians of the Spiritualties ought to give Notice, and Lapſe cannot run without 
it, upon what Account ſoever the Avoidance, of which Notice is to be given, 
_ happen, 22 Eliz. Dyer 369. 54. will prove this, ſaith Rolls Abr. 2. p. 365. 

er 369. b. 

1 Clerk hath taken Inſtitution, the Church is full againſt all Men, in 
the Caſe of a common Perſon; and ſuch Incumbent may void the Church again 
by Reſignation, before Induction: But where the Inſtitution was upon the Pre- 
ſentation of the King, or where the Right of Patronage, after the Inſtitution, 
doth come to the King, the Church, before Induction had, remaineth open to 
the King's Preſentment: And therefore, if the King will preſent another, the 
Reſignation of the Perſon Inſtituted is idle. But if the Caſe be, that a Clerk 
is Inſtituted to a Church of the King's Gift, and doth not take Induction, if 
the King will not preſent another, ſuch Clerk may, and muſt reſign, if he re- 
ſolve to diſcharge himſelf of the Cure, and the Duties relating thereto: For 
by his Inſtitution the Church is full, as to the Cure of Souls, againſt himſelf, and 
all other Perſons, unleſs (and until ſuch time as) the King ſhall uſe his Prero- 
gative of making the Inſtitution void, as he may do before Induction, by pre- 
ſenting another: But until he doth ſo preſent, the Inſtitution hath the ſame 
Effects (as I conceive) in his Caſe, which it hath in the Caſe of a common Per- 
fon ; and therefore the Clerk that is only Inſtituted, if he be Non-reſidenr, 
or neglecteth the Cure, is ſubject to the Puniſhment thereof. If an Inſtrument 
under the Seal of the Biſhop be found, upon which is Indorſed, that the Re- 
ſignation was We and accepted by the Biſhop, yet that is no abſo- 
lute finding that it was a Reſignation in Fact: As the Juries finding of an Ac- 

| quittance 
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| quittance of the Debtee, is no good finding upon an Ifſue of Plene Adminiſtr- 
| vit, but a Circumſtance and an Inducement to the Jury, Smith v. Founes, Noy 
147. Mich. 5 Fac. the ſame Caſe. 


And Note, That if any Incumbent of any Benefice, with Cure of Souls, 
do, 02 ſhall coꝛruptliy reſign, oꝛ exchange the ſame, o2 coꝛruptly take foꝛ, 02 in 
reſpect of the reſigning 02 erchanging of the ſame, direaly 02 indirectly, any 
Penſion, Sum of Yoney, oz other Benefit cozruptly, as well the Giver as 
the Taker, ſhall loſe double the Galue of the Sum ſo given, taken, oz had; 
the one MYoiety thereof to be to the Queen's Majeſty, her Heirs and Succeſ- 
ſozs 3 and the other Yotety to him o2 them that will ſue fo2 the lame, by Action 
of Debt, Bill o2 Jnfo2mation, in any of her Bajeſty's Courts of Recozd, in 
which no Eſſoin, P2oteaton, o2 TUager of Law, oz Puviledge, ſhall be av- 
mitted 02 allowed, S/. 3 1. El. c. 6. But of this in its proper place. 


HA F. V. 
Church void by Act of Law. Of Simony, &c. 


HE laſt Means by which a Church may be void, is, by the Act of the 


Law ; for by that, in ſome Caſes, a void Church, notwithſtanding 
Preſentation, Admiſſion, Inſtitution, and Induction, remaineth void; in others, 


a full Church doth become void. A Church, notwithſtanding the aforeſaid 
After Acts, may remain void: Firſt, From the Uncapacity of rhe Perſon pre- 
ſented, G And therefore, tho in former time, if a meer Lay-man was Pre- 
ſented, Inſtituted, and Inducted, into a Benefice with Cure, this was not a 
meer Nullity, but he was Parſon in Fact, until Deprivation came, tho not 
de Jure, Mich. 12. & 14 El. Dyer 293. Bening field & Pickering's Caſe, 1 An- | 
„ der ſon 16. Windſor's Caſe, 5 Co. 102, Coſtard & Wingate, Moor 606. Yet at 
1 this Day, Jf a Lay man, 92 a Deacon of the Age of Twenty three Years, be 
| — Þyteſented and Admitred into a Benefice with Cure of Souls; oz if any Per⸗ 
ſon be Admitted to any Benefice with Cure, of, oz above the UMalue of Thirty 
Pounvs yearly, in the Queen's Books, unleſs he be then a Batchello2 in Ote 
vinity, 02 a Preacher lawfully allowed by ſome Biſhop within this Realm, oz 
by one oi the Arverſities of Cambridge, oꝛ Oxford, their Admiſſion, Inſtt⸗ 
tution, and Indugion, aud all Tolerations, Diſpenſations, Qualifications, 


and Licenſcs, to the contratp, are meerly void in Law, and of none effea, 
Stat. 13 El. c. 1 2. 


Tho' the Patron may preſent again when he pleaſeth, without Notice of an 
Avoidance in the aforeſaid Caſes, yet becauſe the Statute of 13 Eliz. makes 
only the Admiſſion, c. void, and nor the Preſentation, leaving chat in force, 
it was adjudged in the Caſe of the Deacon aforeſaid, that no Lapſe ſhall incur 
upon any Deprivation, by reaſon of the ſaid Incapacities, without Notice 
thereof, Trin. 18 Car. 1. B. Biſhop of Hereford & Okely's Caſe, Parſon's Law, 
Car. 18, Marſh. 119. And the like Law, is, I ſuppoſe, in the other Caſes, 
for the reaſon is the ſame in them all: And before the ſaid Statute, when 
a Lay-man was admitted and deprived at the Canon Law, Lapſe did not 
run to the Ordinary, before Notice given thereof to the Patron. Dyer 
293, 


D 2 Alſo 
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Allo a Church, notwithſtanding Inſtitution and Induction had, may be ſaid 
to remain void by che Act of the Law, in reſpect of the Uncapacity of the Pre- 
ſentee, by reaſon of ſome Simoniacal Contract, preceding the Preſentation 
to it, and upon which the Preſentment is made: For it hath been enacted, 


-----Chat if any Perfon, 02 Perſons, Bodies Politick, 02 Coppozate, ſhall, 
02 do, at any time, fo2 any Sum of Boney, Reward, Gift, Pꝛofit, 02 Be- 
nefit, direaly, oz indirectly 3 02 fog, oz byreaſon of any Pꝛomiſe, Agreement, 
Gzant, Bond, Covenant, 02 other Aflurance, of, 02 fo2 any Sum of Boney, 
Reward, Gift, Pꝛoſit, o; Benefit whatſoever, diredly oz indirealy, Pꝛeſent, 
02 Collate any Perſon to any Benefice with Cure of Souls, Dignity, Pe- 
bend, oz Living Eccleſiaſtical 3 oz give oz beſtow the lame fo2, oz in reſpec of 
any ſuch coxrupt Cauſe 02 Conſideration, that then every (ueb Pꝛeſentation, 
Collation, Gift, and Beſtowing, and every Admiſſion, Inſtitution, Inve⸗ 
ſture, and Induction thereupon ſhall be utterly void, fruſtrate, and of none 
effect in Law: And that it ſhall and may be lawful to, and fo2 the Queen's 
Dajefty, her Heirs and Succefſozs, to preſent, collate unto, o2 give oz beſtow 
every ſuch Benefice, Dignity, Pzebend, and Living Eccleſiaſtical, foz that 
one time, 02 turn only; and that all and every Jerſon, o2 Perſons, Bodies 
Politick, and Coppozate, that from thencefozth ſhall give, o2 take any ſuch 
Sum of Money, Reward, Gift, oz Benefit, directly oz indirealy; oz that 
ſhall take, o: make any ſuch Pꝛomile, Gzant, Bond, Covenant, oz other 
Aſſurance, ſhall foxfeit and loſe the double Ualue of one Pear s Pꝛolit of eve- 
ry ſuch Benefice, Dignity, P2ebend, and Living Cccleſiaſtical 3 and the Per: 
ſon ſo coxuptly taking, pzocuring, ſeeking, oz accepting, any ſuch Benefice, 
Dignity, Pꝛebend, oz Living, ſhall thereupon, and from thencefozth, be ad: 
judged a dilabled Perſon in Law, to * 02 enjoy the lame Benelice, Dignity, 
Pꝛebend, oz Living Eccleſiaſtical. Stat. 36 Eliz. c. 6. | | 
This Act hath given being ro many Book-Caſes : Some of which relate to 


the Contract it ſelf ; ſome to the Puniſhment of the Patron; and others, to the 
Puniſhment of the Clerk. As for the Contract, it may be made Simoniacally 
as well before, as after the Church is void: For tho it be lawful for any, Per- 
ſon to buy the next Turn of a Church, when it is full of an Incumbent, gene- 
rally ſpeaking, Mich. 33 & 34 Eliz. Rot. 2122. yet in ſome Caſes it is not 
lawful : For if A. being ſeiſed of an Advowſon, doth grant the next Preſentation 
to B. and B. doth make a Bond to pay him a Sum of Money for it, when the 
Church ſhall fall void; this is Simony. And ſo Juſtice Reece ſaid it had been 
adjudged in Poole's Caſe : For otherwiſe, by this means, the Statute might be 
utterly defeated, Hill. 17 Car. March's Cale 228. Parſons's Law, cap. 18. 
ol, 136. 

f 80 ff an Incumbent of a Church, being upon the Deſign of exchanging his 
Benefice, to get his Patron s Conſent to promote another thereto, doth pro- 
miſe, That the Clerk ſhall make a Leaſe of the Glebe, or Tythes, to the Pa- 
tron, at a certain Rent : And the Clerk is preſented, and doth make the Leaſe + 
accordingly, altho that he knew nor of the Contract, yet this is Simony, Hail. 
16 Jac. C. B. Rot. 667. Grant & Bomders Caſe. If (a Church being full of a 
ſickly Incumbent) a Clerk doth contract with a Stranger, to procure the Gran- 
tees of the next Avoidance, to ſurrender to the Grantor, and to influence the 
Grantor to preſent ſuch Clerk, when the Living ſhall become void; and this be 
done accordingly, this is Simony, Mich. 8 fac. Penn s Cale, 2. Brownlow &. 
Gouldſ. 7. So it is, if (a Church being full of an old and ſickly Incumbent) a 
Clerk doth contract with the Patron, (for a certain Sum of Money, payable 
when the Church thall become void) to make a Grant of the next Avoidance 
to a Friend of his; and the Friend having ſuch Grant, doth preſent the ſaid 

e : Clerk 
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Ney 25. and in Brownlow & Gonldsborough 164. Trin. 41 El. Smith v. Shel. 
bourn, 3 Cro. 685. And tho the Perſon to whom the Grant of the next Turn 
is made in truft, ſhould not know of any precedent Agreement between the 


Bed ready to die, is Simony : For the Starute is, If the Contract be made di- 
realy, or indirectly, by any way or means, Paſcb. 21 Jac. Sheldon v. Bret. 

Winch. 63. | 
But if : Father (the Incumbent of a Church being ſick) doth purchaſe the 
next Avoidance thereof, in the preſence of his Son, and with an intent to pre- 
ſent him, and doth preſent him, after the Death of the Incumbent, it is not 
Simony ; as was adjudged by three uſtices, upon this Reaſon ; That the Fa- 
ther is bound by Narure, to provide for his Son ; and therefore, tho' the Son 
may not contract for a Benefice, to the intent that another ſhould preſent him; 
yet the Father may contract, with an intent to preſent his Son, and with his 
privity ; for that it being no Offence in the Father, who was the Principal, it 
cannot be any Offence in the Son, who was che Acceſſary: For there cannot 
be a Particeps Criminis, where there was not any Crime committed. But An- 
derſen againſt the other three, That this Contract with the Father, with an in- 
tent to preſent his Son, being in preſence, and with the Son's privity, made it 
Simony in him : Bur he granted, Thar if the Father had bought the Benefice, 
with an intent to preſent the Son, if it was without the privity and conſent of 
the Son, it had not been Simony, 41 El. Smith & Shelbourn's Caſe, 3 Cro. 685. 
ſee Bowderock & Mackaller's Cale, Cro. Car. 331. But this Caſe is otherwiſe 
reported by Moor, p. 916. who faith, That the Caſe was agreed clearly to be 
Simony ; and that if the Son had not been privy to the Bargain, all the Juſtices, 
but Ander ſon, held, that it had not been Simony. Bur they agreed, Thar if a 
Stranger buy the next Avoidance, and preſents one that is not privy until after 
the Contract, or Purchaſe made; and when he is made privy, is preſented, this 
is Simony. Not ſo, where the Father doth buy; becaule he is bound in Na- 
ture to provide for his Son, But by Hobart, if in the Grant of the next Ayoi- 
dance it appears, chat it was to the intent to preſent his Son, or his Kinſman, 
and it was done accordingly, it is Simony, in Mincſ comb & Pulleſton's Caſe, 
Mich, 15 Jac. Noy 25. And it was cited to be adjudged, that if a Man pur- 
chaſe the next Avoidance of a Church, with an intent to preſent his Son, and 
afterwards doth preſent him, it is Simony within the Statute, Paſch. 3 Car. 
Hughes 390. And Baron Srigg ſaid generally, That if A. doth buy the next 
Avoidance, with an intent to preſent B. and the Church becoming void, A. doth 
preſent B. accordingly, this is Simony. By Averment, and by good Pleading, 
the Preſentment of H. ſhall be void, in K3tchin & Calvert Cale, Hil. 8 Jac. in 
the Exchequer, Lane 102. By reaſon of this diverſity of Opinion Cure: 
But my Thoughts arc, That ſeeing (whatever the Law is in other Countries, 
where the Canoniſts have Cogniſance of Advowſons) it was before the Statute 
againſt Simony, and now is lawful with us, ro buy and fell, bona fide, the next 
Avoidance of a full Church; I ſuppoſe it was, and is lawful, as well for all 
Subjects as for ſome : And ſuppoſing, that to buy the next Avoidance of a 
Church, when the Incumbent is ſick in his Bed, ready to die, is Simony in 
one Man, I cannot bur rhink that it is Simony in another, tho it be the Father 
of a Son capable thereof, And ſuppoling, that for a Stranger to purchaſe the 
ESR next 
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nike Avoidance in the preſence of his Friend, or only with an intent to — 


his Friend, preſenting him accordingly, is unlawful; I conceive, this is equally 
unlawful in a Father, with reſpect to his Son: For if it be Simony to buy and 


{ell in theſe Caſes, it is Simony (at leaſt in the Temporal Court) by reaſon of 
the Statute, and the word indirectly therein; and it is molt plain, that the Sta- 


tute doth not give any colour to ſuch Diſtinction : For the Words are: At 
any Perſon, oz Perſons, Bodies Politick, o2 Coppozate, &c. And ſo are moſt 
general ; and where the Law doth not diſtinguiſh, we ought not to diſtinguiſh, 
Neither is the Reaſon, Thar a Father is bound by Nature to provide for his 
Son, good, to the aforeſaid purpole : For a Man is bound by Nature alſo, to 
provide for himſelt, and ſo might as well purchaſe for himſelf : And if this Rea- 
{on ſhould make that not to be Simony in the Cale of a Father, which is Simony 
in another Perſon, before the Church is void, it might as well do the ſame after 
the Church is void; for the Father's Obligation continueth, he is {till bound 
in Nature to provide for his Son ; and it is no more Simony in a Friend to buy, 
with reſpect to his Friend, when the Church is void, than it is in the aforeſaid 
Caſes, before it is void (as it hath been held); and then, Why ſhould it be 
more Simony in the Father, to buy, with a reſpect to his Son, when the Church 
is void, than before it is void? Unleſs the Reaſon why he of all Men might 
buy before the Church is actually void, was changed and gone, as it is not; 
and by the Statute there is nothing more of Simony in buying directly, than in- 
directly; and therefore, if the ſaid Reaſon excuſe the Father, before the Church 
is void, it may as well excuſe him after it is void, and by conſequence, it doth 
excuſe him in neither Caſe ; unleſs in the Judgment of thoſe, that can be ſo ab- 
ſurd as to hold, That no Human Law ought ro be made, or if made, ought to 
be expounded, to reſtrain this Natural Liberty, or (as they may call it) Duty 
in theFarher. However, to avoid Queſtions of Law, tis beſt, that a Pur- 
chaſer of a next Turn (whether he deſign it for Son, Kinſman,or Stranger) doth 
make the Contract, when the Incumbent of the Church is not in danger of Death; 
that he doth not declare to the Perſon to whom he intends a Kindneſs, or whom 


he intendeth to preſent; that the intended Clerk be not preſent at the Contract; 


however, that he be not named in the Deed, by which the Power of Preſentation, 
or Nomination is granted, | 3 

So if a Father, in Conſideration of a Clerk marrying his Daughter, doth 
Covenant with the Clerk's Father, That he will procure the Clerk ro be Pre- 
ſented, Admitted, Inſtituted, and Inducted into ſuch a Church, upon the next 
Avoidance thereof: This is a Simoniacal Contract. But if the Father of the 
Clerk doth Covenant, That his Son ſhall marry the other's Daughter; and the 
other, in Conſideration thereof, Covenants to pay Money; upon which the 
Father of the Clerk Covenants, to aſſure Land for a Jointure ; and afterwards, 
che Father of the Woman doth Covenant, to procure the Clerk to be Preſented, 
Inſtiruted, and Inducted, into ſuch a Church; if this laſt Covenant be not in 
Conſideration of the former, nor depending thereupon ; without {ſpecial A- 
verment, or ſhewing that it was a Simoniacal Contract, it ſhall not be ſo 
intended, and a Bond for performance thereof, upon a general Demurrer to 
the Condition, was adjudged good, 11 Car, Birt v. Manning, Croke, Car. 

25. 

l Simony may be committed, and yet neither the Patron, or Incumbent, pri- 
vy to it, or knowing of it. In a Writ of Error to reverſe a Judgment, where- 
by the King had recovered in a Quare Impedit, upon a Title of Simony (which 
was), That a Friend of the Parſon agreed to give ſo much Money to J. S. (who 
was not the Patron) to procure the ſaid Parſon to be Preſented ; who was Pre- 
ſented according to that Agreement: It was aſſigned for Error, that it did not 
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appear that either the Patron, or the Parſon were knowing of this Agreement. 
Bur per Cur. the Parſon is Simoniace Promotus. And it was then ſaid, That 
Dr. Dwuxon had enjoyed the Church of St. Clement's above twenty Years, by ſuch 
a Title of the King's, the Preſentee of the Patron being outed, by reaſon a 
Friend had given Money unto a Page, belonging to the Earl of Exeter, to en- 
deavour to procure the Preſentation ; and neither the Earl, nor the Parſon, 
knew any thing of it. Paſch.19 Car.z. B. R. the King & Truſſel, 1 Siderfin 329. 
the ſame Caſe, 2 Keble 204. | 

As Simony may be committed when the Church is full, ſo more eſpecially 
when the Church is become void, whether the Contract was made with the 
Patron, his Wife, or a meer Stranger, Rol/s 1 Rep. 235. So if a Stranger (the 
Church being void) doth contract with the Patron, for the void Turn; and 
the Patron for Money granting the ſame, the Stranger dorh Preſent ; and after 
the Induction of the Incumbent, doth acquaint him what he had done, and re- 
quire Conſideration for it, altho' the Grant of a void Turn, as being a thing in 
Action is void, and the Preſentee comes in, Quaſi per Uſurpationem ; yet becauſg 
it is by means of a Simoniacal Contract, as the Cauſe thereof, (for otherwiſe it 
is to be intended, that the true Patron would not have permitted that Preſent- 
ment) it was held, that it was as well Simony, as if the Grant had not been 
void, Mich. 42 & 43 El. Baker v. Rogers, 3 Croke 788. ſame Cale, Moor 914. 
So if the Father (the Church being void) contract for Money with the Gran- 


tee of the void Turn, to permit the Grantor to preſent his Son, and the Gran- 


tor, at the Requeſt of the Father, doth preſent accordingly ; this is Simony, 
Paſch. 17 Fac. Booth v. Potter, Cro. Fac. 533. So it was found by ſpecial Ver- 
dict, that an Uſurpation had been made to a Church, and a Quare Inpedit 
brought to remove the Incumbent, and pending the Quare Impedit, the perpe- 
tual Advowſon was ſold by the Plaintiff, (Ea intentione,) that J. S. Clerk, 
ſhould be preſented after the Uſurper's Clerk removed; and accordingly, after 
ſuch Removal, J. S. was Preſented, Admitted, Inſtituted, and Inducted. This 
was held by the Court to be Simony, Paſch. 35. Car. 2. C. B. Anonimus, 2 Ven- 
#ris 39. e | 

Bur if a Patron (the Church being void) doth take a Bond of a Clerk, before 
he preſents him, to pay him Ten Pound yearly, to the Son of rhe laſt Incum- 
bent, ſo long as he ſhall be a Student in Cambridge unpreferred, no Simony is 
committed. So in the Earl of S»ſſex's Caſe, vouched by Foſter, Juſtice : A 
Patron took Bond of his Preſentee, to pay Five Pounds yearly to the Wife and 
Children of the laſt Incumbent ; and yer, notwithſtanding great oppoſition, the 


Clerk kept his Living, Paſch. 2 Fac. Abigal Baker, v. Mounford, Noy 142. Cha- 


ritable Reſolutions, if any ſuch were given; but I much doubt, whether rhe 
are to be taken for Law. Or if the Condition of an Obligation be, That a 
Clerk, after his Admiſſion, Inſtitution, and Induction, to ſuch a Church, ſhall 
at all times after, be ordinarily reſident, and ſerving the Cure of the ſaid Bene- 
fice, without abſence by Eighty Days in any one Year, during the time that he 
ſhall be Parſon of the ſaid Church; this is a good and lawful Condition, 
without any Averment taken, that it was for ſome Simoniacal purpoſe, Mich. 
14 Jac, B. R. Carey v. Teo. Rolls 1.417. See Brockham's Caſe, 4 Car. Richard- 
ſon's Opinion, Litt. Rep. f. 138. 

So if a Patron takes Bond of his Preſentee, to reſign within three Months 
after Requeſt abſolutely (he being firſt Inſtituted and Inducted); or if the Con- 
dition be, That whereas A. is within a ſhort time to be Preſented, Inſtituted. 
and Inducted to the Church of D. if A. after his Admiſſion, Inſtitution, and 
InduCtion thereto, at all times, upon the Requeſt of B. his Heirs, Executors, 
or Adminiſtrators, ſhall reſign the ſaid Rectory, and Church, to the Ordinary, 

5 | Or 
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or Guardian of the Spiritualties for the time being, by which B. his Heirs, F or 
Aſſigns, Patrons of the ſaid Church, may preſent ot new to the ſaid Church, 
diſcharged of all Charges, and Incumbrances, done, or ſuffered by the ſaid A. 
Theſe Conditions are not void as Simoniacal, without Averment, that the 
were for Simoniacal Purpoſe, becaule they may be upon good and valuable Rea- 
ſons, without any colour of Simony, as if he take a ſecond Benefice, or be ma- 
ny Months Non-reſident, or that the Patron may preſent his Son, when capa- 
ble of a Benefice, Trin. 8 Jac. Jones's v. Lawrence, &. Paſch. 9 Fac. Lawrence v. 
Fones's, 2 Cro. 274, 248. Hil. 5 Car. Babbington v. Wood, in 1 Cro. 180. and in 
Hutton 110. and in Jones 220. Mich. 14 Car. B. R. Carey v. Teo, Roll 1. 417. 
Mich. 43 & 44 El. Webb & Hargrave, Moor 644. And if the Clerk having gi- 
ven Bond to reſign, doth after take away his Bond, it ſeems, that he refuſing to 
reſign according to the Condition, may notwithſtanding be compelled in Chan- 
cery to reſign : For in the Caſe of a Fellow of a College, the Court did diſplace 
him, and decreed him to leave it, Paſch. 15 Car. Holme v. Wild, Tothill, p. 129. 
But the Chancery will reſtrain the Patron, chat he ſhall not make any ill uſe of 
theſe Bonds of Reſignation, Chancery Rep. 2 Part 399. But when a Condition 
was to reſign upon Requeſt, and the Plaintiff did aſſign for Breach, that the De- 
fendant could not be found to make a Requeſt to him, and therefore that he made 
a Proclamation at the Church where he was born; and another Proclamation 
at ſeveral Markets within the ſame County, by them giving him Notice of his 
Requeſt; yet that this was not ſufficient, as adjudged upon a Demurrer, for that 
the Requeſt ought to have been made to the Perſon himſelf, Mich. 8 Car. B. R. 
Gruit v. Pinnel, Roll Abr. 1, p. 443. The Judgments that to take and give a 
Bond to reſign, is not Simony, have occaſioned many corrupt Patrons to exact 
ſuch Bonds of their Clerks, only that they might thereby make ſure (as they 
think) to themſelves, a Recompence for their Preſentments. And ſome incon- 
ſiderate Clerks (that have given ſuch Bonds) have been emboldned thereby to 
take the Oath againſt Simony, tho they well underſtood the baſe Deſign of their 
Patrons and themſelves, in taking and giving ſuch Bonds,and intended to accom- 
plith them afterwards, by ſubmitting to their Demands, to the utter fruſtrating 
that moſt Religious Law againſt ſuch Corruptions; tho the Judgments in this 
Caſe were given for the Validity of ſuch Bonds, only becauſe the Defendants 
demurred generally to them, and did not averr, that the Bonds were made to 
reſign, only to over-awe the Clerks, by fear of After-payments, or to let a Leaſe 
of the Glebe, Tythes, ec. For then (as was declared in the Caſes aforeſaid ) it 
had been Simony ; bur otherwiſe ir could not appear to the Court to be ſo. It 
was ſaid by the Court upon Evidence, in Sir Joh» Paſcall & Clark's Caſe, 15 Jac. 
Com. B. Rot. 2051, Noy22. That if a Patron doth preſent one to a Church, ha- 
ving taken an Obligation of the Preſentee, that he ſhall reſign at three Months 
Warning, that it is Simony within the 31 El. And ſuch Conſtruction, upon 
a Preſumption, that theſe Bonds are taken and given upon a Simoniacal Deſign, 
when they are general, and do not contain ſome good Reaſon, or ſuch Reaſon 
of them is not otherwiſe manifeſt ; or tho they do, if it appear that they were 
taken upon a corrupt Deſign, by any After: practice, is but ſuitable to the Judges 
wonted Care, of preſerving ſuch-like Religious Laws, in their full and effectual 
force: But this Caſe of Paſchall being againſt the Reſolution of Jone & Law- 
rence's Caſe, ſolemnly ſetled not many Years before, doth not, as I have been 
told, pals for any great Authority; and there have been very many Reſolutions 
agreeing with Jones & Lawrence's Caſe, ſince that time. However, our Ordi- 
naries may diſcourage, if nor quite ſpoil, (and no doubt, bur their Juſtice and 
Prudence will oblige them to it) this way of trading, by not accepting of any 
Reſignation made by rhe Conſtraint of ſuch Bonds : In regard, ( as hath been 
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25 
ſhewed, Chap. 4. a Reſignation (eſpecially of a Benefice with Cure) cannot 
be made to void the ſame by the ſole Act of the Incumbent, but the Ordinary 
mult for that end alſo accept it, and declare the Church void; and till chen, 
the Patron's new Preſentation will be null: And the reaſon of the Law in this 
Caſe, is partly, becauſe the Ordinary is to give Notice of a Reſignation to the 
Patron, that he may preſent again; and if he do not within fix Months after 
Notice, that the Ordinary may provide for the Church; but more eſpecially, 
I ſuppoſe, becauſe the Biſhop having Cure of all Souls within his Diocels, is to 
ſee, that the Paſtors to whom he hath committed, and who have undertaken 
the Cure, and in whom thereby the People have an Intereſt, do not without a 
reaſonable Cauſe leave their Charge; that it be not for Money, e*c. or to live 
a Lay-Converſation, which he is not to ſuffer. 

If the Patron (or other Perſon) take Bond of his Preſentee, or his Friend, 
to pay Money upon the Account of a Preſentation made, it hath been held, 
that the Bond is not void, as being but collateral to the Simony, which Ev 
Nomine is puniſhable only in the Eccleſiaſtical Court, in Sir William Bowyer's 
Cafe, Hil. 11 Jac. 2 Bulſtrode 182. and in Winchcomb's Cale v. Pulleſton 15 Jac. 
Noy 25. Hil. 17 Eliz. March, p. 156. 3 Inſt. 153. For a Bond being ſued, the 
Defendant pleaded, That the Sum was agreed to be paid for the Reſignation 
of a Church, to the intent that another might be preſegted; and thews, that 
Clerks, Patron, Obligor, and Obligee, were Parties to the Agreement, and 
the Bond was allowed good; becauſe Simony is not an Offence againſt the 
Common Law, nor any Contract, or Bond, made void by the Statute ; and 
that it is not averrable, that the Money was for other Cauſe than the Obliga- 
tion expreſſeth, Paſch. 40 Eliz. Oldbury v. Gregory, Moor 564. Gregory v. O., 
der, Noy 72. But Hobart holds, in Winchcomb's Caſe, Hobart 167. That ſuch 
Contracts are void between the Parties, and againſt Law, as being Contract us 
ex turpi cauſa, and Contra bonos mores ;, like as if a Man be bound in an Obliga- 
tion uſurious, the Bond is void between the Parties; and if paid by an Exe- 
cutor, it is a Devaſtavit. And according to this, an Action being brought 
upon an Aſſumpſit to pay twenty Pounds, upon Conſideration of procuring a 
Clerk to be Preſented, and Inſtituted, to one of the King's Donatives, (for to 
Donatives, and to all other Benefices of the King's Preſentment) the Statute 
againſt Simony doth extend, Mich. 9 Car. Bowderock v. Mackaller, 1 Cro. 337, 
353, 361. And Judgment being given againſt the Defendant, a Writ of Error 
was brought in B. R. where it was urged, that the Contract was good, and 
that it had been adjudged, Mich. 40 & 41 Eliz. C. B. where it was pleaded, 
That an Obligation was made upon a Simoniacal Contract ; and ſhewed how 
that the Bond was not void, becauſe Simony is but a Spiritual Offence, and 
that in 8 Jac. between T averner & Smith, it was adjudged to the ſame cttect. 
Bur notwithſtanding theſe Precedents, the Court, after two Adjournments, was 
of Opinion, That rhe Conſideration was illegal, being to perform a Simonia- 
cal Contract. And it being objected, That Simony was an Offence, whereof 
the Common Law takes not any Notice, or at leaſt did not before the Statute; 
that was denied, Mich. 9 Car. Hil. ꝙ Car. &. Paſch. 10 Car. Mackaller v. Tod- 
derick, Roll's Abr. 1. 18. See the Opinion of Noy, in Sanderſon & Marren s 
Caſe, 20 Fac. B. R. Palmer 293. Byrte & Manning, Mich. 11 Car. B. R. 
I Cro. 425. And this I take to be the better, as well as the latter Opi- 
nion. | 

As to the Puniſhment of the Patron, be he an Uſurper, or other corrupt 
Contracter, he doth forfeit the double Value of the Benefice abour which the 
Contract is made ; and if he that preſents be the true Patron, and not an Ulur- 
per; wherein all Caſes, the Clerk loſeth the Benefice, the King gaineth the Pre- 

E ſentment. 
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{entment, viz. for the next Turn; that is, che Clerk being actually preſented 
in purſuance of the corrupt Contract. | 

The Clerk, as well as the Patron, ſuffers by Simony : For if any Simonia- 
cal Contract be made, by reaſon of which a Clerk is preſented to a Church, tho 
it be but by a Friend, and the Preſentee was no way Party, or privy to it, yet 
the Preſentation, Inſtitution, and InduCtion of ſuch Preſentee, are abſolutely 
void by the Statute of 31 Eliz. to all Perſons that are concerned, without Sen- 
tence Declaratory in the Spiritual Court, Paſch. 17 Jac. March, p. 84. becauſe 
tho' he be not for want of Privity Simoniacus, yet he is Simoniace Promotus, 
Trin. 8 Jac. Co. 12. f. 101. in Dr. Hutchiſon's Cale, and by Co. Mich. 13 Fac. 
King v. Zaker. 3 Bulſtrode 88. Mich. 42 & 43 Eliz, Baker v. Rogers, 3 Cro. 
788. 3 Inſt. 71. Pauſch. 19 Car. 2. the King v. 1ruſſell, 1 Siderfin 329, 2 Keble 
294. before mentioned. And this holds, not only where the Perſon Preſent- 
ing, or Collating, hath Right to Preſent or Collate, but allo to any Perſon, 
or Perſons, Bodies Politick, or Corporate, that do uſurp, as having no Title, 
3 luſt. chap. 71. fol. 153. Firſt, They arc void as to the King; ſo that he may 
preſent another, without any Deprivation, or Removing of the Incumbent by 
Quare Impedit, Paſch. 17 Jac. Booth v. Potter, 2 Cro. 533. And they are void 
unto the Ordinary; 1o that he may admit the King's Prelentec : Bur not ſo as 
that he can withour Notice firſt given of the Voidance, take Advantage of 
Lapſe, if the Patron preſent not within fix Months, from the time ſuch Simo- 
niacal Perſon was Inſtituted and Inducted ; for this is expreſſy provided for by 
the ſaid Statute. That no Title to Confer, oz Pꝛeſent, by Lapſe, ſhall ac- 
crew upon any Avoivance mentioned in this Act, until fix Months next after 


Notice given of ſuch Avoidance, by the Owinaty to the Patron. Which is 
to be intended of ſuch Voidances only by reaſon of Simony, where the Preſen- 
ration is not given from the Patron to the King; (that is) where the Perſon 


obtain his Orders, Admiſſion, Inſtitution, Induction, ec. fimoniacally ; for 


no Lapſe can incur at ail, where the Right of Preſentation is in the King: So 
co ſuch Preſentee, and to all that claim under him for his Inſtitution, will not 
be a Super. Inſtitution, and they are void unto the Pariſhioner ; ſo that if ſuch 


a Perſon ſue them for Tythes in the Eccleſiaſtical Court, or for treble Damages 


ar Common Law, they may plead him no Incumbent, becaule of the Simony, 
in Wirchcomb G. Pulleſton's Caſe, Hobart 168. Penn's Cale. 2 Bromnlom, & 
Gouldeborough 7. Mich. 40 Eliz. Com. Banc. Risby v. Wentworth, 3 Cro. 642. 
1rin, 14 Car. 2. Knight v. Dauncer, 1 Keble 312. And if that Plea, being duly 


made and proved, be not allow'd as a ſufficient Barr, to the Proceedings in the 


Eccleſiaſtical Court, tis ſaid a Prohibition lieth, Mich. 1 5 Jac. Winchcomb v. Pul- 
leſion, Noy 25. & in Hobart 168, Mich. 8 Jac. Penn's Calc, 2. Brownlow & 
(zouldsborongh, 7. Trin. 8 Jac. Dr. Huichiſon's Caſe, 12 Co. 103. Becaule if 
the King Preſent, and his Preſentee be received, the Pariſhioners muſt nor pay 
Tirhes to both, and to whom he ſhall pay is at his peril : But tho the Preſen- 
ration, Inſtitution, and Induction, be void, as to all theſe, and to others that 
have Intereſt, yet they are not void to an Uſurper : For a Man without Right, 
cannor Preſent unto any ſuch Benefice, as to a Church void ; neither can the 
Ordinary excuſe himſelf, if he receive the Clerk of an Uſurper, by pleading the 
Simony; for he is none of them that have Intereſt, ſaith Hobart, in his Argu- 
ment, in Winchcomb &. Pulleſton's Caſe, Hob. 168. | 

If a Simoniacal Contract be made by a Clerk, or other Perſon, altho the 
Patron doth after Preſent the Clerk gratit, yet the Perſon contracting doth for- 
feit the double Value of the Church, as I conceive : For the Words of the Sta- 
tute, 31 Eliz. are, That all and every Perſon, and Perſons, Bodies Poll⸗ 


tick, and Coꝛpozate, that from thencelozth ſhall give, oz take any ſuch Sow 
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of Money, Reward, Gift, oz Benefit, direcly oz indirectly; oz that ſhall 


take 02 make any ſuch Pꝛomiſe, Oꝛant, Bond, Covenant, oz other Allurance, &c. 
(hall fozfeit the double Clalue of one Pear's Pyofit, Parſon s Counſellor, fol. 50. 
And by the Opinion of Tarfeld, Chief Baron, in his Argument of Calvert G. 
Kitchyn's Caſe, if a Clerk ſeeketh for Money to obtain a Preſentation unto a 
void Church, altho' afterwards the Patron preſent him gratis ; yet this Simo- 
niacal Attempt hath diſabled him to take that Benefice, Hughes 18 16. & Parſon's 
Law, cap. 18. 135. 

If Judgment be given againſt the Simoniſt, and he, by the Aſſent of the Par- 
ties, being to continue a certain time in the Benefice, will nor (rhe time agreed 
upon being expired) remove, but commits Waſte upon rhe Houſe, or Glebe, 
(Coke) ſaid, If this Stay had been by Rule of Court, an Attachment ſhould 
have been granted againſt rhe Simoniſt for his Contempt. Bur when it is only 
by Aſſent of Parties, there is no ground for an Attachment; neither can a V7 
liica removenda be had in this Caſe, becauſe he is a Clergy-man ; but the Re- 
medy is by way of Indictment of forcible Entry, or by an Eje@ione firme ; 
for that one may be Indicted for a forcible Entry into a Church, is agreed, 
Hil. 14 . 15 Car. 2. the King v. Larking, & c. 1 Keble 438. 1 Siderfin 101. 
And to ſtop him in doing Waſte, a Prohibition may be had by the Patron, In- 
cumbent, or any other Perſon, becauſe that is the King's Writ ; and any one 
may pray a Prohibition for the King, and it is grantable, Ex debito Juſticie, 
— not Honorary, and in the Diſcretion of the Court, Serjant Moretons 
Caſe, 1 Siderfin 65. Hob. 247. But if ſuch Perſon be in Fact removed by a 
Vi laica removenda, (Which is to remove Omnem vim laicam) and the Sheriff hath 
not only thereby diſpoſſeſſed him, but (which is more than he is enabled to 
do by the Writ) put another into poſſeſſion, yet he ought not to be reſtored, 
neither hath he any Remedy, he being for ever diſabled by reaſon of the Simo- 
ny, King v. Zaker, 3 Bulſtrode, fol. 91, 92. 

Tho' the Preſentation, Inſtitution, and Induction, of a Perſon, chat by 
any ways or means comes into a Church, upon a Simoniacal Contract, are 
mecerly void; yet if the Clerk is not privy, or conſenting to the Corruption, 
he ſhall not be diſabled from taking the ſame Benefice, ar the Preſentment of 
the King, or of the Patron that firſt preſented him, after the King's Turn is 
ſerved, in Dr. Hutchiſon's Caſe, Mich. 8 Far. 12 Co. 101. Hil. 8 Fac. Kitchen 
v. Calvert, Lane 73, 103. Inſt. 3. cap. 71. And yet where the Father (the 
Church being void) dealt with the Patron, to permit another to Preſent his 
Son, and (as was alledged) without the Privity of the Son, it was adjudged, that 
the Son's Preſentation, Inſtitution, and Induction, were void, and that he was 
a Perſon for ever after diſabled to accept of that Benefice, Paſch. 17 Far. Booth 
v. Potter, 2 Cro. 533. 1 Inſt. 120, 4. But in this Caſe the Father did procure 
the King's Preſentee to be deprived for ſome Crimes, and ten Days before the 
Deprivation, procured a Grant of the next Avoidance to a Stranger, and ten 
Days after the Avoidance by Deprivation, - procured the Stranger to preſent his 


Son the ſecond time; upon which laſt Preſentment, & c. this Action was 


brought, and the Judgment by all the Court was, That his ſecond Preſenta- 
tion was void, and that he was uncapable of the Benefice for ever. Sir Simon 


Degge, in his Parſoz's Counſellor, takes the firſt Opinion to be more rational 
than the latter, by reaſon of the Penning of the Statute, the Words of which 
are, That the Perſon ſo cozruptly taking, procuring, ſteking, o2 accepting, 
ſhall, &c. from thencefozth be adjudged a diſabled Perſon in Law, to have o2 
enjoy, &c. And rho' the Incumbent in this Caſe rake and accept rhe Benefice 
upon the corrupt Contract, yet as to him it is not corruptly taken, Parſons 
Counſellor 52. Bur ] take the latter to be the better Opinion, elſe the Clerk by 
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ining the King's Title, when the Simony was detected, might caſily eſcape 
21 48 the Statute, and the Statute ſeems to Enable bim TL 
comes to a Benefice by any corrupt means. Therefore Quere. However, it 
is clear, that if che Preſentee be either Party, or privy to the Simoniacal Con 
tract, by reaſon of which he is preſented, he is for ever diſabled to hold that 
Benefice, for which the Contract was made, and doth forfeit che double Va- 
lue of one Year's Profit of every ſuch Benefice by the Statute ; and the Forfei- 
ture of the double Value of one Year's Profits of the Church, is not to be ac- 
counted according to the Valuation in the King's Books, in, the Firſt-Fruits 
Office, but according to the full and true yearly Value of the Benefice, 
as the ſame may be Rented, which ſhall be tried by Jury, Co. Inſt. 3. chap. 
71, 154. 

And the King, (to whom the Turn goeth) would preſent him before, 
or after he is Convicted of the Simony, with a Nox. Obſtante the Simony, yet. 
he cannot enjoy that Church, as being by che Statute utterly diſabled during 
his Life, Irin. 4. Car. Hall v. Blundell, Hetley 104. Yea, tho the true Patron 
never Prefented him, but only an Uſurper, Paſch. 13 Jac. King v. Cole & Sa- 
ker, 2 Cro, 385. And the ſame Cale, Roll's Rep. 235. And tho the King 
ſhould ſay, that the Simoniſt ſhould ſtill continue in his Benefice he had gOL- 
ten, and thereupon he ſhould not be removed till Death ; yer (by Coke, Chief 
Juſtice) the King ſhall have the next Preſentation, Mich. 13 Jac. King v. S4. 
ker, 3 Bulſtrode 88. And tho' the King grants a ſpecial Pardon to the Simo- 
niſt of his Crime; yet, as Hobart held, in Winchcomb & Pulleſtons Cale, Paſch. 
14 Jac. Hobart 167. the Church remaineth {till void to his Preſentation. The 
reaſon of the Opinion is, that the King cannot enable him, whom an Act of 
Parliament (as in this Caſe) hath dilabled, Saker's Caſe, 2 Cro. 386. Trin. 
10 Jac. Dr. Hutchiſon's Caſe, 12 Co. 101. 1 Iſt. 120.4, For the Law being 
abſolute and direct, cannot be diſpenſed withal, by any Grant, or Non Ol. 
ſtanie, as it may be when a thing is prohibited ſub modo, as upon a Penalty 
given to the King, or King and Informer, x Inſt. 120. 4. 3 Inſt. cap. 71. And 
there is ever obſerved a Difference betwixt him that is Simonigcus, and him 
that is Simeniace Promotus ; for Simoniacus is he who makes the Contract or 
Promile for a Benefice, or is conſenting and privy to it, and is diſabled to take 
the ſameʒand is therefore by the Canon Law, to be deprived of any Benefice that 
he had before: But Simoniuce Promotus, is he, on whoſe behalf a Simoniacat 
Contract, or Promiſe, is made by another, without his Privity or Conſent, 
and he ſhall only be deprived of that Benefice to which he is corruptly prefer- 
red, Paſch. x7 Jac. B. R. Lapthorn's Cale, Booth v. Potter, 2 Rolls Abr. Kite hin 
v. Calvert, Lane 103. Snow v. Philips, 1 Keble 781. 

So if a Man be preferred to a Benefice by Simony, and afterwards comes a 
general Pardon, which finds him in poſſeſſion; tho' ſuch Pardon, (Simony 
not being excepted) doth diſcharge the Puniſhment of Simony, both as to the 
Patron and Incumbent, ſo that the Forfeiture of the double Value of the Be- 
nefice is not recoverable upon either; yet that will not inure to the ſetling 
of him in that Benefice, which was never full by reaſon of the Simony, Trin. 
41 Eliz. Smith v. Sbelbourn, 3 Cro. 685. and in Owen. Neither will Simony 
be pardoned by the general Words of a Pardon (as all things that the King can 
or may pardon); but there ought to be ſpecial and particular Words to that 
purpoſe, 15 Car. 2. Com. Banc. Phillips's Caſe, 1 Siderfin 170. Mich. 16 Car.2. 
B. R. Snow, Leſſee of Crawley, v. Phillips, 1 Siderfin 221, 222. The ſame 
Caſe, 1 Keble 7go. it was reſolved in theſe Caſes, That altho' Simony ſhould 
be included within the Words of a General Pardon, yet that ſhould be only 
as to the Forfeitures, but not ſo as to enable the Perſon to hold his Benefice F 
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and Burton's Caſe, in 6 Co. 13. that ſeems to be to the contrary, was de- 
nied for Law, Trix. 27. Car. 2. C. B. the King, v. Iurvil, 2 Modern Rep. 5 2. 
And as to theſe pecuniary Forfeitures by the aforeſaid Statute, 31 Elia. Dne 
Moiety. of them thail be to our Sovereign Lob the King, &c. and the other 
Motety to him, oꝛ them, that wilt ſue fo2 the fame, by Acton of Debt, Bill, 
Plaint, o2 Jnfozmation, in any of her Maj eſty s Courts of Recoꝛd; iu which 
no Eſſoin, Pꝛotedion, Puvuedge, o: Mager of Law, ſhall be admitted oz 
allowed. | 

The Courts of Record to be here underſtood, are the Chancery, King's 


Bench, Common Pleas, and the Exchequer ; but not any inferiour Court of 
Record, Gregory's Caſe, 6 Co. 20. And the Priviledge and Protection herein 
mentioned, are to be taken for the common Protection and Priviledges of Of- 
ficers and Courts; bur are not to be extended by thoſe general Words, to the 
Priviledge or Protection of Parliament; as is oblcryed by Parſon's Counſellor, 67. 
And this Act doth not only extend to Benefices with Cure, but to Dignitics, 
Prebends, and all other Eccleſiaſtical Livings, 1 Inſtit. 120. a And there is 
a ſaving of the Eccleſiaſtical Juriſdiction, as to theſe Caſes, viz. That this A, 
02 any thing herein contained, ſhall not in any wiſe extend to take away, oz 
reſtrain any. Puniſhment, Pair, oz Penalty, limited, p2eſcribed, oz inflicted, 
by the Laws Eccleſiaſtical, fo2 any the Offences before in this ad mentioned, 
but that the ſame ſhall remain in fozce, and may be put in due Execution, as 
it might befoze the making of this ad; this Ac, oꝛ any thing therein contained 
to the contrary thereof in any wiſe notwithſtanding. And therefore the Ec- 
cleſiaſtical Court may proceed againſt a Simoniſt, Pro ſalute animæ, and upon 
Examination and Evidence deprive him for that Cauſe, Trin 41 Eliz. Smith v. 
Shelbourn, 3 Cro. 685. tho' he was not privy to the Contract, becauſe there be 
not any Acceſſaries in Simony ; and tho he was preſented by an Uſurper, and 
che true Patron did recover the Advow ſon and Preſentation, Mich. 42 & 43 
Eliz. Baker v. Rogers, Moor 914. Yea, and tho a General Pardon did fol- 
low the Simony, in which Simony is not excepted ; yet the Eccleſiaſtical 
Court may proceed to Sentence Declaratory, that the Simoniſt was an Intru- 
der, and that his Admiſſion, Inſtitution, &c. are utterly void, as if they had 
never been: For tho the Puniſhments of Simony are taken away by Pardon, 
yet the Church remaineth void, 41 Eliz. Smith's Caſe, Owen, 3 (ro. ubi ſupra. 
And when the Spiritual Court hath ſo Sentenced the Simony, the Temporal 
Court ought to give Credence thereto, and ought not to diſpute whether it be 
Error or not: For the Temporal Court cannot take Cognilance of their Pro- 


ceedings, whether they be lawful or not; which is the Reaſon, that in the 


Temporal Court, it ſufficerh, to plead a Sentence out of the Spiritual Court 
briefly, without ſhewing the manner thereof, and of their Proceedings. And 
tho it was ſaid, that in the Spiritual Court they ought not to have intermed- 
led to deveſt the Freehold, which is in the Incumbent after Induction. True 
indeed, they ſhould not alter the Frechold ; but they by proceeding, meddle 
only with the manner of obtaining the Preſentment, which by conſequence 
only deveſteth the Freehold from the Simoniſt, by the diſſolution of his Eſtate, 
when his Admiſſion and Inſtitution are voided, and therefore may proceed, 
Mich. 42 & 43 Eliz. Baker v. Rogers, 3 Cro. 789. Trin. 41 Eliz. Smith v. 
9hetbourn, 3 Cro. 686. Or rather, the Church being made void by Act of 
Parliament, he who pretends to be Incumbent thereof, hath no Frechold there- 
in, fo depriving of him cannot be ſaid to deveſt any Freehold from him. How. 
ever, it is beſt, that not any of the Articles to be examined upon, in this Caſe, 
be ſuch, as may expreſly draw the Right and 'Title of the Benefice into que- 
ſtion, leſt occaſion be taken from thence to bring a Prohibition, Hil. 11 Fac. 
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Sir William Bowyer v. High- Commiſſion Court, 2 Bulſtrode 182. And Warburton 
chen ſaid, That if one be preſented by Simony, and he who is preſented is 
Party, or Privy to the Simony, he ſhall be deprived, and alſo diſabled to take 
any other Benefice ; bur if he be preſented by Simony between two Strangers, 
whereto he is not privy, he is deprivable by reaſon of the Corruption, bur nor 
diſabled to take any other ; for 1o (ſaid he) is the Rule of the Civil Law, 
Mich. 42 & 43 Eliz. Baker v. Rogers, 3 Cro. 789. 
As by Corruption preceding a Preſentment, a Church may remain void in 
Law, ſo by reaſon of the Preſentment it ſelf ; for in all Cates where a void 
Preſentment is made to a void Church, by one that hath no Right, tho Inſti- 
tution, and Induction follow thereupon; or where Collation (which is in effect 
Preſentation and Inſtitution) is made by the Biſhop to the Church of another, 
before he hath Title by Lapſe to Collate, the Church doth remain void at all 
times after the ſix Months, to the Preſentation of the very Patron. For In- 
ſtance : If a Clerk (a Church of the Patronage of a common Perſon being void, 
and not lapſed to the King) doth obtain a Preſentation from the King, which 
declareth, that the Title doch belong to him, Natione lapſus, ſuch Preſentation 
is void, becauſe it ſuppoſeth a Right in the King, when there was none, and 
was obtained by Miſiaformazion, whereby the King was deceived, who in- 
tended no Uſurpation or Wrong; and therefore the King, in ſuch Caſe, can be 
no Uſurper, but the Inſtitution made by reaſon of ſuch void Preſentment, ſhall 
be but as a Collation of the Biſhop's, which makes no binding Plenarty againſt 
the true Patron; ſo that he may not only bring his Quare Impedit, when he will, 
bur alſo preſent his Clerk ſeven Years after; and if the Biſhop doth receive 
his Clerk, the other is out 3pſo facto; yet till then, he is to all others a full In- 
cumbent, and not in the nature of a Curate only, and may ſue for Tithes, 
and is capable of a Confirmation from the King, (but Are as to that) as the 
Book is, 1x H. 4.c. 7. And therefore the Chief Juſtice was of Opinion, That 
if the Patron brought a Quare Impedit in this Cafe, the Incumbent muſt be na- 
med, or elſe he could not be removed; and alſo, that ſuch a Plenarty did barr 
the Lapſe of the Metropolitan, and the King, Hil. 17 Jac. Gawd) v. Biſhop of 
Canterbury, G. Hobart 302. 

Tho” Inſtitution and Induction do follow upon a good Preſentment, yet 
the Church may remain void in Law, by reaſon that ſomething required to be 
done by the Preſentee, before Admiſſion, was not performed. And therefore 
if a Preſentee be admitted to a Benefice with Cure, unleſs he hath firſt ſubſcri- 
bed the Articles of Religion, agreed upon in the Year 1542, in the preſence 
of the Ordinary, his Admiſſion, Inſtitution, and Induction, are meerly void 
in Law, as if they never were, Stat. 13 Eliz. 12. Bur becaule the Preſenta- 
tion is not alſo made void, it ſeems by the Reaſon and Authority of ſome 
Books, that Lapſe doth not run till after Notice given by the Ordinary of ſuch 
Non-ſubſcription, as Trin. 17 Car. C. B. the Biſhop of Hereford & Okely's Cale, 
March 119. Parſon' Law, cap. 18. Parſon's Counſellor 76. 1 And. 62. 
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Church woid by taking Orders, Admiſſion, Inſtitution, &c. Simonia- 
" cally; or for not Subſcribing the Articles, &c. And of De- 


privation. 


T hath been ſhewedin ſeveral Inſtances in the former Chapter, that notwith- 
ſtanding Preſentation, Admiſſion, Inſtitution, and Induction had, a Church, 

by the Act of the Law, may remain void; and there are yer ſeveral other 
Cates, whereby a Church, by the Act of the Law, may become void: Foz it 
is enacted, That if any Perlon, fo2 any Sum of Monep, Reward, Gift, 
Pꝛoſit, o2 Commodity whatſoever, direaly, oz tndirealy (other than fo2 uſual 
and lawful Fees) 3 02 fo2, 02 by reaſon of any Pꝛomiſe, Agreement, Gzant, 
Covenant, Bond, oz other Allurance, of, oz fo2 any Sum of Monep, Re- 
ward, Gift, Pꝛofit, oz Benefit whatſoever, directly, oz indirectly, Admtt, 
Inſtitute, Inſtall, JnduR, Inveſt, o2 Place any Perſon in, oz to any Bene- 
fice, with Cure of Souls, Dignity, Pꝛebend, oz other Living Eccleſiaſtical, 
that then every Perlon ſo offending, ſhall fozfeit and loſe the double Qalue of 
one Year's Pꝛofit of every ſuch Benefice, Dignity, Pzebend, and Living Ec⸗ 
cleſiaſtical. And that thereupon, immediately from, and after the Inveſting, 
Inſtallation, oz Jnducion thereof had, the lame Benefice, Dignitp, Pꝛebend, 
and Living Eccleſiaſtical, ſhall be eftſoons meerly void; and that the Patron, 
o: Perſon, to whom the Advowlon, Gift, Pzeſentation, oz Collation, ſhall 
by Law appertain, (hall, and may, by Uirtue of this Act, Pꝛeſent, oz Collate 
unto, Give and Oiſpoſe of the fame Benefice, Oignity, Pꝛebend, oz Living 
Eccleſiaſtical, in ſuch ſozt, to all Intents and Purpoſes, as if the Party ſo 
Admitted, Inſtituted, Inſtalled, Inveſted, Jnducted, oz Placed, had ben, oz 
were, naturally dead, Stat. 31 Ez. c. 6. And ik a Clerk, direalp, oz indt- 
rectly, entring into the Mintſtrp, oz receive Dzvers fimoniacaliy, doth at any 
time within ſeven Pears after, Accept, and Take, any Benefice, Living, oz 
P2omotion Eccleſiaſtical, immediately from and after the Jnducion, Jnveſt- 
ing, oz Inſtallation thereof, oz thereunto had, the lame Benefice, Living, and 
Pꝛomotion Eccleſiaſtical, ſhall be eftfoons meerly void, and the Perſon to 
whom the Right of Pꝛeſenting doth appertain, may Peſent, oz Collate to, 
92 Beſtow the fame, as ik the Perſon Induged, oz Inſtalled, were naturally 
dead, Stat. 31 Eliz. c. 6. But Note, That the Living is not void in either 
Caſe, but from, and after the Inveſting, Inſtallation, or Induction, and there- 
fore, until after Induction, the Patron hath no advantage: And tho after the 
Clerk is Inducted, or Inſtalled, in the aforeſaid Caſes, rhe Patron may Pre- 
ſent; * if he doth not, no Title to Confer, or Preſent, by Lapſe, doth ac- 
crue, but after fix Months next after Notice given of ſuch Avoidance by the 
Ordinary, to the Patron, Stat. 31 Eliz. c. 6. and in Winchcomb and Pullejtor's 
Cale, 14 Jac, Hobart 167. So if any Perſon, oz Perſons, be to be admit- 
ted to any Oeanty, Canonry, oz Pꝛebend of any Cathedzal, oz Collegiate 
Church, oz to any Maſterſhip, Peadſhip, Fellowſhip, of, oz in any College, 
Pall, Pouſe of Learning, oꝛ Hoſpital ; oz to any Pꝛokeſlop s Place, Reaver's 
Place, in either of the Univerſities, and in any College elſewhere, oz to any 
Parſonage, Uicarage, Eccleſiaſtical Dignity, oz Promotion, Curates Place, 
Lecture, and School, publick, oz pzivate, and do not at, oz befoze his, oz 
their reſpective Admiſſion to be Incumbent, oz have Poſſeſſion thereof, (ubſcribe 
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the Declaration, oz Acknowledgment following, ſuch his reſpective Deanrp, 


&c. (hall be void, as if ſuch Perſon, ſo failing, were naturally dead. See the 
Declaration to be ſubſcribed at Chap. 15. 


If the Admiſſion be to a Maſterſhip, Headſhip, Fellowſhip in any College, Hall, 
or Houle of Learning, or to a Profeſſor's, or Reader's Place, in any of the 
Univerſities, the Subſcription is to be made before the Vice-Chancellor of the 
reſpective Univerſities for the time being, or his Deputy. And if the Admif- 
ſion be to any of the aforeſaid Preferments, the Subſcription is to be made be- 
fore the reſpective Arch-Biſhops, Biſhops, or Ordinary of the Dioceſs. And 
every ſuch Perſon, Vicar, Curate, and Lecturer, (after ſuch Subſcription made) 
is to procure a Certificate under the Hand and Seal of the reſpective Arch Bi- 
ſhop, Biſhop, or Ordinary of the Dioceſs (who are bound upon Demand to 
make and deliver the ſame) and publickly and openly to read the fame, to- 
gether with the Declaration, or Acknowledgment before-mentioned, upon 
{ome Lord's Day, within three Months then next following, in his Pariſh- 
Church, where he is to Officiate, in the Preſence of the Congregation there 
aſſembled, in the time of Divine Service : And every Perſon failing therein, 
doth loſe ſuch Parſonage, Vicarage, or Benefice, Curate's Place, or Lecturers 
Place, reſpectively, and is utterly diſabled, and ipſo facto deprived of the ſame, 
and ſuch Parſonage, Vicarage, or Benefice, Curate's Place, or Lecturer's Place, 
doth become void, as if he was naturally dead. 


Alſo every Perſon that ſhall hereafter be P2eſented, oꝛ Collated, oꝛ put into 
any Eccleſiaſtical Beneſice, oꝛ Pꝛomotion, within this Realm of England, Domi- 
nion of Wales, and Town of Berwick upon Tweed, ſhall in the Church, Chapel, 
02 Place of Publick Woxhip, belonging to his ſaid Beneficez o2 Pꝛomotion, 
within two Months next after he ſhall be in the actual Poſſeſſion of the laid 
Eccleſiaſtical Benefice, oꝛ Pꝛomotion, upon ſome Lozd's Oay, openly, pub: 
lickly, and ſolemnly,read the Mozning and Evening Pꝛapers, appointed to be 
read by, and accoding tothe Book of Common-]2aver, at the Times thereby 
appointed; and after ſuch Reading thereof, ſhall openlp, and publickly, befo2e 
the Congregation there aſſembled, declare His unkeigned Allent, and Conſent, 
to the (ſe of all Things therein contained, and pꝛelcribed, accozding to the 
Fozm appointed: And that all, and every ſuch Perſon, who ſhall (without 
ſome lawful Impediment, to be allowed and appzoved by the D2dinary of 
the Place) neglec, oz refuſe to do the ſame, within the time afozeſaid 3 oz (in 
caſe of ſuch Jmpediment) within one Month after ſuch Impediment removed, 
ſhall ipſo facto, be depꝛived of his ſaid Eccleſiaſtical Benefices, and Pꝛomo⸗ 
tions ; and that from thencekozth, it ſhall, and maybe lawful, to, and fo? all 
Patrons andDonozs, of all and ſingular the ſatd Eccleſiaſtical Benetices and 
122omottons, oz any of them, (accozdfug to their reſpective Kights and Ti- 
tles) to Pꝛeſent o2 Collate to the lame, as tho the Perſon, o2 Perſons, ſo of: 
lending, oz neglecting, were dead. But no Title to Confer, 02 P2eſent by 
Lapſe, ſhall accrue by any Avoidance, oz Depaivation, ipſo facto, by Uirtue 
of this Statute, but after ſix Months after Notice of ſuch Avoidance, o2 De 
p2ivation, given by the Owinary to the Patron, oz ſuch Sentence of Depzi⸗ 
vation openly and publickly read, in the Pariſh-Church of the Benefice, Pat⸗ 
lonage, Uicarage, becoming void, oz whereof the Incumbent ſhall be de⸗ 
pꝛived by Utrtue of this Ax. This Ac, oz any thing therein contained, ſhall 
not be pꝛejudicial, 02 hurtful, unto the King's Pꝛokeſſo; of the Law within 
the CIniverſity of Oxford, fo2, o2 concerning the Pꝛebend of Shipron, within 
the Cathedzal Church of Sarum, united and annered unto the Place of the 


ſame King's Pꝛoleſſoꝛ fo? the time being, by the late King James of Blelled 
Demo, Stat. 14 Car. 2. c. 4. 


Like- 


* 


—— 
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Likewiſe every Perſon that is admitted to any Benefice with Cure, except 
that within two Months after his Induction, he doth publickly read the Thirty 
Nine Articles, agreed upon in the Year 1562, in the ſame Church, whereof 
he ſhall have Cure, in the time of Common-Prayer, with Declaration 
of his unfeigned Aſſent thereto, he ſhall be upon every ſuch Default, ipſo faclo, 
immediately deprived, Stat. 13 Eliz. c.12. The Declaration of unfeigned Aſſent 
aforcſaid, muſt be abſolute, without Condition; and therefore a Clerk havin 
read the Articles, and ſaid, I give my Conſent unto them, ſo far forth as they agree 
with the Word of God; the Eccleſiaſtical Court was ſuffered to proceed to à 
Deprivation of him, tho he ſued to ſtop Proceedings there, by a Prohibi- 
tion from the Temporal Court, Mich. 33 & 34 Eliz. Smith v. Clarke, 
Cro. 252. 
_ If he Articles be not read as aforeſaid, (tho the Ordinary may deprive for 
that Cauſe, by Judicial Proceedings, yet) the Church, upon ſuch neglect, is 
abſolutely void, at the end of two Months, as to the Perſon Inducted into it; 
nor will a General Pardon extend to a Reſtauration of him; for that ſuch Par- 
dons are generally to be extended only to Offences and Contempts, for which 
a Perſon may be puniſhed by Indictment, but in this Caſe the Puniſhment is to 
loſe his Living, Trin. 4x Eliz. Baker v. Bret &. Robinſon, 3 Cro. 690. Trin. 
44 Eliz. Green's Caſe, 6 Co. 29. However, tho' it be void as to the Incum- 
bent by his neglect, ſo that the Patron may preſent again; yet not fo, as that 
he mult of neceſſity to avoid a Lapſe : For it is enacted, That no Title ta 
Confer, oz Pyzeſent, by Lapſe, ſhall accrue upon any Depzivation, ipſo fa- 
Cto ; but after ſix Months after Notice of ſuch Depzivation given by the ©2- 
dinary to the Patron, Stat. 13 Eliz. c. 12. Trin. 17 Car. the Biſhop of Hereford 
& Okely, March, Caſe 196. Hil. 22 & 23 Car, 2. Shute v. Higden, Vaughan 129. 
2 Jones 18. And tho the Patron hath a perſonal and manifeſt knowledge, that 
his Clerk hath not read the Articles, according to the Statute, as if he by Suit 
hath obtained a Declaratory Sentence of the Avoidance for that Cauſe, yet he 
ſhall not be bound thereby to Preſent to avoid a Lapſe, bur may ſafely expect 
the Ordinary's Intimation, nor doth the Intimation of another ſatisfie the Law, 


Paſch. 22 Eliz. Dyer f. 369. Trin. 44 Eliz. Green's Caſe, 6 Co. 29 b. In like 


manner, if any Sum of Yoney, being once due by any Jncumbent, of any 
Dignity, Benefice, 02 Spiritual Pꝛomotion, charged with the Payment of 
Tenths to the King, and reaſonably demanded andrequired, (any time after 
the Feaſt of the Nativity of our Lopd, at their Dignities, Hoſpitals, Colleges, 
Churches, Chanteries, 02Houfes, by the Arch-Biſhop, oꝛ Biſhop, oz ſuch as 
ſhall be charged with the Collection of any part of the ſaid Penſion, o2 by any 
other their Miniſters, Servants, o2 Officers, to pay ſuch Poꝛtion of the ſain 
Penſion, and yearly Rent, as they ſhall be taxed and aſſeſſed) be not truly 

contented and paid, unto ſuch Arch-Biſhop , 02 Biſhop, oz their Miniſters 
and Dfficers, and to ſuch other Perſon, oz Perſons, o2 their Mint- 
ſters, 02 Servants, as ſhall have the Charge of Collection thereof, every Pear 
yearly, at the time of ſuch Requeſt and Demand thereof ; oz elſe within Fozty 
Days next, after everyſuch Requeſt, at the furtheſt : Then every Incum⸗ 
bent making ſuch Default of Payments, after ſuch Default certified thereof, 
into the King's Exchequer, in Triting, under the Seals of any Arch-Bilhop, 
Biſhop, oꝛ of ſuch as be limited and charged to the Collection of the Penſion, 
by the Act of 26 H. 8. c.3- ſhail be adjudged, ipſo facto, depꝛived of that only 


Dignity, Benefice, oz other Eccleſiaſtical 4zomotion, by what Name foever 


it be called, whereof ſuch Certificate ſhall be made, ſo that ſuch Dignity, Be⸗ 
nefice, 02 other Eccleſiaſtical Pzomotion, whereof any Incumbent mating 
luch Default of Payment, ſhall be W cad DOepzived, Was is afoze (aid; _ 
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be clearly void, and deſtitute of an Jncumbent in Law, to all Intents and 
Purpoſes, as if ſuch Jncumbent, making ſuch Dekault of Payment, were dead 
mde&d, Stat. 26 H. 8. c. 3. with Stat. 2 & 3 E. 6. c. 20. 

When a Biſhop doth certiſie as aforeſaid, any Perſon's Refuſal, or Neglect, 
to pay his Tenths, his Certificate is not peremptory ; becauſe the Biſhop doth 
it only as an Officer, and not as a judge, as in the Caſe of Baſtardy: And 
therefore the Party concerned in ſuch Certificate, may be admitted to his Tra- 
verſe of it, and the Default in not paying, ſhall be tried by Jury; and tho the 
Biſhop hath certified the Refuſal to be after Demand duly made, yet if the con- 
trary be found by Verdict, the Judges are to rely upon the Verdict, and not the 
Certificate. That the Certificate may be good, there ought to be an expreſs De- 
mand to pay the Tenths; and the Officer of every Biſhop that doth demand them, 
ought to be Authorized to receive them; wherefore a Demand made by an Ap- 
paritor is not good, and the Officer cannot appoint them to be paid to another 
Perſon as his Beputy, or at any other Place than where the Incumbent is to pay 
them, viz. his own Houſe, or Church; or if a Member of a Cathedral, at his Stall 
in the Quire, (for upon Non- payment, the Place of Demand mult be certified) 
and that they were demanded in che Name, and by the Authority of the Biſhop, 
Mich 29 & 30 El. the Queen v. Blancher, 3 Cro. 80. the fame Caſe, Moor 915. 
Mich. 39 & 40 Eliz. Reyner v. Parker, Moor 541. Paſch. 22. Eliz. Savile, 
Caſe 2. And if the Tentlis, after that they are demanded, and before the Time 
limited by the Statute be expired, be paid by oy Incumbent into the Receipt 
of the Exchequer, and the Biſhop of the Dioceſs doth after certifie, that the In- 
cumbent hath not paid his Tenths, this Certificate is not of any force, Paſch, 
22 Eliz. the Biſhop of Coventry and Litchfield v. Beacon, Saile, Cale 63. When 
any Avoidance is upon Certificate of Refuſal, or Non-payment of Tenths, the 
Ordinary is not bound to give Notice to the Patron of ſuch Avoidance, but 
the Patron muſt take Notice, and preſent at his peril, within fix Months after 
ſuch Certificate duly made, Paſch. 7 Elix. Dyer, fol. 237. And ſo it is in all 
Caſes, where an Avoidance is made (as here) by Act of Parliament, unleſs 
be ſpecially provided thereby, that Lapſe ſhall not run but from the Time of 

otice. 

The laſt Means by which a Church doth become void, by the Act of the 
Law, is, by the Deprivation of the Incumbent thereof, by Sentence in the 
Eccleſiaſtical Court, grounded upon ſome Act, or Defect, there duly proved 
againſt ſuch Party deprived. In all Caſes before- mentioned, where a Church doth 
either remain, or become abſolutely void, by the Act of the Law, as to the Pari- 
ſhioners, Oc. as well as the Patron, yet if the Perſon Inſtituted and Inducted 
thereinto, doth continue therein afterwards as Incumbent, the Ordinary may 
examine the Matter, and declare the Church void, by Sentence in the Eccle- 
ſiaſtical Court. And in Caſes where the Church is void by the Act of the 
Law, notwithſtanding Inſtitution and Induction had, and Lapſe doth not run, 
but from the Time of Notice from the Ordinary, the Ordinary ought to pro- 
ceed to a Judicial Enquiry, and to declare the Church void by Sentence, be- 
fore he may give Notice of ſuch Avoidance. But by this Act of his, the Church 
is not properly void by the Deprivation, bur only thereby declared to be void- 
ed by the Law, before ſuch Sentence came. And therefore, a Church, pro- 
perly ſpeaking, is void by Deprivation, when it was only voidable before the 
Sentence, by reaſon of ſome Defe& or Crime, and by the Sentence is made 
actually void. For Inſtance : If a meer Lay-man, or a Deacon, not being 
Three and twenty Years of Age, be admitted to a Benefice with Cure, their 
Admiſſion, Inſtitution, and Induction, (as before is ſhewed) are meerly void 
in Law without Deprivation, Or if the Deacon admitted to a Benefice, be 

| not 
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not admitted to adminiſter the Sacraments within.a Year after his Induction, 
if he be not Admitted before; that is, Ordained Prieſt, Stat. 13 Eliz. c.12. But 
if a Lay-man be only admitted to a Sine Cure; or if a Deacon being Three and 
twenty Years of Age, be Admitted to any Benefice, whether with, or without 
Cure, their reſpective Benefices ſeem to be only voidable by Sentence of De- 
privation, in the Court Chriſtian. And the reaſon of the Difference is, becauſe 
in the firſt Caſe, the Statute of El. 13. c. 1 2. doth not only prohibit the Admiſ- 
ſion of ſuch to Benefices with Cure, but alſo, declares the Admiſſions, Inſtitu- 
tions, and Inductions of them, to be mcerly void. But in the latter Caſe, rhe 
Statute of 14 Car. 2. c. 4. doth only make ſuch Perſons uncapable of being 
Admitted to Benefices, upon pain to forfeit for every Offence, the Sum of One 
hundred Pounds, but doth not make their Admiſſion void: And ( as hath 
been ſhewed) a Lay-man might have been Admitted to, and enjoy a Sine Cure, 
and a Deacon might have been Admitted to any Benefice ; yea, and tho' a 
Lay-man, who, by Law, was ever uncapable of holding a Benefice with Cure, 
had been Admitted to ſuch Benefice, yer this, at the Canon and Common 
Law, had not been. a meer Nullity, before the Stat. 13 El. c. 12. But the 
Church was full of ſuch a Lay-man to all Intents, notwithſtanding his Uncapa- 
city, until ſuch time as it was voided by Sentence of Deprivation, Mich. 1 2 
& 13 Eliz. Dyer 292. and by Anderſon, in Benefield & Pickering's Caſe, Hil. 
36 Eliz. B. R. Popham37. However Quære, Whether when an Act of Par- 
liament doth make any Perſons uncapable of being Admitted to Eccleſiaſtical 
Benefices, under a Penalty, it doth not alter the Caſe, ſo as only by declaring 
them uncapable, all Admiſſions, &c. of them, arc void without Deprivation ? 
But ſuppoſing that the Admiſſions, and Inſtitutions, of ſuch Perſons, in the 
Caſes put, are good, yet the Ordinary may void them by Sentence Declara- 
tory in the Eccleſiaſtical Court, elſe ſuch diſabled Incumbents would hold their 
Benefices without Remedy, and a Perſon made uncapable of being Admitted 
to a Benefice by Act of Parliament, ſhould become capable of enjoying ir by 
Inſtitution and Induction, by the ſole Favour of the Biſhop, and his Arch- 
Deacon. The like Law ſeems to be, in caſe any Perſon hath peremptorily, 
and obſtinately, refuſed, to take the Oath of the King's Supremacy, (being 
duly offered before his Admiſſion to any Dignity, Eccleſiaſtical Promotion, 
Office, or Miniſtry), and thould notwithſtanding be Admitted; for ſuch Per- 
{on fo refuſing, is preſently to be adjudged a diſabled Perſon in Law, to re- 
ceive, take, or have the ſame Promotion Spiritual or Eccleſiaſtical, Stat. 1 El.. 1. 
So if a Perſon utterly illiterate, be duly Preſented, Inſtituted, and Induced, 
he is an Incumbent de Fa@o ; becauſe he hath all Cercmonies to make him 
ſuch; yer his Inability is examinable, and his Church, for that cauſe, voidable 
by Deprivation, as Hobart holds, in the Caſe of Colt & Glover v. Biſhop of 
' Litchfield, Hol art 149. Alſo any Incumbent may loſe his Church by Depri- 
vation, by realon-of ſome Crimes; and for ſome Crimes, he is ipſo facto, de- 
privable; for others, not till after Admonition firſt given, If a Clerk be 
Convicted of Homicide, he is ipſo faFo, to be deprived of all his Eccleſiaſtical 
Benefices, by the Eccleſiaſtical Law : But if chere be a Fame only, that a 
Clerk is guilty of the ſaid Crime, or if the Fact be notorious, yer the Eccle- 
ſiaſtical Judge may not originally examine this Crime, to make a Man crimi- 
nous; for neither Felony, nor any other Capital Crime, is Examinable in the 
Eccleſiaſtical Court, Hans Caſe, Kelloway 181, no, not for Purpoſes that are 
determinable there, as is this Cauſe of Deprivation : But the Eccleſiaſtical 
Judge mult expect, till ſuch time as the Criminal hath been Convicted in the 
Temporal Court, and hath had his Clergy there: And then may he be Con- 
vented and Libelled againſt. But there the Libel ought not to tay, that he is 
| & he a 
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an Homicide, or guilty of Man-flaughter ; for elſe a Prohibition lieth : But 
only that he was Convicted of Homicide, and fo the Sentence of Deprivation 
ought to be grounded only upon the Conviction in the Temporal Court, with- 
out any further Examination of the Matter, by which the Verdict there given 
is not to be Impeached, but Affirmed; and tho the Perſon Convicted doth de- 
ſire, that he may be admitted to his Defence in the Spiritual Court, to prove 
his Innocency againſt the Verdict, yet that may not be allowed him, becauſe 
this would be to Impeach in a Court improper, a- Sentence given in a proper 
Court, Hobart 288. Searl's Cale, and Irin. 15 Fac. the fame Cale, 2 Cro 430. 
In the time of Queen Elizabeth, an Act was made, That every Perſon, and 
Perſons, which thall be admitted, oz allowed, to have the Benefit, oz Pꝛi⸗ 
viledge, of his, oz their Clergy, ſhall not thereupon be delivered to the Ozdi⸗ 
nary, as hath bien accuſtomed 3 but after ſuch Clergy allowed, and Burning 
in the Hand, accozding to the Statute in that behalf pꝛovided, ſhall fozthwith 
be enlarged and delivered out of Poiſon, by the Juſtices bekoze whom ſuch 
Clergy ſhall be gzanted, that Cauſe notwithſtanding, Stat. 18 Eliz. c. 7. Before 
this Statute the Law was, That if any Clerk had prayed his Clergy, and was 
delivered to the Ordinary, he was Re-examined by twelve Spiritual Perſons, 
7et only de Credulitate; and if he was acquitted, he ought nor to be deprived; 
but now being diſabled ro make his Purgation, he unavoidably falls under the 
Cenſure; nor doth his being ſer at large, and exempted from Purgation by the 
Statute, diſaffirm the Judgment in the King's Court, which is the only ground 
of the {aid Deprivation ; becaule the Purgation before being only de Creaulitate, 
did not diſaffirm it, tho thereby he was acquitted, Trin. 15 Jac. Searl's Caſe, 


2 Cre. 430. Many other Cauſes of Deprivation in the Eccleſiaſtical Court 


there be, which are allowed of by our Common and Statute Law: But 
what they are, ſhall be declared (as they may more firly) in another place. 

If a Church be only voidable by Deprivation, and the Eccleſiaſtical Judge 
hath actually pronounced a Sentence of Deprivation againſt the Incumbent, 
yet if the Perſon deprived doth make his Appeal, the Church is not actually 
void, ſo long as the Appeal dependeth; and if the Sentence of Deprivation 
upon the Appeal be declared void, the Clerk is perfect Incumbent, as be- 
fore, without any new Inſtitution, Fitzherb. Abr. 2 Ri. 2. Quare Impedit 143. 
27 H.7. Gard. 118. Trin. 7 Eliz. Dyer, f. 240. ſee Mich. 33 & 34 Elz. 
Gaytoz's Cale, Owen Packman's Cale, 6 Co. 18. If the Appeal be to the 
King in Chancery, and the Deprivation be affirmed by the King's Delegates ; 
or if the Deprivation be immediately made by the Lord Chancellor, or Keeper, 
for that the Incumbent is viſitable immediately by the King, I conceive, that 
no Appcal lies, and that the only Remedy that the Perſon deprived hath, is to 
get a Commiſſion of Review, which is only grantable of Grace by the King, 
and not of Right, nor is there any Remedy ar Common Law, if the Caule of 
the Deprivation was Eccleſiaſtical ; for there the Sentence is binding, and nor 
thereby examinable : And therefore, if a Perſon be deprived by the Authority 
atorclaid, and another be Inſtituted to his Benefice, the new Incumbent's Title 
ſtands good, till it be reverſed upon the Commiſſion of Review: For this was 
ſaid, in the Cale of a Clerk deprived by the Higli-Commiſſioners, Trin. 4 Jac. 
Bird v. Smith Moor 781. 

If a Perſon be deprivable by Canon Law for ſome Offences, yet the King 
hath Power to pardon the Offence,and his Pardon is ſufficient to prevent a De- 
privation, before the Crime doth Tranſtre in rem Judicatam, 2 Car. Boſton's 
Caſe, Latch 22. and is good againſt all Suits, Pro Salute Anime , or 
Reſormatione Morum, and againſt all Suits, Ex Officio, whatever in the 
Eccleſiaſtical Court, Hall's Caſe, 5 Co. 5 1. ſaving, that rhe King cannot pardon, 


Or 
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or diſpence with a Diſability made by Act of Parliament : And therefore, if a 
Deacon of the Age of Three and twenty Years, be Inſtituted and Inducted 
into a Benefice with Cure, tho' he is Incumbent in Fact, till Deprivation 
comes, yet no Diſpenſation, or Pardon, from the King, can make him In- 
cumbent thereof de ure, ſo as he ſhall not be ſubject to Deprivation : And 
that not only becauſe a Perſon is diſabled by Act of Parliament, but alſo when 
he is unable to ſerve the Cure, or unqualified for it, the King cannot diſpence 
with him to hold the ſame, and therefore not with a meer Lay-man, or with 
a Perſon utterly illiterate; becauſe it is Malum in ſe, as Hobart faith, 
in Colt and Glover's Caſe v. Biſhop of Litchfield, Mich. 10 Fac. Hobart 
149. 

.* the King's Particular Pardon, ſo a General Pardon, doth ſecure à Clerk 
deprivable againſt Deprivation; and if a Crime be committed before the Par- 
don comes, and the Sentence of Deprivation be given after, che Sentence is 
void, Hil. 9 Jac. Mortimer v. Freeman, Brownlow & Gouldsb. & Latch 22. So if 
a Miniſter be deprived in time of Parliament for an Offence, and the Offence 
be afterwards pardoned by an Act of the ſame Parliament, the Deprivation is 
void, and the Party need not ſuc to have it reverſed by Sentence, becauſe the 
Pardon relatcth to the firſt Day of the Seſſion of Parliament, in which it was 
made, Trin. 27 Eliz. Fox's Caſe, 3 Cro. 41. Paſch. 2 Car. Boſton's Cale, Latch 


22. And in the Caſe of one Burton, the Law is laid to be aken to be, Thar 


if a Pardon by Parliament doth extend to the Pardoning of rhe Crime, it doth 
alſo extend to the annulling of the Sentence given thereupon, tho as well the 
Sentence, as the Crime, had a being before the Pardon, which takes its Date 
from the firſt Day of the Seſſion of that Parliament in which it is made, in the 
Interpretation of Law: And therefore, if a Crime be committed this Vear by 
a Clerk, and he be for the ſame deprived by Sentence in the next, and in the 
next Vear aſter the Sentence, a Parliament is called, and then an Act made, 
which pardons all Crimes committed before the firſt Day of that Parliament, 
the Crime for which the Clerk was deprived before the Pardon, or the Parlia- 
ment that made it was in being, being pardoned by ſuch Pardon, the deprived 
Clerk is Incumbent of his Church again, as before, by Judgment in Law, and 
is not driven to have the Sentence of Deprivation reverſed in the Eccleſiaſtical 
Court; no, not tho another was in the mean time become Incumbent of his 
Church: as the Caſe is, Hil, 29 Eliz. Burton's Caſe, 6 Co. 13. fee Davis's 
Caſe, Trin. 2 Car. Latch 141. But it ſeems a ſtrange and hard Conſtruction, 
that a Pardon extending to diſcharge Crimes committed at any time before the 
Pardon, ſhould be conſtrued to take in ſuch Crimes, for which Sentences of 
Deprivation were given, it may be ſome Years before; and to the ſetling of 
ſuch Criminals in their Benefices again, to the outing of honeſt Men, that 
came legally to the ſame ; and which, it may be, left other Livings, to take 
thoſe voided juſtly by Deprivation , or at leaſt loſt Opportunities thereby 
of being otherwiſe provided for. And this Caſe of Burton, mentioned by my 
Lord Coke, hath been ſeveral times denied for Law, as it is ſaid by Juſtice 
Mindlam, Mich. 15 Car. 2. in the Caſe of the King v. Wainwright & Feofferies, 
I Siderſin 164. beſides Coke refers us to find this Burton's Cale in Dyer, but no 
ſuch Calc is to be found in the Printed Dyer; but as I have heard, the Cale is 
in ſome Manuſcript Reports of Dyer, but not as Coke gives it, but is the very 
ſame Caſe, in effect, with Fox's Cale, in 3 Cro. 41. mentioned before (that 
is) Hurton was Sentenced for Adultery, during a Seſſions of Parliament; and 
afterwards, in the fame Seſſions, there paſſed a General Pardon, which rela- 
ted to the firſt Day of that Seſſions, ſo over-reached the Sentence of Depriva- 
tion, and by conſequence made it void. | 


IT 
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In Windſor's Caſe, Paſch. 41 Eliz. 5. Co. 102. and in 3 Cro. 686. and in 
Moor 558. Paſch. 40 Eliz. Loveden v. Windſor, tis ſaid, that one Parry was 
deprived in the time of Queen Mary, becauſe married, and a Fayourer of the 
Religion in the time of E. 6. and that another thereupon was Inſtituted and 
Inducted into his Benefice, who therein continued until the firſt of Elzaberh, 
when by the High- Commiſſioners, the ſecond Incumbent was deprived, and 
the firſt Sentence againſt Parry was repealed, and he reſtored to enjoy by force 
of his firſt Preſentation, Inſtitution, and Induction, the Benefice he loſt ; and 
the Reaſon upon which the Cale is reſolved, ſeems to be, that che Sentence of 
Deprivation being declared void, and Parry thereby ;reſlored to his firſt Li- 
ving, by relation he was in upon his firſt Inſtitution and Induction, ſo the 
Church, cannot be ſaid ever to have been void; or as I conceive, upon this 
ground, that when a real Cauſe of Deprivation by Law, ccaſeth to be a Cauſe 
thereof, a Sentence of Deprivation that was well given, when the Cauſe of De- 
privation was warrantable in Law, and the Effects thereof, (as the Inſtitution 
and Induction of another, into the Benefice of the Deprived) at ſuch time when 
the Law ſhall make the Offence, upon which the Deprivation was grounded, to 
ceaſe to be an Offence, ſhall be ſaid void, or at leaſt voidable : For the firſt Sen- 
tence was well given; becauſe, for a Prieſt to be married, or to be a Favourer of 
the Religion received in the time of E, 6. as the Law ſtood in the time of 
Queen Mary, were ſufficient Cauſes of Deprivation, until the Law was again 
altered, 1 Eliz. and fo the other lawful Incumbent, until the ſecond Depriva- 
tion came, or at leaſt until ſuch alteration was made. 

In the Caſes aforeſaid, and ſo in all others, where the Church is only void- 
able before Deprivation, and by that made void;/the Ordinary is to give No- 
tice of the Avoidance to the Patron, and the Patton hath ſix Months after the 
Notice, in which he may Preſent before Lapſe can,run to the Ordinary, Mich. 
15 El. 3 Leonard 45. Hil. 43 Eliz. Leake v. Biſhop of Coventry, and Dr. Ba- 
bington, 3 Cre. 811. Mich. 15 & 16 Eliz. Dyer, fol. 327. 1 H. 7. 9. b. Do- 
or and Student, lib. 2. c. 13. 5 E. 4. 3. b. Hil.g Car. King v. Prieſt Jones 
337. Hil. 36 Eliz. B. R. Popham 37. 

And ſeeing that in all Caſes when the Church is ſo void, that the Patron is 
not bound to take Notice of the Avoidance thereof, for the preventing of a 
Lapſe, and the Biſhop cannot have advantage of the Lapſe, until ſix Months 
after he hath given Notice of the Avoidance to the Perſon of the Patron (if 
he be within the County when he gives Notice) wiz. to him that is to Pre- 
{ent to the preſent Avoidance, altho' the perpetual Inheritance of the Advow- 
ſon be in another, (yet if he doth only give Notice to ſome ſuppoſed Patron, his 
Notice is vain) it may be a Queſtion, What Courſe in ſuch Caſe the Biſhop is 
to take? As to which, if the Biſhop doth not certainly know who is Patron, 
and ought to Preſent to the void Turn, his way (by the Opinion of Hobart) is 
to award a Jure Patronatus, with ſolemn OR Quorum Intereſt, and 
then Enquiry being made who is Patron, the Ordinary is to give him Perſo- 
nal Notice, who is found to be ſo by the Verdict; that is, if he be then within 
the County, otherwiſe by publick Edict at the voidChurch, Dy.328.3Cro.119.and 
if he doth not Preſent within ſix Months aſter, the Ordinary may Collate: And 
tho' by the Jure Patronatus, not he that is the true Patron, but a Stranger, is found 
to be Patron; yet this Proceeding ſhall excuſe from Diſturbance upon the ſpecial 
Matter ſhewed : But if he chat is found to be Patron, upon the Jure Patrona- 
tus, doth Preſent, and che ſix Months do incur, Quære, If the true Patron 
be bound, ſince there was no Notice given him? And J am of Opinion, (ſaith 
he) that tho' without Notice the Patron is not bound by the Lapſe, yet that is 
nothing to ſave the Uſurpation of another pretended Patron, who is not ſubject 
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to give Notice, in Sir William Etvis's Cale v. the Arch-Biſhop of Tork, Taylor 
& Biſhop, Hob. 318. | 
And accordingly when a Clerk was deprived for the cauſe of not ſubſcribin 

the Articles upon the Statute of 13E1.c.12.andthe Biſhop gave Notice thereof in 
theſe words: R.Epiſcopns C. univerſis ReForibus Vicariis,Curatis non Curatis, Clericit 
& literatis quibuſcunque infra Diocæ in noſtram Ciceſtrenſem ſalutem. Cum Ri. Clericus 
Vicarins perpetuus Vicarie perpetuæ Eccleſie Parochialis de C. noſtris Dioceſis non ſub- 
ſcripſit Articulis & c. Juxta Statutum, Oc. Mandamns eis omnibus, & præcipue Cu- 
rato de C. ad Declarandum in DiGa Eccleſia de C. didam non ſubſeriptionem, Ec. 
which were read in Exgliſh by the Curate, in the Pulpit, in the ſaid Church of 
C. in the time of Morning Prayer, and after were fixed to the Door of the 
Church, by a publick Apparitor, thele Exceptions were taken thereto : Firſt, 
That there was no mention of the Patron, or his Name, in the Intimation, Se- 
condly, That no expreſs mention is made of the Deprivation, according to the 
Proviſo inthe Statute aforeſaid, nor of any Qualification of the Perſon depri- 
ved, by which he ought, or it was needful for him to ſubſcribe the ſaid Articles. 
Thirdly, That he is called, Vicarius Perpetuns, and not Nuper Vicarins, which 
implies, that he was not deprived at the time of the Intimation, by which no 
Deprivation was, or could be notified. Wee That it was not made to the 
Perſon of the Patron: And the Opinion of the Civilians was, That the aforeſaid 
Intimation is not ſufficient to prejudice the Patron; for that it is upon a Statute 
Penal, both to the Incumbent and Patron, and ſo ought to be, Vere, proprie, 
& perſonaliter, non fide ; but ought to notifie, that the Ordinary had deprived 
him by Declaratory Sentence, Pro non aſſenſu &. Subſcriptione Articulis ſecundum 
Statutum. And ſo reſolved for the Cauſes aforeſaid, by all the Juſtices, and 


Chief Baron, except Harper and Mounſon, Abſente Gaudy, Hil. 18 Eliz. 
Dyer 346. | 


HAAR II. 
Of Advomſons, and Right of Patronage, Appendant and in Groſs. 


Fter a Clerk hath knowledge, thar a Church is void, he is in the next 
place to inform himſelf who is the rightful Patron thereof ; and in order 
t 


1ereunto, he ought to underſtand how, and by what means, the Right of Pa- 
tronage, (which is a Right of preferring a fit Clerk to a Spiritual Promotion) 
may come to any Perſon. That the way to the knowledge of this may be the 
more clear, it is to be noted, that of Advowſons, ſome Advowſons are appen- 
dant, and ſome in groſs; ſome partly appendant, and partly groſs. To ex- 
plain which we mult know, that there are two ſorts of Inheritances, the one 
Corporate, ſuch are Meſſuages, Lands, ec. which have Subſtance in them- 
ſelves, and may continue for ever. The other Incorporate, as Advowſons, 
Ways, Commons, Courts, &c. And theſe latter may be, and often are ap- 
pendant to the former, ſo that an Advowſon appendant is an Inheritance in- 
corporate, that doth appertain to ſome Corporate Inheritance, whereby he in 
whom {ſuch Corporate Inheritance is, hath Title to the Advowſon, as annex- 
ed thereunto: But when an Advowſon, either originally (which can be only 
by building the Church, or the like occaſion ) or after by Grant, Deed, Par- 


tition, or tome other Legal Act) is ſevered wholly from that Corporate Inhe- 
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ritance to which ir was appendant, it is {aid to be an Advowſon in groſs ; and 
when it is in part, and at {ome turn only ſevered from what it was appendant, 
it is {aid to be in part appendant, and in part in grols. 

The Original of appendant Advowlons, is thought to be by the ſame means 
by which the Titles to the Advowlons themſelves were gained, viz. by giving 
either the Lands upon which the Church is built, or the Glebe with which it is 
endowed ; and ſo the Land on which the Church is built, or che Glebe with 
which it is endowed, or both, are ſuppoſed to be Parcel of the Mannor, or Ho- 
nour, to which we find the Church appendant, Hughes's Abridgment, Tit. Ad- 
vowſons. But to ſhew that an Advowlon is appendant, tis not neceſſary to ſet 
forth the Original thereof; for that were impoſſible, being the Appendancy is 
ſuppoſed time out of Mind, the beginning and commencement whereof is not 
to be known: And it doth in it ſelf imply a Title by Preſcription, to the 
Owners of that Mannor, e*c. 11 H. 6. 11. & 12. 13 Eliz. Dyer 299. 1 Iuſt. 12 1. 
But where ihe Advowſon hath at all times, whereof the Memory of Man is 
not to the contrary, paſſed with the Mannor by theſe words, Cum pertinentiis, 
33 H. 6. 4. b. it is to be taken as an Advowlon appendant : But a Preſcription 
for the appendancy of an Advowſon is not good, where the thing to which it 
is affirmed to be appendant is of that quality, that thereto an Advowſon may 
not be ſaid to be perpetually appendant, 5 E. 6. Dyer 70. b. 8 H. 7.4. & 5. 
Plowden 68. 1 Inſtit. 122. Such are things that are not of a perpetual 
Subſiſtence, as Rents, and Services, that may be extinguiſhed ; it ſhall there- 
= be ſhewed particularly, to what things an Advowlon may be appen- 

ant. | 

Properly, and originally, an Advowſon may be appendant only to Inheri- 
tances Corporeal, as to Mannors, Caſtles, &c. Plowd. 170.b. 10 H. 7. 13. 
but moſt commonly it is appendant to ſome Mannor ; and an Advowſon in 
one County , may & appendant to a Mannor in another County; that is, (I 
ſuppoſe) where the Mannor did originally extend it {elf into divers Counties, 
33 H. 6. 4. So two, or more Advowlons, may be appendant to one Man- 
nor, as where a Mannor is extended into divers Pariſhes: And one Advowſon, 
may be appendant to two Mannors , as when two diſtin Churches, ap- 
pendant to two Mannors, by Union, become one Church; in which 
Caſe the Advowſon is entire, and no Moieties, as is between Coparceners, 
Joint-Tenants, and Tenants, in Common; yet ſome Authorities are, that 
each of the ſame Patrons, after the Union, is ſeized De Medietate Advocatio- 
nis Eccleſte, 14 H. 6. 15. b. Dyer 259. b. But if an Advowſon be original- 
ly appendant to one Mannor, of which Mannor another Mannor is held, tho 
= Mannor that holds of the other, doth by way of Eſcheat become parcel 


thereof, yet the Advowſon is appendant oy to that Mannor to which it was 


originally appendant, Coke Litt. 122. Laſtly, the Moiety of an Advowſon 
may be appendant to a Mannor, or to part of a Mannor, 33 H. 6. 11. & 
12,4, Dyer 44. b. But when tis ſaid, that an Advowſon may be appendant 
to a Mannor, tis to be underſtood in reſpect of the Demeſnes only, which are 
of perperual Subſiſtance and Continuance, and not in reſpect of the Rents, or 
Services, Paſch. 39 Eliz. Rot. 2024. Long's Caſe in C. B. 5 E. 6. Dyer 70. And 
generally, one thing incorporate, cannot be appendant to another thing in- 
corporate, Plowden 170. Bracton, Lib. 2. fol. 53. Co. 4. Tirringham's Cale, 
36. /. 1 Inſt.121. B. 

An Advowlon may be appendant to ſome things ſecondarily, to which 
it may not be appendant originally; for originally an Advowſon cannot be 
appendant to one or two Acres of Land, 33 H. 6. 12. 4. yet by ſecondary 
means it may, 18 F. 3.5 2. b. 39 E. 3. 36.0. 19E. 3. Quare lmpedit 155.284.8.Dyer 0 
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As if he that is ſeiſed of a Mannor, to which an Advowſon is appendant, 
grants one or two Acres of the Mannor, Ona cum Advocatione, the Advowſon 


is appendant to ſuch Acre, 5 H. 6. 10. a. Fitz. Feoftments 115. 17 Ed. 3. 


3. eſpecially after the Grantee hath Preſented, 44 Ed. 3. 16. 17 Ed. 3. 
3.b. 5. a. Adjud. ib. 21. B. But this Feoffment of the Acre, with the Ad- 
vowſon, ought to be by Deed, to make the Advowſon appendant, 17 E. 3. 4. B. 
18. B. And the Acre of Land, and the Advowſon, ought to be granted by 
the ſame Clauſe in the Deed : For if one having a Mannor, with an Advowſon 
appendant, grant an Acre parcel of the ſaid Mannor, and by another Clauſe 
in the fame Decd, grants the Advowſon, yet the Advowſon ſhall paſs in grols, 
and not appendant to the Acre; but if the Grant had been of the entire Man- 
nor, the Advowſon would paſs as appendant, Paſch. 33 H. 8. Dyer 48. 2. 
44 E. z. 4. b. 48 E. 3. 4.6. So if an Husband ſeiſed in Right of his Wife, 
of a Mannor, to which, &@*c. alien the Mannor, by Acres, to divers Perſons, 
ſaving one Acre, the Advowlon ſhall be appendant to that Acre, 17 E. 3. 22.6. 
Or if Leſſee for Life of a Mannor, to which an Advowſon belongs, alien one 
Acre with the Advowſon appendant, the Advowſon is thereby appendant to 
that Acre, 18 E. 3. 44. 17 E. 3. 5.4. So if in ſuch Caſe he alien one 
Acre, with the Advowlon appendant, and after alien the reſt of the Man- 


nor, the Advowſon is appendant to the Acre aliened with it, 17 E. 3. 22. B. 


19 B. 


As an Advowſon may by ſecondary Means be appendant to one, or more 
Acres, ſo tho an Advowſon cannot originally be appendant to a Meſluage, 
M. 33 Eliz. in C. B. Long & Hemming's Cale, 3 Cro. 209. yet ſecondarily it may, 
7 E.. 20. As when a Meſſuage is built upon a parcel of Land, to which an Ad- 
vowſon was appendant, the Advowſon becomes appendant to the ſame Meſ- 
ſuage ; and if the Meſſuage doth fall, or be pulled down, the Advowſon ſhall 
be as before, appendant to the Land, Plomden 170. B. 10 H. 7. 13. B. by 
Keble. In like manner an Advowſon of a Vicarage may be appendant to a 
Parſonage, as being derived and endowed out of the ſame, 18 Eliz. Dyer 350. b. 
17 E. 3. 76. 4. Mich. 16 Jac. Sir George Shirley v. Onderbil & Burſey, Moor 
894. Upon which account it is, that if a Parſon be Patron of a Vicarage, and 
doth Leaſe the Parſonage to another, the Patronage of the Vicarage ſhall paſs 
as incident thereunto, Rolls Abr. 2. 59. And upon the ſame account, che Re- 
ctor of Common Right is ever Patron of the Vicarage, tho by ſome Ordinance 
or Compoſition it may be appointed and ſetled otherwiſe ; and ſo may even a 


ReCtory be appendant unto other things, as to a Mannor, by Reſervation up- 


on the Appropriation, becauſe rhe Advowſon of the Rectory was appendant 
thereto, Mich. 16 Jac. Sherley v. Underbil's Caſe, Moor 894. Mich. 13 Jac. 
B. R. the King v Biſhop of Norwich, Cole & Saler, 1 Rolls Rep. 235. As al- 
ſo by the Grant of the Parſon, before the time of Memory, Mich. 1 3 Jac. B. 
R. King v. Saber, 2 Cro. 386. the ſame Caſe, 1 Rolls Rep. 235. Mich. 14 Jac. 
the Dean and Chapter of Exeter, and Corniſ)'s Caſe, Rolls Abr. 2. 336. And in 
this Caſe, altho* the Right of Appropriation be not extant, yet the uſe of Pre- 
ſenting Time out of Mind, is a ſufficient Evidence of the Appendancy to the 
Mannor, Cc. contrary to Common Right, Sir George Shirley v. Underhill & 
Burſey, Mich. 16 Jac. Moor 894. | 

Allo an Advowſon of one Church, may be appendant to another ſecondarily, 
tho' things of the ſame Nature cannot originally be appendant to each other, 


Fitz. Quare Impedit, 13. 24 E. 3. yet tis ſaid, one Advowſon cannot be ap- 


pendant to another, Roll. Abr. 1. 231. 
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An Adyowſon (to what thing ſoever it is appendant) may be ſevered from 
the fame, and become an Advowlon in groſs, by divers means, by ſome of 
which it is made to be abſolutely diſappendent, by others only for a certain 
time. An Advowſon is made diſappendent abſolutely ; firſt, by an Exception 
of the Advowſon upon a Grant of the Mannor, or other thing, unto which it is 
appendant ; or, by a Grant of the Advowſon alone, the thing to which it be- 
longed not being alſo conveyed. And tho he that is ſeiſed of a Mannor, to 
which an Advowſon is appendant, doth grant one Acre of Land, parcel of ſuch 
Mannor, Una cum Advocatione Eccleſiæ, which Grant alone makes the Advow- 
fon appendant only to the Acre; yet, as hath been ſaid, if he firſt granteth the 
Acre, and then by a diſtinct Clauſe in the ſame Deed, he further giveth, and 
granteth the Advowſon, ſuch Advowſon ccaſeth to be appendant to the Man- 
nor: For tho' theſe two Grants be but in one and the lame Deed, yet becauſe 
they are by ſeveral Clauſes, are as ſcveral Grants, and by the latter it is granted 
as an Advowſon in grols, for it ſhall be conſtrued as all Grants are, viz. 16 
as ſhall be moſt for the Benefit of the Grantee, and therefore to pals in grols, 
33 H. 8. 48. Dyer. And yet if the entire Mannor be granted, and by the 
ſame Deed, the Advowlon that is appendant to it, tho' the Advowlon be na- 
med in a diſtin& Clauſe, and in groſs, yet it ſhall paſs as appendant, 48 E. 3. 
4. B. 

If upon the levying of a Fine, he that hath an Advowſon as appendant, doth 
acknowledge the Right to be in another, by ſuch Conuſance the Advowſon is 
ſevered from the Mannor to which it was apperxdant, and can never become 
appendant again by any After-Grant; bur if in ſuch Caſe, one Perſon, doth by 
Fine, acknowledge the Right of an Advowſon to be in another; and upon thi. 
Conuſance, he to whom the Acknowledgment is made, doth grant, that the 
other, his Heirs and Aſſigns for ever, ſhall Preſent by Turns, by reaſon of the 


Acknowledgment that the Advowſon was in him, it ſhall be appendant as be- 


fore, for ſo much of it as doth remain not granted away, viz. for every other 
Turn; and in groſs, for that which is paſſed by the Fine, 43 E. 3. 35. 4. 
And ſo if a Man that is ſeiſed of a Mannor, to which an Advowlon is appen- 
dant, doth accept of a Fine from a Stranger, by which the Stranger doth ac- 
knowledge all his Right to him in the Advowſon, the Advowſon thereby is nor 
in groſs, 43 E. 3. 35. Allo in the Caſe of a Fine levied of a Mannor, to 
which an Advowſon is appendant, if a third part be rendred back for Life, the 
Remainder over, and the other two parts, with the Advowſon ; in like man- 
ner the Advowſon continueth in the ſame ſtate it was before, viz. appendant, 
45 E. 3. Or if a Man having an Advowſon appendant, doth grant every fe. 
cond Preſentment to another in Fee, yet the Advowſon doth continue appen- 
dant for the other Turn not granted, 43 E. 3. 35. And if he grant three or 
more Avoidances, thete indeed are in grofs ; yet the Advowſon, as to the re- 
Frag. is {till appendant, by Hob. Paſch. 17 Jac. in Sir William Elvis's Caſe, 

ob. 323. 

Another means by which an Advowſon becomes abſolutely diſappendant, is 
by Preſentment : For if one doth preſent to an Advowſon that is appendant, as 
to an Adyowlſon in groſs, by ſuch Preſentment the Advowſon loſeth its appen- 
dancy, 21 E. 4. 2. And yet by the Union of Churches, no alteration is 
made ; for if two Churches, the Advowſon of one of which is appendant, the 
other in groſs, be united, and it be ordained by the Ordinary, with the Aſſent 
of the Patrons, that They, their Heirs, and Aſſigns, for ever, ſhall Preſent 
to that Church, the Advowſon of which was before appendant, Alternis vicibus, 
and that the Patron of the Church in groſs, ſhall have the firſt Turn, yet the 


whole Advowſon ſhall not be in groſs, but for the Turn only of him that was 
| Po: Patron 


Chap 7. T be Complete Incumbent. 43 


Patron of the Advowſon in groſs, and be appendant for the Turn of him that 
was Patron of the Advowlon appendant, 9 El. Dyer 259. . 

An Advowſon appendant may be made diſappendant only for a certain time, 
by divers means; and firſt, by a Leaſe made of a Mannor tor Lite, to which 
an Advowſon is appendant, excepting the Adyowlon ; for by the Exception 
the Advowſon is in groſs, during the Eſtate for Life; bur when the Leſſec 
dieth, it becomes appendant again to the ſame Mannor, Paſch. 3 Car. Hartop 
& Cox's Cale, Hutton 88. Paſch. 3 Jac. Hartop & Lick v. Dalby, Heily 14. 
yea, and tho the Leaſe be made without Deed, the Law is the lame, 5 Co. 11. 
11. B. So if the King doth Leaſe a Mannor for Life, to which an Advowſon 


is appendant, without mentioning the Advowlon, the Adyowlon doth not pals, 
but remains to the King, as an Advowſon in groſs : And in tuch Cale, if the 


King doth make a Grant of the Reverſion, Habendum the Reverſion of the 
Mannor, with the Advowſon, che Advowſon is not thereby paſſed with the 
Mannor, becaule it was ſevered, and became in groſs, by the former Grant, 
Co. 11. 47. Lifferd's Caſe. And in the Cale of the King, an Advowſon in 
groſs will not paſs by the Hubenduw, where it is not named in the Premiſſes 
of the Grant, 38 H. 6. 26. So if one hath an Advowſon appendant to a 
Mannor, and grants the Advowſon for Life, and after enfeoffeth another of 
the Mannor, Cum pertinentis, the Frechold of the Advowſon is not appendant : 
But if in ſuch Caſe the Grantee re- grant the Advowlon to the Grantor, (before 


he hath enfeoffed any in the Mannor, I ſuppoſe) the Advowlſon is again appen- 


dant. But if one Leaſe his Mannor for Life, ſaving to himſelf the Advowſon, 
and after grants the Reverſion of the Mannor, Cum adwocatione, the Advow- 
fon ſhall not be appendant again to the Mannor, [e's Caſe, 5 Co. 11. . 

Alſo an Advowlon appendant, may be made diſappendant for a certain time, 
only upon the Account of Coparcener-ſhip : For it a Mannor, with an Ad- 
vowſon appendant thereto, deſcend to two Coparceners, and the Advowſon 
be allotted to one, the Mannor to another, the Advowſon is in groſs : But if 
the Siſter, who hath the Advowſon, die without Iſſue, the Advowlon is again 
appendant to the Mannor, tho' there was a Severance in Perpetuity, as 'tis 
ſaid in Hartop & Tuck's Caſe v. Dalby, Pafjch. 3 Fac. Hetley 14. Or if the 
Mannor had been divided betwixt the Coparceners, without mentioning the 
Advowſon, the Advowſon remains in Coparcenery, and yet in every of their 
Turns it is appendant to that part which they have, 1 It. 12 2. But if they had 
made Partition of the Mannor, with an expreſs Exception of the Advowſon, then 
the Advowſon remains not in Coparcenery, but in groſs, 1 [»ſt. 122. 4. 13E.2. 
Quare Impedit, 170. 58. 59. 17 Ed. 3. 38. b. So if Partition had been made, 
as well of the Advowſon, as of the Mannor, the Coparceners are Tenants in 
common of the Mannor, and of the Advowſon, as in groſs ; and yet, if all but 
one of the Siſters die, the Appendancy of the Advowſon is revived, 2 H. 7. 
5.b. 19 E. 3. Quure Impedit 59. So if four Mannors, to one of which an 
Advowſonis appendant, deſcend to four Siſters, and each Siſter hath a Man- 
nor allotted to her by Compoſition, ſhe to whom the Mannor, ro which the 
Advowſon is appendant, is allotted, will have the Advowſon as appendant 
thereto. But if upon the Partition, particular Exceptions ſhall be made of 
the Advowſon, and Compoſition, that the Coparceners ſhall Preſent there- 
to in their Turns, the Advowſon is ſevered from the Mannor , and 
doth remain in Coparcenary, and in groſs ; and yet if all the Siſters die, 
fave her that had the Mannor, to which the Advowſon was appendant, 
Fe Advowſon is again appendant to the Mannor, 2 Hen. 7, Br. Inca- 

ent 14. 
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Likewiſe an Advowſon appendant may be made r- gp by tortious 
Acts, as if a Perſon ſeiſed of a Mannor in Tail, to which an Advowſon is ap- 
pendant, doth alien ſome part of the Mannor, with the Advowſon, and then 
the Alienee doth grant the Advowſon to a Stranger, the Advowſon is made 
dilappendant ; yet if after, by bringing a Formedon, the Land aliened be re- 
continued to the Iſſue in Tail, the Advowſon alſo is reveſted again in him, as 
appendant to the Mannor, and not to that part of it only which was aliened, and 
from which it was ſevered by the Grant, 19. 6. 30. IInſt. 3 6 3. b. and the like Law 
may be in the Caſe of Diſſeiſin: So if a common Perſon hath an Advowſon as ap- 
pendant, anda Stranger doth Preſent his Clerk, who is in by ſix Months, the Ad- 
vowſon is made diſappendant, until ſuch time as the rightful Patron hath re-con- 
tinued it by his Writ of Right. But in the Caſe of the King, a Preſentment of a 
Clerk to his Church, who is in by fix Months, makes no diſappendency, be- 
cauſe it puts not the King out of poſſeſſion, Mich. 13 & 14 El. Hobart 140. 
18 El. 3 Leon. 61. Mich, 14 El. 3. Leon. 17. | 

If the King doth Preſent to a Church of another's Right, thar is appendant 
by theſe words: Ad noſtram Pre ſentationem Jure Prerogative Coronæ noſtre An- 
glig ſpectant, or Ratione Lapſus, ſuch Preſentment ſpeaking of, and ſuppoſing a 
Right, where there is none, is void, makes no Diſappendancy; or if the Preſen- 
ration had been made to a Church really lapſed, yer that makes no Diſappen- 
dancy neither. So if the King, without Right, Preſent by theſe words, Ad 
noſtram Preſentationem ſive ex pleno Jure ſive per Lapſum temporis, ſive alio quocun- 
que modo ſpedſ ant, ſuch his Preſentment makes no ys er or Uſurpa- 
tion: For when the King doth Preſent by Wrong (to the making of an Ulur- 
pation, and Diſappendancy), in his Preſentation he muſt not report any Right, 
but muſt Preſent to the void Church generally, and require Admiſſion, H.. 
t Fac. Gawdy v. Biſhop of Canterbury, and others, Hobart 302. Sir John Tuf- 
ton v. Sir Rich. Temple, & al, Hil. 17 & 18 Car. 2. Vaugh. 14. | 


C HA. VIII 
Of the Right of Patronage, to whom it ſhall be ſaid to belong. Of 


Coparceners, and Tenants in Common. 


Heſe Things being premiſed, we may more caſily ſee how, or by what 
means the Right of Patronage may come to any Perſon : If we conſider 

it with reſpect to its Original, we may ſay, it is acquired only by theſe two 
Means, (viz.) Either by being the ſole Founder and Endower of a Church; 
for thereby a Perſon doth make himſelf Abſolute Patron of ſuch Church, and 
may reſerve to Himſelf, his Heirs, or Succeſſors, the Right of Conferring to 
the ſame, fo oft as it ſhall happen to become void, Paſch. 9 E. 3. Quare Impe- 
dit 30. Or elſe not by Founding, or Building, a Church, but by giving the 
Land upon which it is built ; or only by Endowing the ſame with Land, or 
other Profits and Immunities, after it is built; that is, If upon the occaſion 
any of theſe Acts, the Ordinary, by his Ordinance, and other Perſons (whoſe 
Conſents are requiſite in this behalf) by their Agreement, do ſettle the Ad- 
vowlon of the Church, upon ſuch Founder, or Endower, reſpectively, their 
Heirs, or Succeſſors, Doderidge Complete Parſon, p. 56. & 25. Hughes's Abr. 
Tit. A4vowſon, __ 
10 


— — 

: * , 
>< 
= . 


ſe 
LT wt 


- 
* * 9 * 


* 
a AI hp Rs 2X 


- 
- <= * 
ic he 8 1 * bo A 4 * * 
—— <6 
A 3 
- ar 


« 5 128 5 
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Tho' the Commencement, and firſt Titles of Adyowſons, came by Founding 
and Endowing of Churches, and thereby the firſt Proprietors gained a Right, 
not only to Themſelves, but alſo to their Heirs and Succeſſors for ever; 
and ſuch their Heirs are ſaid to have them by Deſcent : Now as to De- 
ſcents, there cannot be any Deſcent thereof from the Brother to the Siſter, of 
the entire Blood, by the Maxim of Poſſeſſzo Fratris, &c. but the fame ſhall de- 
ſcend to the Brother of the half Blood, unleſs the firſt hath Preſented to it inhis 
Life-time, and then it ſhall deſcend ro the Siſter, ſhe being the next Heir of 
the entire Blbod, 19 E. 2. Fitz. Quare Impedit 177, Co. Lit. 15. b. which is 
ro be underſtood of Advowlons in grols only. 

If an Advowlſon doth deſcend to four Coparceners, and the Church after 
the Death of their Anceſtor doth become void, if they do not all agree in a Pre- 
ſentment, the Clerk of the eldeſt Siſter ſhall be received; and at the ſecond 


Avoidance, the ſecond Siſter ſhall prefer her Clerk, and fo the reſt in their or- 


der, 21 E. 3. 38. Mich. 12 H. 7. Kiel, p. 1. Co, Lit. 18. J. 17 E. 3. 30. 37. 
21 E. 3. 39. 35 H. 8. Dyer 55. 19 E. 3. Quare Impedit 59. 13 E. 1. Rot. 3. 
Or if they do agree for one, or more Turns, to preſent jointly, and after do 
not ſo agree, the eldeſt Siſter ſnall Preſent to the void Turn, and che reſt to 
after Avoidances, according to their Seniority, Paſch. 34 &- 35 H. 8. Dyer 55. 


And this Priviledge given to the Eldeſt, of Preſenting firſt, ſhall go to her Iſſue, 


and Aſſigns, 24 E. 3. 52. Co. Lit. 166. b. 186. . And alſo, to her Huſ- 
band, as Tenant by Courteſie, Paſch. 25 El. Horris & Hays v. Nichols, 3 Cre. 
18. Co. Litt. 186. b. 165. b. but they are compellable to make Partition; and 
if they do make Compoſition to Preſent, it may be done without Writing, be- 
cauſe they are all privy, and as one Heir by the Common Law, Hil. 28 H. 8. 
Dyer 29. 1 Inſt. 169. a. Rolls Abr. 2. p. 25 5. 1 Inſt. 196. 4. But if Compoſiti- 
on be made againſt Common Right, as that the Eldeſt, after ſhe hath Preſented 
once, ſhall Preſent in the Second Turn, it doth not bind without Deed, 17 E. 
3- 38. But properly ſpeaking, Coparceners cannot make Partition of an Ad- 
vowſon in groſs, as to the Right, for that it is entire; for tho they make Par- 
tition, yet this is but as to the Preſentment. but {till the Advowſon doth continue 
in Right in Coparcenery, for they ought to join in a Writ of Right afterwards, 
Rolls Abr. 2. p. 255. Corbet's Cale, 1 Co. 87. 2a. So Tenants in Common of an 
Advowſon, (which are ſuch who have equal Right to an Advowſon, but hold 
by divers Titles) if they make Compoſition to Preſent by Turns, it muſt be in 


Writing; and till each of them have Preſented according to his Turn, by Ver- 
rue of the Compoſition, if a Quare Impedit be brought betwixt tliem, it is neceſ- 


ſary to ſhew the Compoſition, becauſe it was not executed; bur otherwiſe, after 
it ſhall be executed, Hil. 28 H. 8. Dyer 29. 

If Partition be made, and an Advowſon aſſigned to one Coparcener in Chan- 
cery, the others being within Age, yet at their full Age they may Preſent, ei- 
ther according to the Compoſition, or by Turn, as if no Compoſition had been 
made, 17 E. 3. 37. b. 30.b. And if an Advowſon be allotted in Chancery 
to the youngeſt Coparcener, ſhe may Preſent, and maintain her Quare Impedit 
againſt the others, until it be defeated, 17 E. 3. 38. Co. Lit. 171. b. 

If an Adv owſon doth deſcend to two Coparceners, the one being within Age, 
and in Ward, and the Guardian doth marry with the Elder, and after the Church 
being void, the Guardian doth Preſent in the Name of botli Siſters, this ſhall 
not ſerve for any Turn to the Eldeſt, but at the next Avoidance, if they 
cannot agree in Preſenting, the Eldeſt ſhall Preſent alone, as if no Pre- 


ſentation had been made, after the Deſcent to them, Djer, 35 Her. 8. 
555. 


If 
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If a Coparcener of an Advowſon, or any other, that hath Title to Preſent 
to an Avoidance, doth in his Courſe preſent his Clerk, who by being Preſen- 
ted, Inſtituted, and Inducted, and by performing all things required by Law 
in uch Caſe, is become complete Incumbent, tho he be afterwards deprived 
{or Crime, or other Cauſe, yet that ſhall ſerve for his Patron's Turn; and he 
that hach the Right of Preſenting next, ſhall Preſent upon ſuch Avoidance. But 
if after Prelentation, Inſtitution, and Induction, the Church is not only voida- 

le, but actually void, by reaſon that the Law pronounceth the Admiſſion, In- 
{ljrurion, and Induction of the Clerk Preſented, meerly void, as for not Sub- 
ſeribing, or not Reading the Articles of Religion, &. Whether the Church be 
declared void by Sentence, or not, the Preſentation, Inſtitution, and Induction, 
in ſuch Caſe, ſhall not ſerve for a Turn, but the Preſentee may preſent again, 
Dal. qr EL Windſer's Caſe, 5 Co. 102. Thar is, unleſs the Preſentation, &c. 
of his Clerk were void by Simony, in which Caſe the Turn goes to the King; 
and then, he that hath the next Turn aſter him, muſt expect till the Church 
doth become void of the King's Incumbent. But if Simony be committed in 
gaining Inſtitution, or Induction, the Clerk being Inſtituted and Inducted, 
makes a Plenarty, and he that Preſented him, having but that Turn, ſhall not 
Preſent again, tho the Church by ſuch Simony be alſo void, but he that hath 
Right to the next Avoidance, Stat. 13 El. c. 6. and in Mincheomb & Pullefton's 
Cate, Paſch. 1.4 Jac. Hob. 167. 

Or if a Patron doth Preſent one that obtained his Orders by Simony, at any 
time within ſeven Years after his corrupt entring into the Miniſtry, the Living is 
not void till after Induction, Inveſting, or Inſtallation ; and therefore, there 
being once a Plenarty,if he that Preſented had but one Turn that is ſatisfied, and 
he that hath the next ſhall Preſent, in Winchcomb & Pulleſton's Caſe, Paſch. 
14 Fac, Hob. 167. 

So if one that hath a Turn, doth Preſent one that is Mere Laicus, who is In- 
ſtituted, ec. and it be declared by Sentence, that he was uncapable of rhe 
Church, and therefore that it was void, ab initio ; yet for that the Church was 
full, until the Sentence Declaratory came, this ſhall ſerve for a Turn, Paſch. 
41 El. Windſor's Caſe, 5 Co. 102. But if an Incumbent of a Church be legally 
deprived, and he that hath the next Turn, doth Preſent his Clerk, who there- 
upon is Admitted, G. if afterwards a Sentence doth come, by which theſecond 
Clerk is deprived, and the firſt reſtored by force of the firſt Preſentation, Inſtitu- 
tion, G c. and dies Incumbent, tho' the ſecond Clerk was Incumbent, for the 
time, to all purpoſes, and the firſt, for that time, no Incumbent ; yet the Pre- 
ſentation, and Incumbency of the ſecond Clerk ſhall not ſerve for a Turn, but 
he that Preſented the ſecond Preſentee, ſhall Preſent again, after the Death, or 
Removal, of the firſt. Bur if the firſt Clerk had died before the ſecond Sentence, 
or had not rcverſed the former Sentence, he that preferred the ſecond Clerk had 
enjoycd his Turn, Paſih, 40 El. Loveden v. Windſor e Hutch. Moor 558. Paſe. 
41 tl, Hindſor's Caſe, 5 Co. 102. 
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GHA PF. IX 


| Right of Preſentation, by what Means it may paſs from one Perſon 
7 to another, and how it may come to the King. 


o * — * * 0 4 5 4 
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F we conſider the Right of Patronage as in the Hands of others than the 
Founders and Endowers of Churches, thier Heirs, or Succeſſors, we may ' 
lay, chat it may come to a Perſon, either by the Act of the Law, or by the Act 4 
and Conſent of the Party entitled to ir, or by his Fault or Neglect: In ſome of 


which reſpects it doth paſs only in part; in others, ſometimes in part, and | 
ſometimes wholly. | 

By the Act of the Law, the Right of Patronage may wholly paſs to a Stran- : 
ger : For when there is no Heir, general, or ſpecial, to whom the Land, or 1 


Mannor, to which an Advowſon is appendant doth deſcend, the Advowſon, 
with the Land, or Mannor, doth eſcheat to the Lord of that Mannor, of which 
ſuch Land, or Mannor, was held, Co. Lit. 122. And it is ſaid, That if a. 
Man doth grant an Advowſon in Groſs, to another in Fee, and the Grantce 
doth dic without Heir, it ſeems that this ſhall revert to the Grantor, not being y 
held of any Man, for tis a thing which cannot vaniſh, bur ought to be in ſome ? 
Perſon ; but in that caſe, if the Grantor cannot have it, the King ſhall have ir , 
as Supreme Patron; and for that Reaſon ought to Preſent, where no other | 
hath Right, Rolls Abr. 1. 816. : 
Alſo by the Act of the Law, the Right of Patronage dork paſs in part; that : 
is, the Right of Preſenting for one, or more Turns ; or for ſo many as 
ſhall happen within a certain rime, from the Heir, upon the account of 
Marriage, and from him and others upon the account of Death, and of 
Prerogative. Accordingly if a Feme that hath an Advowſon, or part of an Ad- 
vowſon, to her and her Heirs, doth take an Husband, the Husband may not 
only Preſent jointly with his Wife, or in his own Name, during the Coverture, 
bur alſo having Iſſue by her after her Death, (cho the Right of Patronage (fo 
far as it was in the Wife) deſcends to her Heir, and tho' the Wife did never Pre- 
lent to it, but died before the Church voided) the Right of Preſenting during 


the Husband's Life, is lodged in him, as Tenant by Courteſie, tho' his Wife 4 
had bur a Seifin in Law, becauſe he could by no Induſtry attain to any other 4 
Seiſin, x Inſt. 29. a. And if the Church, in this Caſe of the Husband, void, fl 


during his Life, and then he die, before the Church is filled; yet the Heir thall 
not have the Turn, but the Husband's Executor: And ſo is the Law in moſt 
Caſes, where the Intereſt determines after the Church is void, and before Pre- 
ſentment, by Finch, 38 E. 3. 36. Bro. Preſentation al Eſeliſ: 18. 21 H. 6. 56. 
If the Church being void, the Wife dies, leaving no Iſſue, ſo that the Husband 
is not Tenant by Courteſie, yet he ſhall Preſent to the void Turn, 2 1 H. 6. 56. h. 

If a Man that is ſeiſed of an Advowſon, takes a Wife, and dies, the Heir 
ſhall have two Preſentments, and the Wife the third; yea, and tho' the Huf- 
band, in his Life-time, had granted away the third Turn, William's Caſe, 2. 
Biſhop of Lincoln, and the Bailiff and Burgeſſes of Bedford, 2 And. „ 
28 H. 8. Dyer 35. b. Or if a Mannor, to which an Advowſon is appendanr, 
doth deſcend to an Heir, and he aſſigns Dower to his Mother. of the third Part 
of the Mannor, Cum pertinentiis, ſhe is thereby endowed of the third part of 
the Advowſon, and may have the third Preſentment, Doderidge in his Deſcri- 
ption of Advowſons, p. 26. | 


In 
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In the ſecond place, as the Right of Preſenting for one, or more Turns, doth 
paſs from him that is ſeiſed of the ſame, to others, upon the account of Mar- 
riage, ſo upon the account of Death: For if a Teſtator hath only a next A. 
voidance by Grant, and having made his Will, dicth whilſt the Church being 
full of an Incumbent, or void, the Avoidance, or Turn, not being deviſed by 
Will, the Right of Preſenting thereto doth go tothe Executor; and in caſe, when 
the Church is not fallen void, the Executor may make a Grant of that Turn to 
another, before he proves the Will, Mich. 3 & 4 Phil. & Mary, Smithly v. 
Cholmly, Dyer 135. Plt. 13. 

Soif a Churdl, doth become void, the void Turn is a Chattel ; and if the Pa- 
tron dicth before he doth Preſent, the Avoidance doth not go to his Heir, but 
to his Executor, Mich. 31 & 32 El. the Queen v. Arch-Bithop, Fare & Hud- 
ſon, 4 Leon. 109. 1 Inſt. 388. 4. | 

If the Teſtator had Preſented, and his Clerk not been Admitted before his 
Death, and then his Executors Preſent their Clerk, the Ordinary is at his Ele- 
ction, which Clerk he will receive, Trin. 31 Elia. Smallwood, &c. v. Biſhop of 
Litchfield, and others, 1 Leon. 205. If a Diſturbance be before the Patron's 
Death, his Executors, by ſpecial Writ upon the Calc, may recover the Preſent- 
ment, and prefer their Clerk, by the Equity of the Statute of 4 E. 3. Smallwmood's 
Caſe before, Mich. 32 & 33 Eliz. Sale v. Biſhop of Coventry & Marſh 1 4n- 
derſon 241, Mich. 32 Elz. C. B. Leonard 4. Caſe 53. and Sazile, Caſe 
188. And if the Teſtator be diſturbed in Preſenting, and in a Quare Im- 
pedit doth recover, and then dies, the Heir ſhall not have Execution, becauſe it is 
not a real Action, but the Executor, Brownlow & Crouldsborough 1. 158. and by 
Rhedes in Beverly and Cornwal/'s Caſe, Mich. 29 Eliz. C. B. 1 Leonard 63. Bur 
if an Husband be diſturbed in Preſenting to an Advowſon, which he held in 
the Right of his Wife, and dics, it is ſaid, that the Wife {hall have a Quare I 
pedit for this diſturbance, 3 E. 3. Fitz. Luare Impedit 47. 3 H. 5. Quare Impe- 
dit 71. 

But in the Caſe of a Biſhop, the void Turn of a Church, the Advowſon where- 
of he is ſeiſed, in rhe Right of his Biſhoprick, by his Death, doth not go to his 
Executor. But when the Temporalties of the Biſhoprick are ſeiſed into the 
King's Hands, the King doth not only Preſent to ſuch Benefices as become void 
during the Seiſure, 18 E. 3. 3 1. b. 21 E.3.5. 4. 29. 4. 30. 4. 24 E. 3. 26. 5 E.2, 
Fitz. Quare Impedit 165. 19 E. 2. Quare Impedit of and as were void after 
the Death of the Biſhop, and before the Seiſure, 12 E. 3. Fitz. Quare Impe- 
dit 56. by Sbard, bur alſo of all ſuch as were void when the Biſhop died, 
50 E. 3. 26. 9 H. 6. 16. b. Admit. 24 E. 3. 26. Lib. Parl. 21 E. 1. Prior de 
Bermondſey's Caſe, 24 F. 3.30. 1 Inſt. 90 b. & 388.4. Vea, and to ſuch to 
which the Biſhop had at any time Preſented or Collated, if his Clerks had not 
taken as well Induction, as Inſtitution, or Collation, before the Biſhop's Death, 
becauſe nothing but Induction fills the Church againſt the King, Liber Parlia- 
mentorum, 21 E. 1. the Prior of Bermondſeys Cale, adjudged in Parl. 24 E.3.30. 
11 H. 4. 9.4. Fitz. N. B. 34.k. 36 & 38 E. 3. 3. & 4. Hobarts Rep. 208. 
much more to ſuch to which the Biſhop had only Preſented, and to which his 
Clerk was not Inſtituted, 44 E. 3. 3. and if the Biſhop doth die the ſame Day 
after Induction, the King is not barred, 44 E. 3. 3. Yea, and whether the King 
doth of Grace grant the Temporalties before Conſecration, or Livery of them 
be ſued out of the King's Hands afterwards by the Succeſſor, the King, tho 
he hath not then Preſented to ſuch Benefice, the Right of Preſenting ro wluch 
came to him by reaſon thereof, may, at any times after, Preſent to the ſame, 
18 E. 3.1.4. 24E.3.26.b. And thePriviledge that the King hath of Preſent- 
ing, by reaſon of the Temporalties of a Biſhoprick being in his Hands, ſhall be 
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extended unto ſuch Preferments, unto which the Biſhop, of Common Right, 
might Preſent, tho' by his Compoſition he hath transferred his Power unto 
others. And therefore, when the Temporalties of the Arch-Biſhoprick of Tork 
are in the King's Hands, the King ſhall Preſent to the Deanry of Tork, altho' 
by Compoſition betwixt the Arch-Biſhop, and the Chapter there, the Chapter 
are to Ele& him : And this, becauſe the Patronage thereof, de jure, doth be- 
long to the Arch-Biſhop, and his Compoſition cannot bind the King, who 
comes in paramount,as Supreme Patron : For of the whole Biſhoprick the King 
is Supreme Patron, altho' it be diſmembred into divers Branches, as Deans, and 
other Dignities ; and of ancient time, all the Biſhopricks were of the King's 
Gift; but after the King gave leave to the Chapters to Elect, yet the Patronage 
notwithſtanding remains in the King, 17 E. 3. 40. And if the Caſe be ſuch, 
that the King doth Preſent to a Church void, Ratione Temporalium Epiſcopi ſede 
vacante ; and before Inſtitution doth repeal his Preſentment, and the Repeal, 
notwithſtanding rhe Preſentee is afterwards Inſtituted, and Inſtalled, altho that 
the King reciting that the Preſentee was Canonically Inſtituted upon his Preſen- 
tation, doth ratific and confirm the Preſentation, ſo that ſuch Clerk is taken to 
be, and doth die as Incumbent, after a new Biſhop is created; yet the King 


ſhall Preſenr again, as if he had never Preſented ; becauſe the Clerk was never 


in Ex Præſentatione Regis, and ſo the Confirmation void, Trin. 12 El. Dyer 


292. It concerns the Biſhop therefore to ſee, that the King Preſent upon ſuch 
Intruder, or to declare the Church void judicially, and to ſequeſter it, if the 


King will not Preſent. But if a Biſhop being Patron of a Church, doth Collate 


thereto, and the Biſhoprick becoming void, the Biſhop's Clerk is Elected Bi- 
ſhop of the ſame Biſhoprick, and then the King doth grant to him his Tempo- 
ralties, before Conſecration, the King ſhall not Preſent to his Benefice that 
was voided by his Conſecration, but the new Biſhop, becauſe it was not void 
before the Conſecration, at which time the Temporalties were not in the 
the King's Hands ; but otherwiſe it had been, if the Biſhop be Conſecrated 


before he hath the Temporalties, 41 E. 3. 5 Br. Pre ſentation, &c. 3. 46 E.3. 32. 


But @xere of this Caſe, becauſe the King had alſo a Right to Preſent by his 
Prerogative, the Incumbent being made a Biſhop ; ſo that altho the granting 
away the Temporalties before Conſecration, ws prevented the King's Right of 
Preſenting, by reaſon of the Avoidance of the Biſhoprick, yet it did not give away 
the King's other Right, which he had by the Incumbenr's being made a Biſhop. 


If the King doth bring a Quare Impedit for a Church, upon the account 


that he hath Title to Preſent, upon the Temporalties being in his Hands, and 
doth alledge, that they were in his Hands by the Death of A. it is no Plea to ſay, 
that the Church did not void during the time that the Temporalties were in the 
King's Hands bythe Death of A. lately Biſhop : for if they were in his Hands by 
the Death of any other, or by other means,yet the King {fall Preſent, 2.4 E.3. 26. 
Laſtly, The Right of Preſenting doth go from him that is ſeiſed of the Pa- 
tronage to the King in other Caſes, by reaſon of his Prerogative : For tho' ir 
hath been a Queſtion, Whether (when a Church becomes void, by creatin 
the Incumbent thereof a Biſhop) the King, or the very Patron of the Church, 
ſhall Preſent upon ſuch Avoidance; and anciently che Law was taken to be, 
that the rightful Patron might Preſent, 11 H. 4. 37. or 34 4 EZ. J. 3E. 3. 


Fitz. Quare Impedit 3 5. 21 E. 3. 40. 7 H. 4. 25, 26. 44 E. 3. 25, & Temp. 


E. 1. Quare Impedit 18 1. Hil. 6 El. Dyer 228. Mich. 38 & 39 Fl. Wentworth 
v. Wright, 3 Cro. $27. and Hil. 41 El. in Owen 144. However, the King's Pre- 
rogative, in ſuch Caſe, hath been favoured of late, and the Law taken to be, 
that the King ſhall Preſent upon ſuch an Avoidance, 41 E. 3. 5. Br. Preſenta- 
tion al Egliſe 7. 5 Marie preſent. al Felije 8 42 Eliz. Sir Robert 11 

v. Cee 
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v. Gee 3 Cro. 790. Mich. 22 Jac. Moodley v. Biſhop of Exeter, Manwaring es. 
Edwaras, 2 Cro. 691. by Winch. Contra Hutton, Rolls, Tit. Preſentment, p. 343. 
Paſch. 37 Elix. Wright's Caſe, Moor 399. Paſch. 19 Car. 2. Henry Eedes v. Wal. 
ler Biſhop of Oxford, Vaughan 19. And this hath been lately ſetled, in the 
Cale of the Biſhop of London and Dr. Birch v. the Attorney-General for the 
King, Caſes in Parliament 164. 50 

Notwithſtanding if the King doth not take the Benefit of the firſt Avoidance, 
but ſufters a Stranger to Preſent, and the Stranger's Preſentee to die Incum- 
bent, his Prerogative ſhall not be extended to give him the Right of Preſent- 
ing afterwards, Mich. 42 Eliz. Sir Robert Baſſet v. Gee, 3 Cre. 790. And ſo if 
a Benefice be held with a Biſhoprick by Commendam Retinere, and the Biſho 
doth afterwards reſign the Benefice, the Patron, and not the King, ſhall Pre- 
ſent : See Mich. 6 & 7 Ex Dyer 233. Or if ſuch Biſhop doth nor reſign, but 
is tranſlated ro another Biſhoprick (in which Caſe, the Benefice which he held 
with his firſt Biſhoprick, becomes void) the rightful Patron, and not the King, 
ſhall Preſent thereto (@»ere). And ſo the rightful Patron ſhall Preſent, if the 
Church held by Commendam Retinere, doth fall void by the Death of the Com- 
mendatory;for otherwiſe the rightful Patron may be ever kept from Preſenting, 
Mich. 22 Jac. Woodley v. Biſhop of Exeter, Manwaring and Edwards, 2 Cro. 
691. Coke's Entries 474. Hele's Caſe, ſee Rolls Abr. Tit. Preſentment, p. 344. 
And that the Patron ſhall Preſent upon the Death of the Commendatory, was 
adjudged per Curiam, in the Caſe of Henry Edes v. Walter —_— of Oxon, for 
the Living of Chinzer, within that Dioceſs, Paſcb. 19 Car. 2. Vaughay, p. 18. 
And the reaſon of the Law in theſe Caſes, is not only becaule that the Church 
in ſuch Caſes, is void, otherwiſe than by Creation, in which only Prerogati ve 
takes place. But becauſe the King, by granting, that the Biſhop ſhall hold the 
Church by Commendam, that would be otherwiſe void by Creation, doth 
thereby take the Benefit of his Prerogative, in that way that beſt pleaſeth him: 
For his Grant to hold the Church in Commendam, in ſuch caſe, is as it were 
a Preſentation, and as advantagious ; and therefore, if a next Turn be granted to 
another, when the Church is full of him that afterwards is made Biſhop, and the 
King doth grant, that the Church ſhall be held in Commendam, the Grantee of 
the next Avoidance hath loſt his Turn, as much as if the King had Preſented ; 
and that the very Patron, and not ſuch Grantee, ſhall Preſent when the Church 
is void of the Commendatory, Woodley v. Biſhop of Exeter, and others before: 
Which plainly proves, that a Grant to hold in Commendam, is as much as to 
Preſent, and ſhall ſerve for the King's Turn, which he hath by his Prerogative. 
But if the King hath the next Turn, and he grants a Faculty, or Diſpenſation, 
to the Incumbent, being Elected Biſhop before Conſecration, to retain his Be- 
nefice, this ſhall not amount to a Preſentation to ſatisfie the King's Turn, but 
that after the Death of that Incumbent, the King ſhall Preſent again, Dari, 77. 
11 H. 4. 76. 80. 

But Note, That the Lord Chancellor, or Lord Keeper of the Great Seal for 
the time being, have the Priviledge of Preſenting to the King's Benefices, un- 
der the yearly Value of Twenty Marks, viz. in the King's Books, 28 F. z. 
3. 8. 9. Br. Sware Impedit 65. But as I take it at this Day, the Uſe 
is to Preſent to Livings under the yearly Value of Twenty Pounds; yet 
the King may Preſent to any of his Under-valued Benefices, if he pleaſe. 

Alſo the Right of Preſenting to a Living in the Province of Canterbury, may 
go from an inferiour Biſhop for one Turn, to the Arch-Biſhop of Canterbury, 
z. when he doth Conſecrate a Perſon to be Biſhop of any of the Biſhopricks 
within his Province, and this Priviledge of the Arch Biſhop, in this Caſe, is 
ſuch, that he hath the Election of all the Preferments of the Biſhop's ns 

whom 


. 


» _ 
. 


7 , 
. "A . 
— — 
* 
” 
— 


whom he doth Conſecrate, and when he hath made his Option, the new Bi- 
ſhop is wont to make a Grant of the next Avoidance of the Church choſen to 
him and his Executors ;and if the Church which the Arch-Biſhop chooſeth doth 
not become void before the Biſhoprick to which the Gift thereof belongeth, 
ſo that he doth Conſecrate another Biſhop for the ſame See, he may make a 
new Option, and ſuch ſecond Biſhop is ro make him a Grant of the next Turn 
of the Benefice then choſen as before : Bur then his former Grant 1s void, and 
and theſe Grants (Practice may be Proof), for I find nothing in the Books to 
warrant it) are good to bind the Succeſſor, notwithſtanding Szat. x Eliz. but 
Quere, Whether the Arch-Biſhop of Canterbury hath the like Priviledge upon a 
Tranſlation 2 The Arch-Biſhop of Jork, within his Province, hath the ſame 
Priviledge as the Arch-Biſhop of Canterbury. 
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Advomſons, and Right of Preſentation, how granted over from one 
Perſon to another. What Grants are good, or not. 


HE Right of Patronage may paſs from one ſeiſed thereof, to a Stranger, 

by the Act and Conſent of him that is ſo ſeiſed, and ſometimes the In- 

heritance of the Advowſon is conveyed, ſometimes only the Right of Preſent- 

ing for one or more Turns, as ſhall 133 within a certain time, Gc. And 

this is either by the Grant of the Party intereſted therein by Deed, or by Deviſe 
made thereof by Laſt Will and Teſtament. 

That the Right of Preſenting may paſs by Grant, it is requiſite chat the 
Grantor have ſuch an abſolute Right in the Advowſon, that he may convey 
the ſame, according to the Eſtate by him granted; and alſo, that he purſue 
the Methods the Law preſcribes in ſuch Caſes : For all Eſtates that one hath 
Power to grant, or lawfully may grant, are not, nor cannot be granted by the 
fame Form of Conveyance : For if a Tenant in Tail grant his Advowſon to 
others, to the uſe of Himſelf and his Wife and the Heir-Males of the Huſ- 
band, and the Wife ſurvives the Husband, yet ſhe gains nothing by ſuch Grant, 


for that the Eſtate is determined by the Death of the Tenant in Tail, Mich. 


30 Jac. Lord Say v. Biſhop of Peterborough, Brownlow & Gouldsborough, 1. 161. 
So tho' the Son and Heir of that Tenant in Tail, join with his Father in the 
Grant of a next Avoidance in Tail, yet the Grant upon the Death of the Father 
is void againſt the Son and Heir that joined in the 7 hag ; becauſe the Son had 
nothing in the Advowſon, neither in Poſſeſſion, or Right, nor in actual poſſi- 
bility at the time of the Grant, Sir Marmaduke Wivel's Caſe, Hobart 45. &. 
Paſt h. 12 Fac. Wivell v. Epiſ. Ceſtrie, Brownlow & Gonldsborongh, 1.165. And 
tho' the Grant ſhould be made to the Perſon that hath the Reverſion, when the 
Eſtate Tail is determined for want of Iſſue, yet without a Fine levied in theſe 
Caſes by the Tenant in Tail, it is not good; and when it is by ſuch Means 
determined, and goes to the Reverſioner, he hath it not as an Advowſon in 
Tail, but in Fee-ſimple, Mich. 37 & 38 Elia. the Queen v. Haſſio, Moor 421. 
& Cro. 3. 519. When a Tenant in Tail of a Mannor, to which an Advowſon 
is appendant, doth grant the next Avoidance, and dies, the Grant is not abſo- 


| lutely void, but only voidable ; for the Iſſue muſt enter into the Mannor to 


void the fame, Noy, p. 143. Pa h. 13 Jac. B. R. Bowles v. Walter, Rolls 1 Rep. 
190. I Bulſtr. 31, And yet it is ſaid, that if Tenant in Tail of a Mannor to 
| =. © Pg which 
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52 The Clergy- Mau Law: Or, Chap. 10. 
which an Advowſon is appendant, doth diſcontinue one Acre with the Advow- 
on, and dies, the Iſſue in Tail may Preſent at the next Avoidance, before the 
Acre be re- continued, for that the Diſcontinuee did never Preſent after the 
Diſcontinuance, this being the firſt Avoidance after, 34 E. 1. Quare Impe. 
dit 179. 

So if Tenant for Life of an Advowſon in groſs, doth levy a Fine thereof, 
and before any Claim made by him in Reverſion, the Church doth void, he in 
Reverſion ſhall not afterwards have advantage of the Forfeiture, as to the pre- 
lent Preſentation ; for chat before Election made by him in Reverſion, the E- 
{tare of the Leſſee was not defeated nor deſtroyed, the which Election ought 
to have been by Claim, and then it was a Chattel veſted in the Leſſee before 
Election made by him in Reverſion, which cannot be deveſted after by the Pre- 
{entation of him in Reverſion, Trin. 13 Car. B. R. Spring v. Sir Julius Ceſar ad- 
judged upon Error brought, Rol/s Air. 1. 857. However the Grants void at 


the Death of the Tenants in Tail in the Caſes before put, do ſtand good againſt 


him during his Life. 
If Tenant in Tail of an Advowfon, doth grant by Fine the Advowſon in 


Tail, the Iſſue in Tail is concluded; or if ſuch Tenant doth grant to one b 


Fine the Nomination of a Clerk to the ſame Advowſon, when it becometh 
void, this Fine ſhall bind the Iſſue by the Statute, 32 H. 8. c. 36. Smith G. 
Stapleton's Cale, Plomd. 43 5. b. Contra. becauſe the Preſentation and Nomination 


is in eflect the ſame thing, and the Fruit and full Profit of the Patronage : But it 


Tenant in Tail of an Advowſon, doth grant by Fine the Nomination of a 
Clerk to one, and his Heirs ; ſo that when the Church doth become void, the 
Grantee, and his Heirs, may nominate a Clerk to the 'Tenant in Tail, and his 
Heirs, and that he or they ſhall Preſent the Clerk ſo nominated to the Ordinary, 
and the Tenant in Tail dieth, ſuch Fine ſhall not bind the Iſſues in Tail, be- 
cauſe there the Nomination and Preſentation are diftinguiſhed, and ſo the Fine 
is not of the thing entailed, by Doderidge, in his Complete Parſon, p. 36. So 
when one was Tenant in Tail, of the Nomination of a Clerk to an Abbot to 
Preſent over, the Abbor Preſented without any Nomination, and had his Clerk 
Inſtituted and Inducted, and then the Abbot did get a Releaſe of the Anceſtor 
Collateral to rhe Tenant in Tail with Warranty; it was held, that the Iſſue in 
Tail ſhould be barred, for that the Induction by Uſurpation, put the Tenant 
in Tail out of Poſſeſſion, ſo that there remained only a Right which was bound 
by the Warranty Collateral, x H. 5. f. 1. vouched in Hare and Buckley's Caſe, 
Plowden 5 29 4. 8 

Upon a Quare Impedit brought by the Heir of a Tenant in Tail, the Defen- 
dant pleaded, that the Father of the Plaintiff gave the Advowſon by Deed, to 
him and his Heirs; and that the Anceſtor Collateral to the Plaintiff, to whom 
he is Heir, releaſed with Warranty for him and his Heirs, the ſaid Advowſon 
ro the Defendant, and that this Anceſtor is dead, ec, and it was adjudged a 
good Bar, affirmed in Error, Jenkins Cent. 4. Caſus 83. 

Alfo Eccleſiaſtical Perſons ſeiſed of Advowſons, in the Right of their Chur- 
ches, have not ſuch an abſolute Right thereto, that they may convey the ſame 
from their Succeſlors : For if all Avoidances of an Advowſon that ſhall happen 
within a certain time, or the next Avoidance only be granted by a Biſhop, the 
Grant binds not ſuch Biſhop's Succeſſor, by reaſon of the Statute, 1 Eliz. as 
was adjudged upon a Qzare Impedit brought, by reaſon of a Grant made of the 
Advowſon of an Arch-Deaconry, for Twenty one Years, becauſe it is parcel 
of the Poſſeſſions and Hereditaments of the Church, and not a thing whereof 
any annual Rent or Profit can be reſerved. And ſuch Grants made by Biſhops, 
tho afterwards confirmed by their Deans and Chapters, are not only void _——_ 

1 5 Succeſſors, 


— — 
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0 
j Succeſſors, bur alſo againſt the King, when the Temporalties of the Biſhoprick 
5 come into his hands, Earl of Bedford's Caſe, Rep. 7. f. 7. But tho theſe Grants 
| are void againſt their Succeſlors and the King, yet the Grant of a Biſhop 
j in ſuch Caſe, is good againſt himſelf, ſo that he cannot void it during the time 
1 "8 that he continueth Biſhop : The Statute of the firſt Elizz. being made only for 
* the Benefit of the Succeſſors, and the King, that by the preceding Poſſeſſors 
J they might not be prejudiced in their reſpective Rights, but not to reſtrain thoſe 
in Poſſeſſion, that they ſhall not do any thing to bind themſelves during their 
own times, for then they could not demiſe Lands not formerly let for Rent, 
but muſt retain them in their own hands, nor have Benefit of their Waſtes, but 
by their own Stock, &c. Mich. 37 & 38 Eliz. Dean and Chapter of Hereford v. 
Biſhop of Hereford & Ballard, 3 Cro. 440. Paſch. 32 Eliz. Sale v. Biſhop of Co- | 
ventry & Marſh, 1 Anderſ. 24%. Mich. 32 & 33 Eliz. Smallwood and others, 2. 3 
Biſhop of Coventry & Marſh, 3 Cro. 207. Irin. 41 Elin. Armiger v. Biſhop of 4 
Norwich & Holland, 3 Cro. 690. And the like Law is in the Caſe of Grants, | 
made by Deans and Chapters, for they void when the Dean (being principal | 
Member of the Corporation) dies, and binds both Dcan and Chapter during | 
his Life only, Stat. 13 Eliz. c. 10 Paſch. 39 Elia. Hurt v. Singleton, 3 Co. 60. | 
Rickman & Garth, 2Cro. 173. ; 
Notwithſtanding ſuch Advowſons as be appendant to Mannors, or other 
things uſually let, do paſs now, as well as before the ſaid Statute, 1 E. 
with the things to which they are appendant, ſuch things not being granted 
contrary to the Contents of that Statute. And if he that is poſſeſſed for a 
Term of Years, of an Eccleſiaſtical Inheritance, ro which an Advowlon is ap- 
pendant, doth grant away the Avoidances if any ſhall happen during his 
Term then in being, and after doth ſurrender his Term to him in Reverſion, 
who accepts of the fame, and makes a new Leaſe thereof to another, Cum Per- 
tinentiis ; yet he to whom the Avoidances happening during the Term were 
granted by the firſt Termer, ſhall enjoy the fame, becauſe the Limitation, It 
any ſhall happen, is no more than the Law in this Caſe would have ſaid. And 
if by ſuch after Surrender, a precedent Grant ſhould be voided, it would be in 
the power of the Grantor, at pleaſure, to derogate from his own Grant; whereas 
by the Rule of Law, every one's Grant is to be taken moſt ſtrongly againſt 
himſelf, and beneficially to the Grantee, Trin. 8 Jac. Davenport's Cale, Co. 8. 1 
F. 144. | jd 
Alſo the Law is the ſame in the Caſe of any Maſter, and Fellows of any jl 
College, Maſter, or Guardian of any Hoſpital, Parſon, Vicar, or other, ha- 9 
ving an Advowſon, in the Right of their Church, College, or other Eccleſia- 


R ſtical Preferment, Stat. 13 Eliz. c. 10. Neither can any Grant, or Leaſe, for I 
. : any Years, or Lives, made by any of the Perſons aforeſaid, of an Advowſon fl 
4 | in groſs, held in Right of their Churches, Colleges, &c. hold good, againſt 0 
. the Succeflors. However, it ſhall be confirmed, they having by the Statute, 


13 Eliz. c. 10. a Power left them, only of granting things Corporeal, as Lands, 
exc. of which a Rent may be reſerved, and not granting things that lie in 
Grant, of which ſort are Advowſons, Rep.5. f.3. ewel's Caſe, 5 Co. 15. 10Co. 


2 60. But ſpeaking properly, theſe Leaſes are rather voidable than void for the "2 
8 Succeſſor may, as he pleaſes, make the ſame either void or valid, as to him- i 
x elf ; and if he will make ſuch Leaſe void, he muſt do it either by Entry upon 
2 the thing in Leaſe, to which the Advowſon is appendant ; or by Claim, where 
| | the Advowſon is in groſs. And as he may (and if he do) muſt by ſome Act) 
* make them void; ſo he may affirm, and make them good, during his time: 
* | For it hath been adjudged, That tho' the King, when the Temporalries of a 
& Biſhoprick do come to his Hands, ſhall avoid a voideble Leaſe, during the va- 


cancy 
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cancy of the Biſhoprick, in Privity and Right of the Biſhoprick ; ſo chat if a 
Turn fall, he ſhall Preſent to the void Church: Yer that ſhall not void the 
Leaſe ſo abſolutely, but that the ſucceeding Biſhop may make good the ſame : 
And ſo may a Dean and Chapter, or any other Eccleſiaſtical Perſons in the 
aforeſaid Caſes. And ſuch Leaſes of Advowſon, whether they were lett in 
groſs, or paſſed as appendant, are made good by the Succeſſor againſt himſelf, 
by expreſs Agreement to the Leaſe of his Predeceſſor; or (in caſe the Ad- 
vowlon was Leaſed with a thing Corporeal, as appendant thereto) alſo by A. 
greement in Law, 1 Inſt. 211. b. Co. 7. f. 8. Which is made either by Accept- 
ance of Rent, or by Diſtraining for Rent due, for the thing to which the Ad- 
vowſon is appendant, at a Day after the Death of the Predeceſſor; or (in caſe 
ſuch Leaſe be for one or more Lives) by bringing an Aſſiſe; but the 
Alliſe cannot be brought, in caſe ſuch Leaſe be for Years ; and therefore, be- 
ing brought by rhe Succeſſor, doth not affirm ſuch Leaſe ; and this extends as 
well to aggregate, as to ſole Corporations ; only in the Caſe of an aggregate 
Corporation, the Dean, or principal Member thereof, cannot by his fole Act 


diveſt any Right that is in him, and the other Members, as was adjudged in 


the Caſe of Magdalen-College, in Cambridge, 11 Co. 77. 

So if an Husband be ſeiſed of a Mannor, to which an Advowſon is appen- 
dant, jointly with his Wife, for Life, his Right is not ſo abſolute, that he can 
convey from his Wife : For if he doth alien one Acre with the Advowſon (by 
which the Advowſon is appendant to the Acre) and dies, and then the Church 
doth void, after the Wife hath re-continued the Acre, ſhe may Preſent, bur 
not before, 17 E. 3. 5 19. adjudged Contra 22 E. 3. 7. 23. A. 8. But if the 
Alienee doth alien the Acre to another, ſaving the Advowion, and then the 
Husband dies, the Wife may Preſent to the next Avoidance, becauſe ſhe can- 
not recover it with the Acre, 17 E 3.5.19. . And fo if the Husband had 
aliened the Advowſon, as in groſs, and after doth alien the Mannor to ano- 
ther, and dies, the Wiſe may Preſent upon an Avoidance, before the Mannor 
is re- continued, becauſe the Advowſon is in groſs, Roll. Alr. 2. p. 35 2. Contra 
17 E. 3. 19. b. So if the Wife be endowed of the third part of a Mannor, and 
of the Advowſon appendant ; and after, another Husband and Wife do pur- 


chaſe all the Mannor, and then the Husband doth alien one Acre of the Man- 


nor, with the Advowſon ; and after rhe ſecond Preſentment, the Husband dies, 
and the Tenant in Dower dies, the Wife may Preſent to the third Turn, al- 
tho' that ſhe hath not re- continued the Acre; for that the Advowſon, by the 
Alienation, could not paſs as appendant to the Acre, becauſe that at the time 
that the Husband aliened, he had but a Reverſion in it, 23 Af. 8. 22 E. 3. 7. 
the ſame Caſe. However, Husbands ſeiſed in the Right of their Wives, and 
all other Perſons may make their Grants, according to the Intereſts that they 
have : And therefore. if there be four Joint-Tenants of an Adyowſon, and one 
of them grants over his Intereſt, this is good, for his part, againſt the Survi- 
vor; by Anderſon, and not contradicted by Windham, or Rodes : But Fenner 
againſt ir, becauſe it is a thing entire, Hi. 30 Eliz. Agnes Kemp v. Biſhop of 
ini befler, Gouldsborough 81. 

Thar the Right of Preſenting may paſs by Deed, or Grant, tis requiſite, 
that the Deed, or Grant, do contain ſuch apt and proper Words as the Law al- 
lows to pals the ſame : For when the King giveth, or granteth Land, or a Man- 
nor, with the Appurtenances, without he make expreſs mention in his Deed, 
or Writing, of Advowſons of Churches, when they fall, belonging to ſuch 
Mannor, or Land: At this Day the King reſerveth to himſelf ſuch Advowſons, 
albeit that amongſt other Perſons it hath been obſerved otherwiſe, Stat. 17 E. 2. 
c. 15. Doctor and Student, c. 20. J. 1. But if a Mannor, to which an Advow- 


ſon 


k 
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8 
ſon is appendant, doth come to the King's Hands by Eſchear, or by Purchaſe, 
if the King giveth the Mannor to a Man as entirely, as ſuch an one held the 
ſame before it came to the King's Hands by way of Eſcheat, or as ſuch an one 
held it that enfeoffed us, the Advowſon doth paſs without ſaying, Cum feodis 
& 1dvocationibus. And the Reaſon is, becauſe the Law doth intend in ſuch 
Caſe, that the King is informed of his Right, and fo in Judgment of Law, 
ſuch Words are equivalent to an expreſs mention of the Advowton, which the 
Statute requires, Hil. 10 Jac. Whiftler's Cale, 10 Co. 62. Paſch. 18 Eliz. Dyer 
350, 351. The King ſeiſed of an Advowſon of a Prebend in Fee, which is 
Preſentative, grants, Totam Reforiam ſive Prebendam noſtram de Itching Abbas 
in Com. Sonth. cum omnibus Decimis quibuſcunque eidem pertinentibus, Gc. Mo- 
naſterio de Winton nuper ſpect. in tam amplis modo &. forma, as the late Abba- 
teſs held it, altho the Abbateſs was ſeiſed in Fee of the Advowlon, yet the 
Advowſon ſhall nor paſs by this Grant, bur the King ſhall be underſtood to be 
deceived ; for he intended to pals the Rectory and Tythes as a Lay-thing, and 
not the Advowſon, Hil. 14 Jac. Rolls Abr. 2. p. 189. So if the King grants a 
Mannor Habendum una cum Advocatione, the Advowſon being appendant, it will 
paſs by thoſe words, Rolls Abr. 2. p. 65. But if it be in groſs, it will not pals, 
unleſs it be ſpecially named, not only in the Halendum, but in the Granting 
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Part preceding it, 38 H. 6. 36. Abbeſs of Sion's Caſe, Paſch. 3 Car. Hartop 


&* Tuck v. Dalby, Hetley 14. So if a common Perſon doth grant a Mannor, Ha- 
bendum una cum Adwvocatione, of another Mannor ; this is not good to pals the 
Adyowſon, Rolls Abr. 2. p. 65. And if in the former part of the King's Grant 
of a Mannor, Cum pertinentiis, the Advowſon is excepted ; yer, if afterwards 
there come Words ſufficient to paſs the ſame, all the parts or the Letters-Pa- 
tent taking effect at the ſame time, the Advowſon ſhall paſs as appendant to 
the Mannor, Hil. 10 Fac. Whiſtler's Caſe, 10 Co. 65, 66. Bur if the King 
grant a Mannor (to which an Advowſon is appendant) with the Appurte- 
nencies, and all Profits, Commodities, and Hereditaments, to the ſame be- 
longing, the Advowſon is not included in ſuch Grant, Mich. 14 Jac, Chancel- 
lor and Scholars of Cambridge, v. Walſgrave, Hob. 126. 

If the King being ſeiſed of a Rectory, and of the Advowſon of the Vicarage 
of the ſame Church, and by Letters-Patents gives, Recforiam predictam & etiam 
vicariam prædictæ Ecclefie, the Advowſon of the Vicarage doth not pals, no not 
in the Caſe of a common Perſon, much leſs in the Caſe of the King, for that 


the Vicarage is another thing than the Advowſon, Mich. 31 & 32 Eliz. 3 8 | 
e . 


163. But by Walmſley Jultice, if the King had granted Eccleſtam ſua d 


it had paſſed, Mich. 31 & 32 Eliz. Aſhegells &. Bennis Caſe, 1 Leonard 191. 


But if an Advowſon of a Vicarage that is appendant to a Rectory, come to the 
King, by the Patron's being attainted of Felony, and the King doth afterwards 
grant the Rectory, Et omnia tenementa parcel. ſpectani dictæ rectur adeo plene 2 
in tam amplis modo &. forma, as the Perſon attainted had it, the Advowſon of 
the Vicarage doth paſs, 18 Eliz. Dyer 30. 

If the King be ſeiſed of the Rectory of D. and grants Advocationem Eccleſiæ 
de D. thereby, the Advowſon doth not paſs, for that by the Appropriation the 
Advowſon is gone, and is not in Fſſ:, and by conſequence cannot be granted: 
And it was held not to be a Cafe within the Statute of 4 & 5 of Phil. & Mary, 
of Confirmation of Grants of the King; for the ſaid Statute doth but help miſ- 
recital, miſ-naming, miſtaking, & c. but doth not make Grants good of ſuch 
things that are not. And if it were in the Caſe of a Subject, nothing would paſs, 


by Manwood Chief Baron, Trin. 26 Eliz, the Queen & Lord Lumley s Cale, 
2 Leon. 80, Hob. 304. | 


It 
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If the King, for Recuſancy, doth ſeiſe two parts of a Mannor, to which an 
Advowſon is appendant, thereby he ſhall have two parts of the Advowſon ; 
and if he doth grant the Mannor with the Appurtenencies, and all Profits, 
Commodities, and Hereditaments, to the ſame belonging, for Twenty one 
Years if the Recuſant continues ſuch for ſo long time, the two parts of the 
Advowſon are not thereby paſſed from the King, Mich. 14 Jac. Chancellor, 
Cc. of Cambridge v. Walſgrave, Hobart 126. and by Moor 872. For want of 
a more ſpecial mention of the Adyowſon, according to the Statute, 17 E.2.c.15, 
or of the words, Adeo plene & integre & in tam amplis modo & forma pront, &c. 
the Recuſant had the Mannor. But in Caſes of Reſtitution, as in Reſtitution 
of the Temporalties of a Biſhoprick, to a ſucceeding Biſhop, Advowſons do 
paſs from the King, without expreſs mention of them, or words equivalent for 
the words of the faid Statute are: (Uhen the King giveth oz granteth, H.. 
10 Fac. in Whiſtler's Caſe, 10 Co. 64. b. 41 E. 3. 5. 27 Af. 48 Trin. 4 Eliz, 
Vyllion v. Lord Barkley, Plowd. 251 & 252. | 

In the Caſe of a common Perſon, by the Grant of a Mannor, to which an 
Advowſon is appendant, without any mention of the Advowſon, or ſaying, 
Cum pertinentiis, the Advowſon doth pals : And ſo it did in the Caſe of the 
King, before the Statute of Prerogativa Regis, 17 E. 2. 15. 18 E. 2 5. 8 f. 
7. 4. 19 E. 2. Br. 844. Hil. 10 Jac. 10 Co. 64. b. Mhiſtler's Caſe, Rot. 2 Abr. 
60. 1. 4. And tis ſaid, that without mentioning the Advowſon, or ſaying, Cum 
pertinentiis, the Adyowſon paſſes, tho the Feoffment of the Mannor be without 
Deed, 39 E. 3. 21. Mich. 29 Eliz. Gonldsborough p. 42. Co. 10. 64. Rolls Abr. 
2. 62. — it is parcel of the Mannor, and lieth in Tenure, 15 H. 7. but if 
the Grant be of the third part of the Mannor, tho the word Cum pertinentiis 
be added, if no expreſs mention of the Adyowſon be made, nothing of the Ad- 
vowſon doth paſs, Trin. 30 El. Long v. the Biſhop of Glouceſter & c. Savile 103. 
And yet if a Wife be endowed of a third part of a Mannor, the third part of 
the Advowſon ſhall paſs therewith, as appendant to it, 6 E. 3. 44. Quare Im- 
pedit 40. And if another Husband, and the Wife, after ſuch Endowment, do 
purchaſe all the Mannor, and Preſent twice, and then alien one Acre of the 
Mannor with the Advowſon appendant, the third part of the Advowſon doth 
not paſs as appendant to the Acre; for that the Husband hath but a Reveſion 
in the third part, at the time of rhe Grant, 23 A/ 8. adjudged ; beſides, at this 
Day, no Alienation of rhe Husband's ſhall be prejudicial to the Wife, Stat. 3 2H. 
85 C. 28. And yet note that it is ſaid, That if one doth Demiſe a Mannor, to 
which an Advowſon is appendant, and faith not, Cum pertinentiis, the Advow- 
ſon doch not paſs, which was ſaid inthe Caſe of a Parſon's Leaſe, Paſch. 25 E.. 
C. B. in Higgins & Grant's Caſe, 3 Cro. 18. Doctor and Student, c. 20. |, 1. 
but this ſeems to be contrary to Whiſtler's Caſe, 10 Co. 64. before-mentioned, 
unleſs there may be a difference between a Grant and a Leaſe. 

Tho' it be before ſaid, that without mentioning the Advowſon, or ſaying, 
Cum pertinentiis, the Advowſon paſſes with the Mannor, tho' the Feoffment of 
the Mannor be without Deed, yet if a Man be ſeiſed of a Mannor, whereunto 
an Advowſon is appendant, and maketh a Feoffment of three Acres parcel of 
the Mannor, together with the Advowſon to two, to have and to hold the one 
Moicty of the Acres of the Advowſon to one, and his Heirs ; and the other 
Moiety of them, together with the other Moiety of the Advowlon to the other, 
and his Heirs, this cannot be good without Deed ; for the Feoffor cannot an- 
nex the Advowſon to theſe three Acres, and diſannex it from the reſt of the 
Mannor without Deed, 1 Inſt. f 190. b. Savil 104. So an Advowſon in groſs 
will not paſs without Deed by Livery and Seiſin, only at the Door of the 


Church, Rolls Abr. 2. p. 62. 6 H. 7.3.16 H.7.3. Let it is faid, chat if the a 
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vowſon be pleaded to be granted by Deed, and Iſſue is taken by a Stranger to 
the Deed, that he did not grant it by the Deed, if it be found, that he did 
grant it without Deed, or by another Deed, it is good ; for that the Deed is 
Surpluſage, and the Effect of the Iſſue is upon the Grant, and nor the Deed, 
43 E. 3. 1.6. 2 Rolli dbr 2. 681. | 
If a Prebendary having an Advowſon belonging in Fee to his Prebend, doth 
Leaſe his Prebend, Cum omnibus commoditatibus emolumentis proficnis & advan- 
tagiu, the Advowſon doth not paſs by ſuch Words, becauſe they imply only 
things gainful, which are contrary tothe nature of an Advowſon, Mich. 16 Jac. 
a London v. the Chapter of the Collegiate-Church of the Virgin Mary of 
onthwell, Hobart 304. And yet an Advowſon may be yielded in Value upon 
a Voucher, and be Aſſets in the Hands of an Executor; but Words in Grants 
ſhall be conſtrued according to a reaſonable and eaſie Senſe, not ſtrained to 
things unlikely and unuſual ; and upon that Reaſon, a Grant of all Woods, 


and Trees, doth not paſs Apple-Trees, 14 H. 8. 1. So an Appropriation will 


not paſs by the Name of an Advowſon, 44E 3. 33. yet an Advowſon will 
be contained under the Name of a Tenement, and therefore Licence to pur- 
chaſe Lands and Tenements in Mortmain, extends to Advowſons, 23 E. 3. 


18 Eliz. Dyer 350. And ſo Advowſons paſs by the Name of all Hereditaments - 


wins where the Church lieth, 15 Eliz. Dyer 322. See John Londons Caſe be- 
ore, Hb. 304. 

Sometimes an Advowſon is called a Nomination, or Preſentation ; there- 
fore, if the Nomination of an Advowſon be granted, Habendum the Adyow- 
ſon, the Habendum is ſufficiently purſuant ; for tho' it vary in Name, yet it is 
all one in Nature, ſo that che Grant of the Nomination of an Advowſon, is in 
ſubſtance, the Grant of the Advowſon ; for the Profit and Commodity of an 
Advowſon reſteth in the Nomination, or Diſpoſition, of the fame : Hereof it 
enſueth, that if one grants the Advowſon, excepting the Preſentation, durin 
his Life, ſuch Exception is void and repugnant to the Grant, 38 H.6.38.h. Dode- 
ridge's Compleat Parſon, p. 63. And tho' Nomination, and Preſentation, are 
oftentimes, in Law, uſed for one and the ſame thing, 14 H. 2. 22. by Kingſ- 
mill; yet Preſentation, and Nomination, may be ſo diſtinguiſhed, that one 
may have the Preſentation, and another the Nomination, as diſtinct Inheri- 
tances. And this may come to paſs, by the Grant of him that is ſeiſed of the 


Advowſon : For if he that is ſo ſeiſed, doth grant unto another, and his Heirs, 


That the Grantee, and his Heirs, every time that the Church doth become 
void, ſhall nominate to the Grantor, and his Heirs, a Clerk to be Preſented 
to the fame Church; and that the Grantor, and his Heirs, ſhall Preſent the 
Clerk, ſo nominated, to the Ordinary of the Place, to be Admitted and Inſti- 
tuted accordingly into the Church, this is a good Grant : And he who haththe 
Right of Nomination, is the only Patron of the Church, and ſhall maintain a 
Quare Impedit in his own Name; and he that is to Preſent ſuch Perſon ſo no- 
minated, in Preſenting, ſhall be but as Servant to him that hath the Nomination, 
34 B. 3-69. 09.14 H. 4. . % iH.c.1,2, 16: f 4. 123-4. 21 H.c, 
17. . Paſch. 2 H. 8. Kell. 16r. Sir George Shirley v. Underhill & Burſey, Mich. 
14 Jar. Moor 894. wal = 

And accordingly, if one hath a Nomination to a Benefice, and another the 
Preſentation, and he that hath the Preſentation granteth an Annuiry to a Clerk, 
until he be advanced to a Benefice by the Grantor ; if afterwards the Church 
doth become void, and the Grantee be nominatcd to the Grantor, to be Pre- 
ſented over; and he being Preſented accordingly, is Admitted, Inſtituted, 
and Inducted, yet the Annuity ſhall not ceaſe : For the Grantee was not there- 
unto preferred by the Grantor, altho he Preſented him, Dederige's Compleat 


I Parſer, 
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Purſon, p. 65. And yet if a Writ of Annuity be brought againſt the Parſon, 
the Aid is only grantable of him that hath the Preſentation, and not of him that 
hath the Nomination, Paſch. 5 Blix. Moor 49. 1 H. 5. F. 1. 

And if one hath the Nomination, and another the Preſentation, and ſuch 
Right of Preſentation doth accrue to the King, he that hath rhe Nomination 
ſhall have all, by reaſon that it is undecent for the King to do any thing as a 
Servant to another; by Townſend Serjeant, Mich. 32 H. 8. Dyer 48. 3 H. 4. 
33. 4 E. 6. Br. Caſe 4io. Mith. 1 Cur. Dickenſon & Greenbow's Calc, Pop- 
ham 158. But by Doderidge, the Nominator ſhall, in ſuch cafe, nominate to 
the Lord Chancellor, who, in the Name of the King, ſhall Preſent to the Ordi- 
nary, Compleat Parſon, p. 69. 

Tho' in the Cale before, the Nominator is Patron, and he that is to Preſent, 
is as his Inſtrument, or Servant; yet if he that is ſeiſed of an Advowſon, doth 
grant to another, that at every Avoidance he ſhall nominate to the Grantor two 
Clerks, of which he ſhall Preſent one to the Biſhop, the Grantor on Grant 
notwithſtanding) remains Patron, becaule the Election is in him, which of the 
Parties named {hall be Preſented, and have the Benefice, 14E.4.2. However, if in 
theſe Caſes reſpect be had to each other, they are both Patrons after a manner; 
and for Injury offered by either of them to the other, they may puniſh each 
other, as if he that hath the Nomination will Preſent immediately to the Or- 
dinary, he that hath the Preſentation may bring a Quare Impedit, or a Writ of 
Right of Advowſon againſt him, as his Caſe ſhall require: So if he that hath 
the Preſentation, doth refuſe to Preſent the other's Clerk nominated unto him, 
or doth Preſent one without his Nomination, the other may have his @zare 
Impedit, or Writ of Right, againſt him, and his Writ thall be, Quod permittat 
ipſum Præ ſentare, &c. and not Nominare : For if fo, the Writ ſhall abate ; but 
in his Declaration he ſhall declare upon the eſpecial Matter, 14 H. 4.11. 1H. 
5. 1. Paſe h. 5 El. Moor 49. Mich. 16 Jac. Sir George Shirley & Onderhil's Caſe, 
Moor 894. And tho' one hath a Writ to the Biſhop againſt rhe other, yet that 
ſhall not out the other of his Poſleſſion, Paſch. 5 Flix. Moor 49. 

As the Right of Patronage, or perperual Intereſt in an Advowſon may paſs, 
by the Grant of him that is ſeiſed thereof. ſo the Right of Preſenting to one, or 
more Avoidances, or to ſo many as ſhall happen within a time limited, may be 
conveyed by the ſame means; but when a Grant is made of the next Avoid- 
ance of a Church, it muſt be done by Deed, for a Grant by Word only will 
operate nothing, Mich. 31 & 32 Eliz. Criſp's Caſe, 3 Cre. 163. And if the 
King doth grant a next Avoidance of an Advowſon belonging to the Duchy of 
Lancaſter, this ought to be under the Duchy Seal, and is not good under the 
Great Seal, Rolls Abr. 2. p. 182. 

If the Grant of the next Avoidance be to one, his Heirs, and Aſſigns, yet it 
is but a Chattel, and ſhall go to the Executors, 39 E. 3. 37. 34 H. 6. 27. But 
if one doth make a Grant to J. S. for the Life of J. S. of the next Avoidance 
of his Church, ſo that he may Preſent, if the Church void during his Life, 
chis is a limited Grant, fo that if no Avoidance happens during the Grantec's 
Life, the Executor ſhall not Preſent, Irin. Car. Hyde v. Man, Jones 407.1Cro.505. 
And it is ſaid to be adjudged, 9 Eliz. That if a Mannor be bargained and fold, 
the Advowſon appendant will not paſs, if the Deed be not enrolled, Stamp & 
Clinton's Caſe, Rolls Rep. „ Iſt. 222. b. ; 

He that hath a Grant of a next Avoidance of a Church, ought to Preſent to 
the next that happens after ſuch Grant made, at his peril ; and if the Church 
being full, the rightful Patron doth grant Præſentationem quandocunque &. qul- 
vrodocunque Eccleſia vacare contigerit pro unica vice tantum. And adds, thatthis 

Grant ſhall remain in force, until a fit Clerk by his Preſentment ſhall be 1 
| ted. 
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ted, Inſtituted, and Inducted, yer theſe general Words do not enable the 
Grantee to take any other than the next immediate Turn : For if they ſhould, 
the true Patron would not know certainly when to Preſent, and would be dil- 
abled by reaſon of uncertainty to make any new Grant, nor could the Jury up- 
on a Jure Patronatus awarded, know how to return their Verdict, and ſo the 
Church ſhould remain for ever litigious. But if in this Cale the Grantee doth 
Preſent in his Turn, and be diſturbed by any elder Title, or Grant, this Grant mall 
remain in force, to enable him to Preſent to the Church, upon the firſt Avoi- 
dance, after the preceding Grant is ſatisfied, Trin. 8 Fac. Starkey v. Pool, 1 Bul- 


ſtrode 26, And this holds as well in the Caſe of the King, as of a common 


Perſon, Irin. 27 Elix. Buskervil's Caſe, 7 Co. 28. And the ſame Law 1s, 
where a ſecond Preſentment is granted to the King: For if he doth not take it 
whilſt he may, vz. either before the Church is filled, or after by removing 
the Incumbent of the Uſurper, he ſhall never have it, Paſch. 26 Eliz. Beverly 
v. Arch-Biſhop of Canterbury, Owen. 

But if the King hath the firſt and next Avoidance of a Church, and after 
doth grant a Diſpenſation to the Incumbent to retain the Benefice in Commen- 
dam after he ſhall be made a Biſhop, if the Incumbent doth hold it with a Bi- 
ſhoprick accordingly, during his Life, yet this ſhall not amount to a Preſen- 


ration, but the King ſhall have his Turn after the Death of the Biſhop, Mick. 


9 Jac. King v. Alorsfall & Wale, Davis 77. becauſe, the Grant of the Com- 
mendam was but a continuance of the old Title, and doth only fatisfie the 


King's Right by his Prerogative, which is to Preſent ro Churches void by Cre- 


ation, and is not an Execution of the Right which he hath to the next Turn; 


and the Diſpenſation being granted before Conſecration of the Biſhop, it pre- 


vented the Church from being void: See Chap. 9. and the King's continuing 
the Church full of him that is made a Biſhop by Commendam, ſhall not prevent 
him of the next Preſentment, after the Church is void of the Commendatory ; 
bur when the King making the Incumbent of a Church Biſhop, doth Preſent 
thereto by his Prerogative, he that hath the Grant of the next Avoidance 
made to him when the Church was full, ſhall not have the next Turn after 
the Church ſhall be void of the King's Preſentee; reſolved in Maring & Wo»d- 
5s Cate, vouched by Jones in Evans & Kiffin's Cale v. Ashwith, Palmer 478. 
nor the King in this Caſe, if he be the Grantee of the next Avoidance, ſhall 


have the next Turn, becauſe then he doth not continue the old Incumbency, 
but Preſents a new by a double Title. 


It one hath the Grant of a ſecond Avoidance, and he that hath the Grant of 


the firſt Avoidance, doth Preſent upon a Simoniacal Contract; cho' his Clerk 
be Inſtiruted and Inducted, and the King doth afterwards Preſent upon his Ti- 
tle of Simony, and his Clerk be alſo Inſtituted and Inducted, yet this ſhall not 
prevent him that hath the ſecond Avoidance, from Preſenting when the Church 
thall be void of the King's Incumbent, becauſe the Inſtitution and Induction of 
the Clerk of him that had the firſt Avoidance is void, and the King doth Pre- 
lent as to his Turn, and ſo only bars the Grantee of the firſt Avoidance from 
Preſenting again, and not the other, when the King's Right is ſatisfied ; bur if 
one hath the Grant of rhe firſt Avoidance of a Church, and doth Preſent a 
Clerk to the Biſhop, who doth obtain Admiſſion, Inſtitution, Inſtalment, or 
Induction thereupon, for any Reward, or Promiſe, ec. or doth Preſent ſuch 
Clerk to his Avoidance, who within ſeven Years before his acceprance, or ta- 
King of ſuch Benefice, had obtained Holy Orders,by reaſon of any corrupt Pay- 
ment, or Agreement; and the Clerk, in eicher Caſe be Inſtituted and Inducted 
accordingly, this is a Plenarty, and his Turn ſerved, altho' the Church in both 
Caſes, immediately upon the Induction be void bur the King in this Caſe hath not 
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the Turn, but he that hath the Right to the next Avoidance after, Stat. 31 EL 
c.6. Paſch. 14 Jac. Winchcomb v. the Biſhop of Wincheſter & Pulleſton, Hobart 167. 
If when a Church is void, a Grant is made of the next Avoidance thereof, 
it ſhall extend to the next that falls after the Church is filled, and not of the 
preſent Turn; by Fztzherbert & Shelly, Hil. 28 H. 8. Dyer 26. Mich. 10 & 
it Eliz. Agard v. Bithop of Peterborough, 1 Anderſon 15. But when the 
Church is full, if che Patron grants Proximam adyocationem to one, and after 
doth grant Proximam advocationem to another, the ſecond Grant ſhall not ex- 
tend to give the next Turn after that which was firſt granted, tor that is nor 
Proxima advocatio, but ſhall be void: And ſo if a Man being ſeiſed of an Ad- 
vowſon in Fee, and having a Wife, doth grant the third Avoidance of the 
ſame Church, the Grantee ſhall not have the fourth Avoidance, where the 
Feme hath the third for her Dower, unleſs in theſe Caſes the Deed is more ſpe- | 
cial, Mich. 42 Jar. Woodley v. Biſhop of Exeter, Manwaring & Edwards, 2 Cro. | , 
| 
, 


691. 20 H. 8. Bro. Preſent. al Eſgliſe 52. 35 H. 8. ibid. 55. 15 H. 7: 7. Trin. 
29 H. 8. Dyer 35. Co. 8. f. 144. Mich 42 Eliz. Williams v. Bilhop of Lincoln, 
Ec. 3 Cro. 791. 

If a Patron of an Advowſon doth grant to B. and C. the next Avoidance, ( 
and doth become bound to C. in an Obligation, that C. ſhall enjoy the ſaid 3 
Preſentment without any Diſturbance or Claim of the ſaid 4. and after B. doth 7 
releale to A. who (the Church becoming void) did offer to joyn with C. in Pre- K 
ſenting to the Avoidance ; yet it was held, that the Obligation was forfeited, p 
altho that A. had a Title of new, after the Obligation was centred into, Mich. * 
26 Eliz. C. B. Blueſs Cale, 4 Leon. fol. 18. Or if a Man bind himſelf in an Ob- 1 
ligation to procure a Grant of the next Avoidance to be made to another, ſo 0 
that the other may at the next Avoidance Preſent, and doth ym 2 Grant 7 
to be made accordingly, and then the Incumbent is made Biſhop, ſo that the 3 
King Preſents by his Prerogative; in this Caſe the Condition is not performed, 


by reaſon of theſe Words, ſo that the Grantee may Preſent, Hil. 29 Elz. Bing- 1 
ham v. Squires, Leonard 4. fol. 61. A 
Whether the Patron of a Church doth grant Proximam adwocationem Ecc leſiæ f 
de D. bac vice ; or that another ſhall. have the next Nomination of an able 6 -. 
Clerk to his Church, when it ſhall void; it is all one in effect, and in the lat- ha 
ter Caſe, the Grantor is bound to Preſent to the Biſhop ſuch Clerk ſo by the 1 
Grantee named ; and if the Grantee be diſturbed, he ſhall have his Quare Ipe- thi 
dit, as Patron by Rede, Paſch. 2 H. 8. Kelewey 160. b. 34 
That the Right of Preſenting may pals by Deed, or Grant, the Grant muſt {| 
be made of that Intereſt, which by Law may be granted: For tho whilſt a cot 
Church is void, the next Avoidance, or Avoidances that ſhall happen, or the ſe: 
Inheritance of the Advowlſon, may be granted away, Mick. 42 & 43 Eliz. Leeke Pre 
v. the Biſhop of Coventry, Owen: Yer the void Turn it ſelf is not grantable mo 
by any common Perſon, for thar it is a meer Spiritual Thing, and annexed to ſet] 
the Perſon of him that is Patron; and during the time of the Vacation, tis a Ch 
Thing in Righr, Power, and Authority, a Thing in Action, and in Effect, the in 
Fruit and Execution of the Advowſon, and not the Advowſon it ſelf ; and yer i 


the Executor ſhall have ir, Paſch. 11 Eliz. Dyer 282. Paſch. 2 & 3 Phil. & Mary 
Agard v. the Biſhop of Peterbo rough, Dyer 129. b. and in 1 Anderſon 15. 
Trin. 10 Eliz. Stepbens v. Clark, &c. Moor 89. Mich. 30 & 31 Ehz. Brokesby 
v. Wickham & Biſhop of Lincoln, x Leon. 167. Mich. 42 & 43 Eliz. Baker v. 
Rogers, 3 Cro. 173. 

And as a void Turn is not grantable, ſo if two have a Grant made to them 
of a next Avoidance, and after the Church is void, one doth Releaſe to the 


other all his Right and Title therein, the Releaſe is void; for that the Church 
eing 


— 
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being void, the Right of Preſenting not being a thing in Poſſeſſion, but only 
in Action, cannot be releaſed no more than it can be granted, and therefore, 
they mult both Preſent, and if diſturbed bring their Action in both their Names, 
Hit. 33 Eliz. Brokesby v. Biſhop of Lincoln, 1 Anderſon 223. Mich. 31 & 3% 
Eliz. Brokesby's Calc, 3 Cro. 173. But a Releaſe in this Caſe is good, if it be 
made before the Church is void, and the Party to whom the Releafe is made, 
may Preſent, and if diſturbed, may bring his Writ in his own Name, Mel. 
39 & 40 Eliz. Bennet v. Biſhop of Norwich, 3 Cro. 600. Trin. 39 Eliz. Lewis v. 
Bennet, Moor 467. 

So if the King ſeiſe an Advowſon without cauſe, Ignorans ſituli ſui, and after 
the Church doth void, and then he that Right hath comes, and hath, Ovſtre le 
mayn, cum exitibus ; yet he ſhall loſe the Preſentment hac vice, for nothing 
doth pats by the word Exitibus, but the Rents and Profits of the thing, and 
not the Preſentment; for that this is no Profit to the Patron, but a Prehemi- 
nence only, and the Profit is to the Parſon, 24 E. 3. 29. and Brook, Ines 
$1, 36 | 

Tho' a Grant made of a void Turn by a common Perſon be void, yet ſuch 
Grant is good where the King is Grantor, Paſch. 11 Elia. Dyer 282, 300. 9 E. 
3. 16 Þ.7. in the Caſe of Margaret Counteſs of Richmond, Trin. 29 Eliz. Sir 
1homas George v. Daltoz, 3 Leonard 196. But if when a Church is void, the 
King grants a Mannor with all Advowſons appendant, the void Turn doth not 
paſs thereby, unleſs he allo mention it in his Grant, Mich. 14 El. Leor. 3. 17.61. 
Mich. 13 & 14 Eliz. Hobart 140. Mich. 5 Fac. Fane's Cale, Cro. 29 & 30. E- 
liz. Sir 1 homas George v. Biſhop of Lincoln & Dalton, Gouldaborougb 73. & in 
Owen 53. & in 3 Leon. 196. & in Moor, p. 249. 9 E. 3. 26 Quare Iupedit 31. 
Hil. 18 Eliz. Dyer 348. Paſch. 13 Eliz. Dyer 300. Againſt this, Fitz. N. B. 
33. II & 16 H. 7. but Mich. 18 Eliz. Leon. 4. Caſe 339. 

But if the King be ſeiſed in Fee of an Advowſon in groſs, and the Church 
being void, he doth grant the Advowſon, without any mention of the preſent 
Avoidance, the Grantee ſhall have it, Rolls Abr. 2. f. 196. (Oueære.) 

A Lapſe cannot be granted by the King, either before it falls, or after, by 
Hobart 154. in Colt and Glower's Caſe. And it is ſaid, that when the King 
hath two Titles to one Church, the one as Patron, the other by Lapſe, if the 
King grants the Advowſon, without an expreſs Grant of rhe preſent Avoidance, 
the Grantee ſhall not have the Preſentment, 16 H. 7. 9 E. 3. Hil. 18 Ehz. Dyer 
348. Rolls Abr. 2. p. 196. 

So neither the King, nor any Biſhop, can bind themſelves not to fill a Church 
come to them by Lapſe ; Becauſe (faith Hobart) that were Injuria & malum in 
ſe . Nor can the King, having a Lapſe, grant to an Intruder, that he will not 
Preſent to the Church; nor to an Uſurper upon his Lapſe, that he will not re- 
move his Preſentee : For this were a Breach of that Truſt which the Law repo- 
ſeth in him, as well for the behoof of the true Patron, as for the good of the 
Church: for by this means the Patron ſhould loſe his Patronage : By Hobart, 
in Colt & Glover's Caſe before, Hob. 154, 155. | 

The other mcans by which the Right of Preſenting to a Church, may be 
transferred over by the Act and Conſent of the Party ſeiſed of the fame, is b 

Deviſe made thereof by Laſt Will and Teſtament, for thereby the Right of Pre 
ſenting to the next Avoidance, or the Inheritance of an Advowſon may be de- 
viſed to any Perſon, Paſch. 13 Fac. Sir Edward Pinchin v. Dr. Harris, 2 Cre. 
371. And if ſuch Deviſe be made by the Incumbent of the Church, the In- 
heritance of the Advowſon being in him it is good, tho he die Incumbent ; for 
tho' the Teſtament hath no eſfect, but by the Death of the Teſtator, yet it 
hath an Inception in his Life-time : And ſo it is, tho' he appoint by his 3 . 
| K 
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who ſhall be Preſented by the Executors, or that one Executor {ſhall Preſent ano- 
ther, or doth deviſe that his Executors ſhall grant the Advyowlon to ſuch a Man, 
Trin. 13 Fac. Harris v. Auſtin 3 Bulſtrode 40 Paſch. 13 Jac. Sir Edward Pinchin 
v. Harrrs, 2 Cro. 371. Irin. 13 E. Harris v. Auſtin. Rolls 1 Rep. 210. 

Laſtly, It may be added, That che Right of Preſenting may paſs from one 
ſeiſed of the lame, by the Patron's acknowledging of a Statute, ec. for a Per- 
ſon having a Mannor,to which an Advowſon is appendant,doth bind himſelf in 
a Statute Merchant, &c. and the Statute be extended; if the Church doth become 
void during the Conulee's Eſtate, the Conuſee may Preſent, Mich. 32 & 3 
Eliz. C. B. Kent v. Mis hall, Owen 49. Mich. 32 & 33. Sir John Arundel's Cale, 
Noy. But ] conceive that an Advowſon in groſs is not extendable, upon a 
Statute Merchanr, or of the Staple, Jo. Rep. 24. 


— 
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CHAT. N. 
Right of Preſentation, by what Means forfeited, 


HE Right of Patronagc, or Preſenting, may pals from the rightful Patron 
to a Stranger, by Forfeiture, and that in ſeveral reſpects : As firſt, upon 
the account of a Simoniacal Contract; for in ſuch caſe, the King hath the 
Right of Preſenting for one Time, or Turn, to the Benefice for which ſuch 
Contract is made, Stat. 31 Eliz.c.6. which ſee Chap. 5, That is, if the Clerk 
be Preſented in purſuance of the Simoniacal Contract, for the Words of the 
Statute are: It any Perſon, &c. (hall cozruptly Pꝛelent o2 Collate, o2 Give, 
and Beſtow, &c. And tho' a Clerk without the Privity or Conſent of the Pa- 
tron, doth make a Simoniacal Contract with the Wife, or Friend of the Patron, 
and the Clerk is Preſented accordingly, the King ſhall have the Turn, Mich. 
13 Fac. King v. Cole & Saber, 2 Cro. 385. Hil. 11 Jac. Sir William Bowyer 
v. High-Commiſſion-Court, 2 Bulſtrode 182. The ſame Law, tho' the Con- 
tract be only made amongſt Strangers, without the Privity either of Patron, or 
Incumbent, Mich. 9 Car. Bawderock v. Mackaller, 1 Cro. 331. the King v. Truſ- 
ſel, Paſch. 19 Car. 2. 1 Siderſin 3 29. Bur if he that hath the Right of Preſenta- 
tion only upon a Nomination made by another of a Clerk, to him, without 
the Privity of him that hath the Right of Nomination; or if an Uſurper doth 
corruptly Preſent to a void Church, the Patron who ought to Nominate or Pre- 
lent, ſhall not thereby forfeit his Right, 3 Inſt. ch. 7 1. For it was ſaid, Mzch. 
15 Fac. in Winchcomb & Pulleſion's Cate, Noy 25. That therightful Patron may 
have a Gare - Impedit after the ſix Months againſt an Incumbent of an Uſur- 
per that is in by Simony ; (and per Cur") to ſay in that Caſe, that the Church 
was full by ſix Months, is no Plea ; and the Reaſon is, becauſe the Preſenta- 
tion of the Uſurper's Clerk being made by Simony, that, and the Inſtitution, 
and Induction that followed upon it were meerly void, and fo the Church 
never full of the Perſon of ſuch Clerk, Hobart 167. 

If he that hath a Benefice by Simony doth enjoy the ſame, as if he was law- 
ful Incumbent till Death, yer this 3 not ſatisfie the King's Turn, but 
he may Preſent afterwards, Paſch. 14 Jac. Winchcomb v. Pulleſtor, in Hobart 165. 
& 15 Jac. in Ney 25. and in Bromniom & Gonldsborough ; becauſe the Church 
notwithſtanding the Inſtitution and Induction of the Simoniſt remained void to 
the King's Preſentment, before his Death, and his Death cannot make him In- 
cumbent that was none before, or otherwiſe alter the Cafe. And if upon the 


Death 


/ 
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Death of the Simoniſt, the rightful Patron, ot a Stranger, doth Preſent a Clerk, 
who is alſo Inſtiruted, yet the King may Preſent his Clerk ; and if he doth, 
the Ordinary muſt Admit him; and by his being Inſtituted, the Church js 
actually full againſt the other. But if che firſt had been alſo Inducted, the 
King could not have outed him, but by Quare Impedit, nor by Quare Impedit 
according to Moor, in Winchcomb's Cale, Paſch. 18 Fac. Moor 877. who holds; 
that by gaining (after the Death of the Simoniſt, and before the King's Pre- 
ſentment) a Poſſeſſion of the Church upon the Patron's Preſentment, the King's 
Turn is abſolutely loſt ; of which I doubt. However, if the King doth ſuffer 
the Patron's Clerk, that ſucceeds the Simoniſt, to die Incumbent, he hath then 
loſt the Turn, to which by the Simony he was entitled to, as Hobart holds in 
Winchcomb's Caſe, Hobart 166. And the Reaſon why the King may Preſent 
when the Simoniſt is dead, or remove another's Preſentee, after Induction is, 
becauſe the Title being in the King after the Death of the Simoniſt, (in that 
the immediate Turn belongs to * and neither he, nor other Perſon, havin 

Preſented before, whether the very Patron, or a Stranger, then Preſented, he 
doth it but as an Uſurper : And therefore, he may, before the Church filled 
againſt him, Preſent, or after the Induction of another's Clerk, as well remove 


him by Writ, as if he had been Preſented and Setled by Uſurpation upon the 


King in any other Caſe, and with as much Reaſon after, as before the Death of 
the Simonilt ; and that he may not Preſent after the Clerk that filled the Church 
is dead, if he did not take his advantage before, is, becauſe he was to have bur 
one Turn only, and the firſt which was ſerved by Uſurpation through the 
King's Neglect to remove the Uſurper's Clerk, even as it is in the Cale of a 
Lapſe to him. | 

But the Law in this is now altered, in favour of all Patrons not Guilty of 
ſuch Simony, and their Clerks ; for it is enacted : TUhereas it hath often hap- 
pened, that] erlons Stmontack, oz Simoniacallp pzomotev to Benefices, oz 
Eccleſiaſtical Livings, have enjoyed the benefit of ſuchLtvings many Years, 
and ſometimes all their Life-time, by reaſon of the ſecret Carriage of ſuch 
Simontacal Dealing; and after the death of ſuch Simoniack JIerſon, ano- 
ther Perſon innocent of ſuch Crime, and wozthy of ſuch Dꝛekerment, being 
preſented 02 pꝛomoted by another Patron innocent allo of that Simoniacal 
Contract, have been troubled and removed upon pzetence of Lapſe (oz other⸗ 
wiſe) to the pꝛejudice of the innocent Patron in Reverſion, and of his Clerk, 


whereby the Gutlty go away with p2ofit of His Crime, and the innocent ſuc- 


ceeding Patron, and his Clerk, are puniſhed contrary to all Reaſon and good 
Conſcience : 

Fo; p2evention whereof, Be it enacted by the King and Queen's moſt ex⸗ 
cellent Majeſties, by and with the advice and conſent of the Lows Spiritual 
and Tempozal, and Commons, in this pꝛeſent Parliament aſſembled, and by 
the authozity of the lame, That after the death of the [Perſon lo Simoniacal- 


ly pꝛomoted, the Dffence oꝛ Contract of Simonp ſhall neither by wap of Title 


in Pleading, 92 in Evidence to a Jury, oz otherwiſe hereafter be alledged oz 
pleaded, to the pꝛejudice of any other Patron innocent of Simony, oz of his 
Clerk by him pzeſented oz pꝛomoted upon p2etence of Lapſe to the Crown, 
Metropolitan, oz otherwiſe, unleſs the Perſon Simontack, oz Stmoniacally 
preſented, oz his Patron, was Conviced of fuch Dftence at the Common 
Law, oz ſome Eccleſiaſtical Court, fn the Life-time of the Perſon Simontack 
02 Simontacally pꝛomoted 02 pꝛeſented; any Law oz Statute to the contrary 
notwithſtanding. 


And 
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And be it alſo provided, enaged, and declared by the authozity afozeſatd, 


That no Leaſe, 02 eaſes, really and bona fide made, o; hereafter to be made, 


by any ſuch Perſon, as afozeſatv, Simontack oz Simoniacally pꝛomoted to 
any Deanry, Piebend, oz Parſonage, o2 other Eccleſiaſtical Benefice oz 
Dignity, fo2 good and valuable Conſideration to any Tenant, oz Perſon, not 
being p2ivy unto, oꝛ having notice of ſuch Simonp, ſhall be impeached oz avoid- 
ed, foz, 02 by reaſon of ſuch Simonp, but ſhall be good and effecual in Law, 
the ſatd Simony notwithſtanding, St. 1 & V. & M. c. 26. 


As by Simony, ſo by Recuſancy of che Patron, the Right of Preſenting may 
go from him unto others; for it is enacted: 


That every Perſon o2 Perſons, that is 02 ſhall be a Popiſh Recuſant con- 
vict, during the time that he (hall be 02 remain a Recuſant, ſhall from and af: 
ter the end of this pzeſent Seſſion of Parliament, be utterly diſabled to pzeſent 
to any Benefice with Cure oꝛ without Cure, Pꝛebend, oz any other Eccleſias 
ſtical Living, oz to collate 02 nominate to any Free-School, Poſpital, oz Do- 
native whatſoever, and from the beginning of this pzelent Seſſton of Parlta- 
ment, ſhall likewiſe be diſabled to grant any Avoidance to any Benefice, Pꝛc⸗ 
bend, oz other Eccleſiaſtical Living. 

And that the Chancello2 and Scholars of the UInfverſity of Oxford, ſo often 
as any of them ſhall be void, ſhall have the Pꝛeſentation, Nomination, Col- 
lation, and Donation of, and to every ſuch Benefice, Pꝛebend, oz Eccleſia- 
ffical Living, School, Poſpital, and Oonative, ſet, lying, and being in the 
Counties of Oxford, Kent, Middleſex, Suſſex, Surrey, Hampſhire, Berkſhire, 
Buckinghamſhire, Glouceſterſhire, Worceſterſhire, Staffordſhire, Warwickſhire, 
Wiltſhire, Somerſerſhire, Devonſhire, Cornwall, Dorſetſhire, Herefordſhire, 
Northamptonſhire, Pembrokeſhire, Caermarthenſhire, Brecnockſhire, Mon- 
mouthſhire, Cardiganſhire, Montgomeryſhire, the City of London, and in 
every City and Town being a County of it ſelf, lying, and being within any 
of the Limits, oz Pꝛecinas of any of the Counties afozeſaid, o2 in, oz within 
any of them, as ſhall happen to be void during ſuch time as the Patron there- 
of ſhall be and remain a Recuſant convia, as afozeſatd, 

And that the Chancelloꝛ and Scholars of the Univerſity of Cambridge, ſhall 
have the Pꝛeſentation, Mominatlon, Collation, and Donation of, and to 
every ſich Benefice, P2ebend, oz Eccleſiaſlical Living, School, Polpital, 
and Donative, ſet, lying, and being in the Counties of Hertfordſhire, Bed- 
fordſhire, Cambridgeſhire, Huntingronſhire, Suttolk, Norfolk, Lincolnſhire, 
Rutlandſhire, Leiceſterſhire, Derbyſhire, Nottinghamſhire, Shropſhire, Che- 
ſhire, Lancaſhire, Yorkſhire, the County of Durham, Northumberland, Cum- 
berland, Weſtmerland, Radnorſhire, Denbighſhire, Flintſhire, Carnarvonſhire, 
Angleſeyſhire, Merionethſhire, Glamorganſhire, and in every City and Town 


being a County of it ſelf, 1ytng within any of the Limits oꝛ Pꝛecinas of any 


of the Counties laſt befoze mentioned, oz in oz within any of them, as ſhall 
happen to be void during ſuch time as the Patron thereof ſhall be and remain 
a Recuſant convic, as afozeſaid. | 

]2ovided, That neither of the ſaid Chancellozs, no2 Scholars of either of 
the ſaid Cntverſities, ſhall preſent 02 nominate to any Benefice with Cure, 
Pꝛebend, oz other Eccleſiaſtical Living, any ſuch Perſon as ſhall then have 
any other Benefice with Cure of Souls: And if any ſuch Pꝛeſentation oꝛ No- 
mination ſhall be had oꝛ made of any ſuch Perſon ſo beneficed, the ſatd J2e- 


ſentation oz Mominatton ſhall be utterly void; any thing in this Ac to the con 


trary notwithſtanding. Stat. 3 Jac. c. 5. 


By 
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By this Statute, a Popiſh Recuſant convict, is diſabled to Preſent, &. and 


therefore I conceive, if tuch Perſon doth Preſent, his Preſentation is void, and 
the Ordinary may refuſe his Clerk, and ſuffer the Turn to come to him by 
Lapſe, if that none other Preſents who hath a better Right: For that the Pre- 


ſentation is void, is admitted by Jones, in his Argument of Knight and Din- 


cer Caſe, Paſch. 14 Car. 2. 1 Keble 282, 311. And by Finch, the Clauſe 


that diſables Recuſants to Preſent, they being made Excommunicate before, is 
nugatory ; yet if the Clerk be Admitted, Inſtituted, and Inducted upon a Re- 
cuſant s Preſentation, it may be good to ſome purpoſes ; as againſt all Stran- 
gers that claim not under the rightful Patron, But theſe Matters are not there 
reſolved, therefore Quære. | 

Alto this Statute doth diſable the Recuſant convicted, from granting away 
the Avoidance of any Benefice ; and it hath been held, That if a Perſon being 
a Popiſh Recuſant, doth before he is convicted, grant the next Avoidance of his 
Church, yet being afterwards convicted, ſuch Grant of his is made void by the 
Statute ; for the material Words of rhe Statute being ſingled by themſelves in 
this manner will ſhew it: Every Perſon that ſhall be a Popiſh Recuſant convia, 
during the time that he ſhall be, o2 remain a Recuſant, ſhall be diſabled from 
the beginning sf this Parliament to grant any Avoidance. By which it ap- 


pears, that he is diſabled before his Conviction, by the retroſpect of the Act, 


he being afterwards convicted of Recuſancy, Trin. 11 Jac. the Caſe of the Chan- 
ce lor, Maſters, and Scholars of the Univerſity of Oxford, 10 Co. 54. 

And the Statute, I ſuppoſe, doth alſo diſable a Recuſant in like manner, 
from granting his Advowſon for Years, eſpecially to a Friend in truſt : For to 
this Opinion the Judges did ſeem to incline, tho they would not anſwer di- 
rectly ro the Queſtion, when moved to them, Mich. 11 Jac. C. B. Hughs 


p. 216. 


This Statute alſo gives the Avoidances that happen during the time that the 
Patron thereof ſhall be, and remain a Recuſant convict, to one or the other of 
the Univerſities; and when by Vertue thereof, the Preſentation hc vice, is 
once veſted in the Univerſity, alrho' that afterwards the Recuſant conformeth 
himſelf, or dieth, yet the Univerſity ſhall Preſent, Trix. 11 Jac. the Caſe of 
Chancellor, Maſters, and Scholars of the QOniverſity of Oxon, 10 Co. 54. 4. 
Cawlez's Law againit Recuſants 230. And I conceive, that the next Avoidance 
is veſted in the Univerſity by the Conviction. 

Tho the Statute dorh give ſuch Avoidances to the Univerſities, by the Name 
of the Chancellor and Scholars, and they ſue for the ſame by the Name of the 
Chancellor, Maſters, and Scholars, of Oxford, or Cambridge, which is the 
true Name of the Univerſity ; yet they ſhall have the benefit of this Act, not- 
withſtanding the Miſnoſmer in it: For in an Act of Parliament, miſ-namingof 
a Corporation, when the expreſs meaning appeareth, will not avoid the Act, 


no more than in a Will; for both are to be taken according to the meaning of 


thoſe that are Parties to them: And theſe Clauſes that give the benefit to tlie 
Univerſities, are private Clauſes, whereof the Judges without pleading of them, 
cannot take notice; and therefore, the Judges ought to take them as they are 


pleaded, Trin. 11 Fac. the Caſe of the Chancellor, Maſters, and Schclirs of 


the Univerſity of Oxford, 10 Co. 57. b. And it is made a Queſtion, Whether 
there can be any Lapſe to the Biſhop, &. ſo as to bind rhe Univerſities, the 
Preſentations being given to them by Act of Parliament. By Hutton, in the 


Caſe of rhe Chancellor, and Scholars, . the Oniverſity of Oxford, v. the Bi- 
ſhop of Lincoln, Sir Kenelm Digby & Hol 
Rep. 192. 


But 


mes, Mich. 4 Car. Com. B. Littleton's © 
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But notwithſhanding this Statute, if a Popiſh Recuſant be ſeiſed of a Mannor, 
to which an Advowlon is appendant at the time of his Conviction, and for 
Non-payment of Twenty Pounds by the Month, the King doth ſeiſe into his 
hands two Parts of ſuch Mannor, tho there be no mention made in the Inqui- 
ſition and Sciſure, ſpecially of the Advowſon, yet becauſe the Stature of 
29 Eliz. gives two Parts of the Reculant's Poſſeſſions to the King, two Parts 
of the Advowſon will follow the two Parts of the Mannor; and rhe King, 
and not the Chancellor and Scholars of either Univerſity, will have Title to 
Preſent to two Turns, Mich. 14 Fac. Chancelor and Scholars of Cambridge v. 
Walgrave, Hobart 127. 

Or if a Recuſant be ſeiſed of an Advowſon in groſs, and the King, by Vir- 
tue of the Statnre of 3 Fac. c. 4. which gives Power to the King to ſeiſe two 
Parts of a Reculant's Lands and Hereditaments, doth ſeiſe the Advowſon as a 
part of his two Parts, the Advowſon is then in the King, and the Univerſity 
ſhall not Preſent to the Avoidances that ſhall happen, during the Recu- 
ſant's Recuſancy ;. becauſe the Univerſities have no other Intereſt than as a Bi- 
ſhop to Preſent by Lapſe, and not a real Eſtace : For that the Recuſant, not- 
withſtanding their Right, and his Diſability by the Statute to Preſent, remains 
Patron as to other purpoſes ; as to confirm a Leaſe of rhe Incumbent, unleſs 
the King doth ſeiſe it, and then the King is Patron pro Tempore, and not the 
Recuſant; and ſo the Univerſity cannot have the Right of Preſenting to the 
Advowſon, as to an Advowſon whereof a Recuſant is ſeiſed. 

So if a Recuſant being attainted of Treaſon, or Præmunire, or outlawed in 
a Perſonal Action, he ceaſes to be Patron, and the Univerſity ſhall not Preſent : 
And 1o,tho' a Recuſant be diſabled to grant away any Avoidance by the afore- 
laid Statute, 3 Jac. 5. yet he may, during his Recuſancy, grant away his Patro- 
nage in Fee to another, or in Tail, for Life, or for Years ; and by ſuch Grant 
he ceaſes to be Patron in poſſeſſion, during the continuance of ſuch Eſtate by 
him granted; and the Univerſity loſes the advantage of Preſenting, tho' he 
continue Recuſant: And the Reaſon why the Grant of the Advowſon for Years, 
is, out of the Statute, and not within the words vet Avoidance, is, becauſe 
the Adyowlon is ſo in him that hath the Grant of it for Years, that he may 
accept of a Releaſe in Fee, from the Patron in Fee ; whereas, by the Grant of 
two or three Avoidances, the Patronage is not ſevered, neither may ſuch Gran- 
tee accept of ſuch Releaſe from the Patron; (but Qære) Whether theſe Grants 
{hall defeat the Univerſity ; for that by che words of the Statute, the Recuſanr 
is diſabled to grant any Avoidances, which may admit of a large Interpreta - 
tion? However, it is admitted, that if ſuch Grants be made by Covin of the 
Recuſant, the Statute of the 3 Jac. c. 5. ſhall extend to give the Univerſity the 
Avoidance : Yea, and altho' that one doth grant an Avoidance before he is a 
Recuſant, and then turns Recuſant, unleſs the Recuſancy doth follow by Co- 
vin of the Grantor, on purpoſe to defeat his Grantee ; as was the ſaid Caſe of 
the Chancellor of Oxford, Co. 10. And the Law is owned to be the ſame, in caſe 

the Fee of the Advowſon, before the Recuſancy, be granted by Covin ; 
bur then Covin in theſe Caſes ſhall not be intended, unleſs it be averred. 
Theſe things were held, and delivered by Jones Juſtice, in his Argument, 
whereby he held, as the chief Point, That the King by his ſeiſing of a Recu- 
ſant's Advowſon in groſs, did defeat the Univerſity of the Avoidance : Wich 
whom, tis ſaid, that Hobart and Winch did agree, as to that Queſtion ; but 
Hutton, Contra, Hil. 29 Jac. Standen, &c. v. Oniverſity of Oxon, and Whit- 
ton, Jones 17. But a diſcontinuance of the Suit was caufed by one of the 
Plaintiffs, and fo no Judgment given. 


it 


J 
* 
* 
5 
cy 


ok DOA... As Aa ant. 8 


See n00.am ao: .. 


mas 


— — — —L— 


Chap. 11. be Complete Incumbent. 67 


If a Recuſant have Right of Nomination to a Benefice, and another hath 
the Right of Preſentation, yet the Recuſant is diſabled by this Act to nomi- 
nate: For altho only the word Preſent be uſed in the Statute, yet that ſhall 
extend as well to Nomination: For the Intent of the Act, is, to prevent Re- 
cuſants to appoint who ſhall be Incumbent, and the Caſe of Nomination is in 
equal miſchief with that of Preſentation, and in the ſubſequent Clauſe, the Right 


of Nomination is given to the Univerſities, as well as Preſentation. Cawley's 
Laws again Recujants 228, 229. It hat Alto been nacted : 


W Vereas in and by a certain Clauſe mentioned in one Act. of Parliament 

made in the third Pear of the Reign of King James the Firſt, entitu⸗ 
led, An Act to prevent and avoid Dangers which may grow by Popiſh Recu- 
{ants ; it is enacted, That every Perſon o2 Perſons, that is 02 ſhall be a Po⸗ 
piſh Recuſant Tonvin, during the time that he ſhall be oz remain a Recuſant, 
ſhall from and after the end of that pzeſent Seſſion of Parliament, be utterly 
Diſabled to pꝛelent to any Benefice with Cure oz without Cure, Pꝛebend, oz 
any other Eccleſiaſtical Living, oz to collate 02 nominate to any Free-School, 
I)oſpital, oz Oonative whatſoever, and from the beginning of the ſaid Par⸗ 
liament, ſhall likewiſe be diſabled to grant any avoidance to any Benefice, ]2e- 
bend, oz other Eccleſiaſtical Living. 

Be it enacted by the King and Queen's moſt excellent Majeſties, by and 
with the advice and conſent of the Lozds Spiritual and Tempozal, and Com- 
mons in this pꝛelent Parliament afſembled, and by authozity of the lame, That 
every Perſon who ſhall refuſe o2 negleck to make, repeat, and ſubſcribe the 
Declaration mentioned in one Act of this pzeſent Parliament, entituled, An 
Act for the better ſecuring the Government, by Diſarming Papiſts, and repu- 
ted Papiſts : Then the (ame (hall be tend2ed to ſuch Perſon, by any two oz 
moze Juſtices of the Peace, as in the (aid Ac is enacted, oz who ſhall upon 
Notice given, as in the ſaid Act is directed, refuſe oz fozbear to appear befoze 
them, fo2 the making, repeating, and fubſcribing thereof, and ſhall thereupon 
have his Name, Sirname, and uſual Place of Abode certified and recoꝛded at 
the General Quarter-Seſſions,to be holden fo2 the Shire, Riding, Diviſion, oz 
Ltberty,fo2 which ſuch two Juſtices ſhall be Juſtices of the Peace by the Clerk 
of the Peace, 02 Town-Clerk, as in the ſald Aa is appointed; every ſuch 
Perdon ſa reco2ded, ſhall be from and after the time of ſuch Recozd made, ad- 
judged, taken, and eſteemed, diſabled to make ſuch P2eſentation, Collation, 
Nomination, Donation, oz Szant of any Avoidance of any Benefice, Pꝛe⸗ 
bend, oz Eccleſiaſtical Living, as fully and amply, as if ſuch Perſon were a 
Dopiſh Recuſant convict by the Laws o2 Statutes of this Realm, any Law 
Statute, oz Uſage to the contrary notwithſtanding. And that the Chancel- 
loz, and Scholars of the Univerſity of Oxford, and the Chancelloꝛ and Scho. 
lars of the UAntverſity of Cambridge, by what Name oz Names ſoever they 
02 either of them are incozpozated, ſhall reſpectively have the Pꝛeſentation, 
J2omination, Collatton, and Donation of, and to every ſuchBenefice, Pꝛe⸗ 
bend, oz Eccleſiaſtical Living, School, Hoſpital, and Oonative ſet, lying 
and being in the reſpective Counties, Cities, and other the Places and Limits 
in the ſaid Act of the Third of King James mentioned, as in and by the ſaid 
Act is direded and appointed, fo often as any of them ſhall become void, ac⸗ 
£itaned and pꝛovided. 
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And be it farther enaced by the Authozity afozeſaiv, That where any Per⸗ 
ſon 02 Perſons are, 02 ſhall be ſeized oz poſſeſſed of any Advowlon, Right of 
Preſentation, Collation, oz Nomination, to any ſuch Eccleſiaſtical Living, 
Free-School, 02 Hoſpital, as afozeſaid, in truſt fo2 any Papiſt oꝛ Popiſh Re- 
cuſant, who ſhall be convinced 02 diſabled, accozding to the true intent and 
meaning of the ſaid Statute, made in the Third Pear of the Reign of the 
ſaid Ring James the Firſt, o2 by this pꝛeſent Act 3 every ſuch Perſon 
and Jcrſons ſo ſeized and poſſeſſed in Truſt to2 any Papiſt 02 Popiſh Re: 
cuſant convict oz diſabled, ſhall be, and are hereby adjudged to be diſabled to 
]2eſent, Mominate, oz Collate to any (uchEccleſtaſtical Living, Free-School, 
02 Hoſpital, o2 to grant any Avoidance thereof 3 and their, and every of their 
JIrcſlentations, Nominations, Collations, and Gzants, ſhall be null and 
votd to all intents and purpoſes whatſoever 3 and the Chancellozs and Scha: 
lars of the ſaid reſpecxive Univerſities, as afozeſald, upon every Avoidance, 
ſhall have the Pꝛelentations, Mominations, and Collations, to ſuch Eccleſia. 
ſtical Livings, Fre-Schools, and Hoſpitals, in ſuch manner as they ſhould 
have the lame, in caſe ſuch Recuſant convia, oz Diſabled, were ſeiſed oz po: 
leſſed thereof. 

And in caſe any Truſtie 02 Truſties, 02 Yo2ztgagee, 02 Ozantte of any dg. 
voidance, hereafter Pꝛeſent, Nominate, oz Collate, 02 cauſe to be P2eſented, 
Nominated, oz Collated, any Perſon to any ſuch Eccleliaſtical Living, Free- 
School, oꝛ Hoſpital, whereof the Truſt ſhall be foz any Rectilant con via o? dil. 
abled, without giving Notice of the Avoidance in waiting to the Uice-Chan- 
cello2 fo2 the time being of the Univerſity, to whom the Pꝛeſentation, Momi⸗ 
nation, 02 Collation ſhall belong, accozding to the true intent of this ga, 
within The Months after the Avoidance (hail happen, fuch Truſtee, oz Tru: 
ſts, MWoztgagees, 02 Gzantres, ſhall fozteit and pay the Sum of Five hundzed 
Pounds, to the (aid reſpective Chancellozs, and Scholars of either of the ſai 
CIn(verſities, to whom ſuch P2cſentation, Momination, oz Collation ſhall be- 
long, accozding to the true intent of this pzeſent Aa, to be recovered in any of 
their ajeſties Courts of Recozd, by Agion of Debt, Bill, Plaint, oz Jnfoz- 
mation, wherein no Eſſolgn, P2otecion, o2 TUager of Law ſhall be allowed, 

Pꝛovided always, That the ſafd Chancelloꝛs, and Scholars, of either of 
the ſaid Clniverſities, ſhall not Pꝛelent 02 Mominate to any Benefice with 
Cure, Pꝛebend, oz other Eccleſiaſtical Living, any Jerſon as ſhall then have 
any other Benefice with Cure ot Souls; and if any (ſuch Preſentation ſhall be 
had 02 made of any ſuch Perſon ſo beneficed, the ſaid P?eſentatton ſhall be ut- 
terly void; any thing in this Act to the contrary notwithſtanding. 

Pꝛovided, That if any Perſon (o pzeſented, 02 nominated to any Beneſice 
with Cure, ſhall be abſent from the ſame above the ſpace of Sixty Oays in any 
one Year, that in ſuch Cale the (aid Benefice ſhall become void. 

192ovived nevertheleſs, That if any ſuch Perſon ſhall p2eſent Himſelf befo2e 
the Juſtices of the Peace at the GeneralQuarter-Seflions to be holden fo2 the 
Countp, Riding, Oiviſion, oz Liberty, where his Name was recozded, and 
ſhall there in open Court, make, repeat, and ſubſcribe the ſald Declaration, 
and take the (ſeveral Daths contained in one Ac of this pzeſent Parliament, 
entituled, An Act for the Abrogating of the Oaths of Supremacy and Allegi- 
ance,and appointing other Oaths, he ſhall from thencefo2th be diſcharged of and 
from the (aid diſability, and be enabled to make ſuch Pꝛelentation, Collation, 

Nomination, and Oonation, and Gant of any Avoidance to any Benefice,]2e- 
bend, oz Eccleſiaſtical Living, School, oz Hoſpital, as if this Act had not been 
made. /t. 1 V. & Mar. He /.. I. cap. 26. 
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In a Quare Impedit brought by either of the Univerſities, it muſt be al- 
ledged, that the Party was a Recuſant convict, at the ſame time when the 
Church became void; for without ſhewing that, they do not enable themſelves 
to Preſent, Cawley's Law againſt Recuſants 230. Then ſuppoſe the Cale to 
be, That A. is a Recuſant convict, and by Pardon that Conviction is par- 

doned ( as it hath been held it may), and then the Church becomes void, 
{ conceive, the Univerſity ſhall not have the Preſentation : For that the Pa- 
tron was no Recuſant convict, at the time the Church became void, his former 
Conviction being taken away by the Pardon; and indeed, no Perſon ſtrict- 
ly ſpeaking, can properly be ſaid to be a Recuſant, before he be convicted of 
it ; for 'tis the Conviction which in Law is the Proof and Evidence of his Re- 
culancy. | 

Alſo che rightful Patron may loſe his Right to Preſent, by ſuffering himſelf 
to be Outlawed : For if any Outlawed Perſon hath an Advowſon, chat doth 
fall void during the Outlawry in force, ſuch Avoidance is forfeited to the King: 
And lo it is, it he be Outlawed only in an Action of Treſpaſs, or other Pcr- 
lonal Action, 8 R. 2. Quare Impedit 200. and altho the Perſon Outlawed be bur 


Tenant at Will of a Mannor, to which an Advowſon is appendant, 5 H. 5. 3. - 


Or if a Perſon hath a Grant only of a next Avoidance, and be Outlawed at 
luch time when the Church voids, the Right of Preſenting doth belong to the 
King, Book of Entries 485. And the King, in ſuch Caſe, will Preſent, tho the 
Outlawry be pardoned, 9 H. 6. 57. by Paſton. But then the King muſt Pre- 
{cnt in his Turn, or loſe the Preſentment, Mich. 2 Jac, King v. Biſhop of I in- 
cheſter & Champion, 2 Cro. 54 | 

But if an Uſurpation be made by the King upon a rightful Patron, who brings 
a Buare Impedit, and hath Judgment to recover, and then is Outlawed, and 
the King's Clerk doth reſign, and takes a new Preſentation of the King, by 
reaſon of the Outlawry, and is again Inſtituted and Induced, the Patron re- 
verſeth the Outlawry, and brings a Scire Facias, to have Execution of the 
Judgment; it was ef That he ſhall havo Exccution thereof, and re- 
move the Incumbent; becauſe any Incumbent that comes in Pendente placito, 
ihall be removed, eſpecially being made Party to the Writ ; elſe the In- 
cumbent in this Caſe would have advantage of his own Practice, and any In- 
cumbent being ſued, might reſign and diſappoint the Plaintiff of his Suit, Mich. 
27 & 28 Eliz. Beverly v. Cornwall, 3 Cro. 44. Mich. 30 & 31 Eliz. Gouldsbo- 
rough 103. Trin. 30 El. 1 Anderſon 148. Mich. 30 & 31 El. Moor 269. Savil.89. 
And in this Caſe it was ſaid by the Judges, That if a Perſon Outlawed hath 
a Mannor to which an Advowſon is appendant, and the King takes the Profits, 
and the Church yoiding during the 7%! Ac the King doth Preſent his Clerk, 
tho the Party doth reverſe the Outlawry for Error, yet he ſhall not in ſuch caſe 
be reſtored to the Preſentment, becauſe, it is but a thing acceſſary to the Prin- 
cipal, wiz. the Mannor, and the Profit only of the Advowlon. But otherwiſe 
it is, if the Church be void ar the time of the Outlawry, and the Preſentment 
thereby forfeited as a Chattel, principal and diſtin ; upon the reverſal of the 

Outlawry for Error, the Party ſhall have Reſtitution of the Preſentment, ich. 
30 & 31 Eiiz.Beverly v. Cornwall, Moor 270. becaulc, there it is the thing prin- 
cipally forfeited by the Outlawry. 

Tho' the Law doth give Avoidances of Churches forfeited by Outlawry tothe 
King, yet the King may grant away ſuch Forfeitures to a Subject: Bur if the King 
doth grant Omnia bona & Catalli tenentium reſidentium, &c. within ſuch 2 Liberty 
to a Subject, it is a Queſtion, Whether Avoidances of Churches that come to che 
King by Outlawries, ſhall pats from him by ſuch words, unleſs they had been 

| more 
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more ſpecial: Foraſmuch as ſuch Avoidances are ſpecial Chattels, and not u- 
ſually intended or thought of, when Men ſpeak generally of Goods and Chat- 
tels. And Ander ſoꝝ held that they ſhould not pals, but it was adjourned, Mich. 
31 & 32 Eliz. Queen v. Arch Biſhop of Canterbury, Fane & Hudſun, 4 Lec- 
nard 107. 

The Riphr of Preſenting may be alſo loſt from the Patron to the King, by 
his being attainted ; but if che Leſſee of an Advowſon for another's Life be at- 
taint, the King mult take his Intereſt and Advantage during the time, wiz. du- 
ring the Life of the Ceſ{ui que vie, or at leaſt of an Avoidance which hapned 
during the Life of Ceſtui que vie; or if filled by Ulurpation before it void again, 
or othcrwiſe, he ſhall never have it, as is ſaid, Paſch. 26 Elz. Beverly v. Arch- 
Biſhop of Canterbury, Owen : The ſame Cale, 3 Cro. 44. 

Alſo the King may gain a Right of Preſenting to a Church upon the account 
of an Appropriation made without his Licence: For if an Advowſon (whether 
held of the King or not) be appropriated without his Licence, altho another 
be Founder, the King may by his Prerogative ſeiſe the Advowſon ; and being 
ſeiſed by him (tho the Inheritance be not forfeited) he ſhall have the Preſent- 
ments to the Avoidances, in the Name of Diſtreſs, until ſuch time as Fine is 
made to him, for making the Appropriation without his Licence, 21 E. 3. 5. 
by Shard. Mich. 18 & 19 Eliz. in Grendon's Cale v. Biſhop of Lincoln, Plon- 
den, f. 499. | 

80 if 5 Alien born doth purchaſe an Advowſon, and the Church doth be- 
come void, after Office found that he is an Alien, the King ſhall Preſent, Par- 

fons Lam, chap. 10. f. 74. Or if a Villain doth purchaſe an Advowſon, his 
Lord ſhall Preſent, becauſe the Lord upon ſuch Purchaſe by the Villain, may 
claim the Inheritance of the Advowſon, and upon ſuch Claim the Intereſt 
thereof ſhall be veſted in him, and then the Lord in his own Right ſhall 
Preſent to an Avoidance, Parſons Law, chap. 10. fol. 75. And Note, That 
if the Lord doch Preſent his Villain to a Church, this is no Enfranchiſe- 
ment of him, Mich. 8 Jac. C. B. Waller's Caſe, Parſons Law, Chap. 9. 
"38, 5 wk | | 

Alſo the Right of Preſenting may be forfeited by Alienation ; for if Leſſee 
for Life of a Mannor, to which an Advowſon is appendant, alien the Mannor, 
by which he commits a Forfeiture, and after the Church voids, the Leſſor may 
Preſent, and that before his Entry into the Mannor for the Forfeiture, becauſe his 
Entry is lawful in any part, 19 H.6.33.16E.3.Qnare Impedit 146. Contra 39 FE. 3. 
21. So if he aliens one Acre of the Mannor only with the Advowſon, by which 
the Advowſon is appendant to the Acre, the Leſſor may Preſent, and that be 
fore Entry into the Acre, Rolls Abr. 2. p. 35 2. Contra 18 E. 3. 44. 

If Tenant for Life of an Advowſon in groſs, doth grant it in Fee, it is no 
Forfeiture ; yet if he doth levy a Fine thereof, . this is a Forfeiture to him 
in Reverſion : Bur if after ſuch Fine levied, and before any Claim made by him 
in Reverſion, the Church doth void, altho' the Reverſioner doth then Preſent 
yet it is ſaid, that he ſhall not have the Preſentment : For notwithſtanding the 
Forfeiture, until he in Reverſion hath made his Election, to take advantage 
thereof, the Eſtate of the Tenant for Life is not determined; and if he ſhould 
make his Claim after the Death of the Incumbent, yet the preſent Avoidance 
ſhall be a Chattel veſted in the Tenant for Life, which cannot be deveſted by 
the Preſentment of him in Reverſion, Trin. 13 Car. B. R. Springe & Sir Ju- 

lius Ceſar's Caſe, adjudged upon a Writ of Error, Rolls Abr. 2. p. 35 2. Co. Lit. 
251. Paſch. 12 Car. Sprir ge v. Dame Ceſar, Jones 391. Yet Sure for Paſ /. 
7 Car. C. B. in the Cafe of Merton-College v. Wood & Ramſey, Lit. Rep. 366. 
rhe Court ſeemed to be of another Opinion. But if a Diſſeiſor of a Mannor, 
to 
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to which an Advowſon is appendant doth alien, the Diſſeiſee may Preſent be- 
fore his Entry into the Mannor, 19 H. 6. 33. b. But Sure For Brook 
thinks he cannot make Title without the Mannor, Br. Quare Impedit 11. 
Bur if the Diſſeiſor of a Mannor to which, &c. doth Preſent, when the Church 
is void, if the Diſſeiſee doth re-enter into the Mannor, he may Preſent at the 
next Avoidance, 14 H. 6. 15, 16. So if the Diſſeiſee doth re-enter when the 
Church is void, he may Preſent, and have a Quare Impedir, by Townſend, 2 H. 


1 

And here Note : If one that is ſeiſed of an Advowſon doth Leaſe the ſame 
for Years, and the Leſſee doth accept of a Preſentation from the Leſſor, this is 
an Extinguiſhment of the Leaſe. So if a Man doth Preſent to his own Church, 
as Proctor to another, by this he loſeth his Advowſon, 42 Eliz. C. B. Rudd v. 
Topſey, Owen 142. Litt. Rep. 282. And if a Biſhop doth Preſent by Uſurpati- 
on unto an Advowſon, as in the Right of his Church, and his Clerk doth 
die Complete Incumbent, Quære, Whether the Advowſon be not in Mortmain, 
and forfeited to the King : See 47 E. 3.11. 


CHAT It 
W LAT SE. 


N the laſt place, the Right of Preſenting may go from the true Patron to 

others, by his neglect. And firſt, By not Preſenting in ſuch time, or ta- 
| king fuch Courſe in Law, as to prevent the Right of Preſenting from going to 
another, by reaſon of Lapſe : For ſo it may do, if the Church, or Benefice, be 
of the Patronage of a common Perſon in moſt Caſes ; that is, unleſs it be a 
Donative : For they remaining void, never go in Lapſe ; but the Ordinary 
may compel the Patron to fill the ſame by Church Cenſures, Paſch. 3 Fac. Fair- 
child v. Gair, Telverton 6x. Tho' uſually a free Chappel is Donative, and ſo 
goes not in Lapſe, yet, by the Foundation, or after Compoſition, it may be 
Preſentative, and ſo be ſubject to Lapſe, and yet remain free from the Juriſdi- 


ion of the Ordinary in whoſe Dioceſs it is ſituate, in Ræmſon & Burgues Caſe, 


Trin. 23 Car. B. R. Stiles 82, 83. But if a Church, or Benefice, be of the 
Patronage of the King, or he hath a Right of Preſenting thereto, he can never 
loſe his Turn to the Ordinary, by his neglect of preferring his Clerk thereto : 
For altho' it hath been enacted : 


That of Churches being vacant, the Advowſons whereof belong to the 
Ling, and other PDꝛeſent to the lame; whereupon Debate artſeth between the 
King, and other, if the King, by the Award of the Court, doth recover his 
Preſentation, tho it be after the Lapſe of Six Months from the time of the 
Avoidance, no time ſhall pꝛejudice him, ſo that he Pꝛelent within the ſpace of 
Str Months, Stat. 17 E. 2. c. 8. 


From which ir ſeems to be, that if the King had not Preſented, his Church, 
as well as a common Perſon's, ſhould go in Lapſe, yet the Law is not taken 
ſo to be, Mich. 28 & 29 Eliz. Beverly v. Biſhop of Canterbury & Cornwell, x An- 
derſon 148. Trin. 4 Jac. King v. Matthew, Brownlow & Gouldsborough 1. and 

by Telverton 90. Dr. & Student, l. 2. c. 36.2 Inſt. 273. And the Reaſon may be, 


becauſe 
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becauſe the Words are not particular enough: For tho the Statute of: Meſtuin- 
ſter 2. ordains, That Plenarty by Six Months, ſhall barr the Parry that hath 
Right, yer it ſhall not barr the King, becauſe he is not expreſly named in the 
Statute. So no Statute of Limitation ſhall barr him: For his Frerogarive, 
Nullum tempus occurrit Regi, faith Jones, ſhall not be taken away by a general 
Statute, Hzl. 20 Eliz. C. B. Standen, &c. v. the Oniverſity of Oxon N Hu- 
ton, Jones 21. And therefore not by thele general Words, as I ſuppoſe : 
And ſo tis ſaid in Mugdalen-College Caſe, 11 Coke 74.b. and the ſame Caſe, Roll. 
1 Rep. 151. And in caſe the King doth not Preſent, all that the Ordinary can 
do, is to ſequeſter the Profits of the Church, and appoint a Clerk to ſerve the 
Cure, 18 E 3.21. 14 H. 7. 21. Dr. & Student l. 2. (. 36. 

But that we may the better know when the Title of Lapſe dorh take place as 
to ſuch Benefices the Preſentment to which may be loit by Lapſe, we muſt 
firſt conſider, How, and by what Means, the Church in queſtion doth become 
void. For in ſome Caſes the Ordinary mult give Notice of the Avoidance, be- 
fore the Patron is bound to Preſent, or the Title of Lapſe can accrue to him up- 
on the neglect of Preſenting. In other Caſes the Patron muſt take Notice of 
the N wd and make Freſentment at his peril, within ſuch time as the Law 
alloweth him to provide for the Church. But in what Caſes Notice of an A- 
voidance is to be given by the Ordinary, before Lapſe can run; and when it 
runs from the very time that the Church is void, hath been already declared in 
the foregoing Chapters, vi. | 

From the time that a Church is void, where Notice is not neceſſary, and 
from the Time of Notice duly given of an Avoidance in ſuch Caſes when it is 
neceſſary, and not from the Time of Notice given of the Refuſal of a Clerk 
Preſented, 14 H. 7. 21. 15 C 16 Eliz. Dyer 327. Mich. 15 Eliz. 3. Leonard 
46. Paſch. 3 Eliz. B. R. Every Patron, as well Lay-man as Clerk, hath by the 
Common Law Six Months allowed him to provide for his vacant Church, with- 
in which no Ordinary can Collate by reaſon of Lapſe, Dr. &. Student 116. b. 
Cuſtoms of Normandy, c. 1. Patronage 870. which Six Months allowed are to be 
accounted ſuch Months as make an entire Half-Year, conſiſting of 182 Days, 
Paſch. 5 Jac. Catesby v. Baker & the Biſbop of Peterborough, Tetverton 100. Trin. 
5 Jar. Biſhop of Peterborough v. Catesby, 2 Cro. 166.6 Co. 61. and not according 
to Twenty eight Days in the Month, as ſome have thought, 22 f. 7. Kelewey 
88. Trin. 27 Hlix. Albany G. Biſhop of St. Aſaph's Caſe, 1 Leonard 31. (but the 
Law doth not regard the odd Days in the Year) ; within which Six Months al- 
lowed, every Patron muſt Preſent his Clerk; yea, cho an Infant, or Feme Co- 
vert ; for Nonage, or Coverture, will not excuſe this Neglect, or prevent a 
Lapſe, 33 E. 3. Quare Impedit 46. Mich. 15 Eliz.C. B. 1 Leon. 32. 

Tho' the Patron hath Six Months as aforeſaid, before Lapſe incurs, yet it con- 
cerns him not to delay Preſenting till the Six Months be almoſt expired : For if 
he doth Preſent but one Week before the Six Months be ended, the Ordinary 
may pretend that he hath not time to examine the Clerk. Or if the Ordinary 
refuſe the Clerk for Inability, becauſe Unlearned, exc. the Patron will not have 
time to Preſent a-new within the Six Months, but Lapſe may incur. And 
tho' the Patron neglecting to Preſent, doth bring his 2xare Impedit againſt the 


Biſhop within the Six Months, if the Church remained open for the time to his 


Preſentment, had it been made; Lapſe ſhall not be prevented by ſuch Device, 
or the Ordinary barred from Collating: For tis moſt unreaſonable, that the 
Church by ſuch Tricks ſhould be kept void, or that the Patron ſhould make ad- 
vantage of an unjuſt Suit, and the Ordinary be puniſhed for doing nothing amils, 
Mic. 15 Jac. Brickbead v. Arck-Biſhop of Tork, Hobart 200. 
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In the Caſes in which Notice is to be given, the Patron negleCting from 
Year to Year to Preſent Lapſe doth not run to the Ordinary; yet if in ſuch caſe 
a Stranger doth Preſent, and his Clerk is Inſtituted and Inducted, and not in- 
terrupted by the Patron until Six Months, (accounting from the Induction) be 
expired, the Patron is without Remedy for that Turn: For that (tho he had 
not Notice from the Ordinary of the Avoidance)yet the Induction of the Stran- 
ger's Clerk is a notorious Act, of which the Patron as well as the Countr 
might have taken Notice, Paſch. 39 Eliz. Servein v. Biſhop of Lincoln, Noy 65. 
Paſch. 37 Fac. Sir William Elvis v. Arch-Biſhop of Tork, and others, Ho- 
bart 318. 

But if a Biſhop doth Collate his Clerk, either before he gives Notice of an 
Avoidance, where Notice is to be given, or at any time within the Six Months 
limited to the Patron to fill his Church, the Patron may at any time after Pre- 
ſent his Clerk: For tho' wrongful Collation makes ſuch a Plenarty as ſhall 
barr the Lapſe to the Metropolitan and King, yet is no barr to the true Patron; 
and if rhe Biſhop doth admit the Patron's Clerk, the other is our ipſo facto; or 
if the Biſhop will not admir him, the Patron may, as well then as at any 
time before, have his Remedy at Law againſt the Biſhop, Hil. 17 Fac. Gawadyv. 
Biſhop of Canterbury,and others, Hob. 302. And therefore, if the Ordinary doth 
Collate within the Patron's Six Months, and then the Six Months paſs, no Pre- 
ſentation being made by the Patron, the Ordinary, if he will have the benefit of 
a Lapſe, mult Collate of new; for the firſt Collation being by wrong, cannot 
by time become rightful, and therefore doth not put the Patron to his Quare 
Impedit , for that it was but as a Proviſion for the time, and there ought 
to be a new Act, before it ſhall be a good Collation, by Rolls 2. p. 368. 
And yet it is faid, that if the King Preſent Ratione Lapſus, when he hath no 
Title of Lapſe, that ſuch Preſentation is void, and that the Inſtitution there- 
upon is but as a Collation of the Biſhops, and void to the Patron, but full as 
to all others; ſo that ſuch a Plenarty doth barr the Lapſe of the Metropolitan 
and King, Paſch. 17 Fac. Gawdy v. Biſhop of Canterbury, and others, Ho- 
bart 302. 

Bur if Inſtitution in ſuch caſe be but as a Collation, I ſuppoſe, it is a Colla- 
tion by wrong only, and therefore hath no greater Effect than ſuch a Collation 
hath that is made deſignedly by the Biſhop, which is only, as hath been ſaid, 
looked upon to be proviſional for a time: And therefore, if after ſuch Inſtitu- 
tion, or Collation, neither the Patron, nor other Perſon, by Uſurpation, doth 
Preſent to the Biſhop within the Six Months, it might ſeem (according to the 
Caſe in Rolls Abridg.) that the Biſhop may Collate upon ſuch Collatee, as unto 
a Church lapſed to him, and that the other might be thereby outed of his In- 
cumbency. (ure. ) 

However, if the Patron, or other Perſon, doth Preſent to the Ordinary be- 
fore the Six Months be expired, and the Preſentation is void in Law, the Or- 
dinary is not bound to admit the Clerk therein nominated, as I conceive, but 
may tufter Lapſe to run to himſelf (and the Preſentee is without Remedy), if 
within time no other Preſentation is made Or if the Patron, or Uſurper, do 
make a Preſentation that is good in Law, and in due time, it may fall out, 
that the Right of Preſenting may go to the Biſhop by Lapſe, ſuch Preſentation 
notwithſtanding: For in ſeveral Caſes the Ordinary may refuſe to Admit and 
Inſtitute the Clerk Preſented, by occaſion of which Lapſe may come to him; 
and all things that are juſt Cauſes to deprive a Clerk, are juſt Cauſts to refuſe 
a Clerk when Preſented, 5 Co. 58. 4. Parſ. Counſ. 4, 5. 
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But if a Lay- man be Preſented, and the Ordinary doth Inſtitute him; and 
after the Patron's Six Months be ended, the Ordinary doth deprive him, and 
his Admillion, Inſtitution, and Induction, are declared to be null, yer this 
ſhall not relate to give Title of Lapſe to the Ordinary, Dyer, 3 Elix. 294. Rolle 
Abr. 2. p. 220. 

If che Clerk reſuſed be the Preſentee of a Biſhop, or ocher Eccleſiaſtical Pa- 
tron, the Ordinary is not bound to give Notice of the Refuſal, 18 H. 7. Keil- 
wey 49 b. 14 H. 7.21. a. Mich. 15 Elz. 3 Leonard 47. Or if he ſhould do 
it, ſuch Patron can neither revoke nor vary his Preſentation, by Preſenting 
one afterwards that is better qualified, without the Ordinary's Conſent ; the 
Law ſuppoſing him that is a Spiritual Perſon, to be capable of chooſing 
an able Clerk, 31 E. 1. Quare Impedit 185. Rolle 2. p. 354. Mich. 1 H. 8. 
Keil. 154. Mich. 3. Car. Stoke v. Stiles Latch 191, 253. And ſo Lapſe may 
come to him unavoidably, if the Clerk firſt Preſented be juſtly refuſed. But 
if the Clerk Preſented be the Preſentee of a Lay-Patron, and be refuſed by the 
Ordinary, the Ordinary in moſt Caſes is bound to give due Notice to the Pa- 
tron of ſuch Refuſal : For if in ſuch Cale no Notice is given, no Lapſe can run, 
tho' no other Clerk be Preſented, 38 E "0 2. Nor it Notice be given, unleſs 
upon Tryal the Clerk was juſtly refuted. But if a Clerk Preſented be for 
good Caule refuſed, and Notice thereof be in due time and manner given ro 
the Patron, and no other Clerk be Preſented in time, Lapſe doth run to the 
Ordinary, Mich. 15 Eliz. C. B. 3 Leonard 46. 

If the Clerk, whether of an Eccleſiaſtical, or Lay-Patron, be nor refuſed, 
but only the Biſhop doth delay rhe Examination of him, 2 Six Months 
eu. tho' no Writ be brought by way of prevention, yet Lapſe ſhall not incur, 

ecauſe the Church remains void by the Biſhop's own fault, and he is thereby 
a Diſturber : And generally, if the Biſhop be a Diſturber, the Church doth not 
go in Lapſe, altho it remains void by the ſpace of Six Months, Trin. 3 Fac. 
B. R. Palmer & Smith's Caſe, per Cur. Rolls Abr. 2. p. 366. But in what Caſes 
the Biſhop may juſtly refuſe a Clerk, and in what he muſt give Notice, and how, 
is hereafter declared. 

If the Church doth become litigious, which is, when two ſeveral Patrons 
Preſent their ſeveral Clerks to a void Church, within the Six Months, Rolls 2. 
p. 384. Paſch. 26 Eliz. C. B. Gerard's Caſe, 2 Leonard 168. the Biſhop 
therefore may ſuſpend Admitting the one Clerk and the other; by Hobart, 
Mich, 15 Jac. Birckbead's Caſe v. Bito of York, Hobart 201. and ſuffer Lapſe 
to incur without any Enquiry, 34 H. 6. 41. 35 H. 6. 18. For tho to award the 
Writ of Jure Patronatus, be the Remedy in this Caſe, to ſatisfie the Biſhop 
who hath the beſt Right, and to ſecure him, if he Admit the Clerk according 
to the Verdict found in the Jure Patronatus, from being a Diſturber; yet the 
Biſhop is not bound to award the ſame ex Officio, but only at the Prayer of 
the Party, wiz. either Patron or Clerk, 8 E. 4. 24. 5 H. 7. 20.6. per Keble, 
22 H.6.30 per Markh. 34 H 6. 38. Broke, Title, Coſts 2. Paſch. 26 Bliz. Ger- 
rard's Caſe, 2 Leonard 168. For if he were compelled to award his Writ, Ex 
Officio, tis ſaid, that Lapſe in ſuch Caſe could never come to him, 35 H. 6, 

19. And yet by ſome it is ſaid, that the Biſhop ought to make this Inquiſi- 

non at his peril, 34 H. 6. 11. by Priſot. But the former Opinion takes 
ace. 

: If when the Church is litigious, the Ordinary is required to award a Jure 

Patronatus, and doth not award it accordingly, he is a Diſturber, and. the 

Right of Preſenting doth nor Lapſe from the true Patron, if his Clerk be not 

Admitted within the Six Months, 34 H. 6, 40. Br. Quare Impedit 12. 


Or 
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Or if a Clerk be Preſented to che Ordinary, and he doth reſuſe to Admit him 
without cauſe, and after ſuch Refual, the Church doth become litigious, the 
Ordinary ( foraſmuch as the Church had not remained void, but by his own Act) 
ſhall not have the Benefit of Lapſe, altho' the Church be not filled within the 
Six Months, 22 E. 3. Quare Impedit 194. 

After the Commiſſioners upon a Jure Patrenatus awarded, have certified the 
Biſhop of the Right, as it is found before them, the Biſhop ſhall not take advan- 
tage of the Laple ; that is, if the Clerk of the Patron for whom it is certified, 
doth afterwards make a new Requeſt to the Ordinary to be Admitted, which 
may be done upon the firſt Preſentment, without any new Preſentation or Re- 
quelt of the Patrons ; but without ſuch After-Requeſt,the Ordinary may havethe 
void Turn, as by Lapſe, ſuch Enquiry and Certificate notwithſtanding, 24 H.6.12. 

And ſo he may, if the Six Months end before Certificate be made in whom 
the Right is upon ſuch Enquiry, altho' the Enquiry was depending upon a 
Jure Hatronatus awarded before they ended, Micb. 15 Fac. Birckbead v. Art - 
Biſhop of York, Hobart 201. That is, (I ſuppoſe) if the Biſhop after a Jure 
Patronatus required, did not unduly delay to award and execute the ſame : But 
if the Biſhop doth enquire by 1 ap Patronatus, and thereby a Stranger is 
found to be the true Patron, if the Stranger Preſent within the Six Months, 


the Biſhop is bound to receive his Clerk; but if not, and the Diſturber doth 


zeient, the Bithop is bound to receive the Diſturber's Clerk, Br. Quare In- 


pedit 12. ( Dnere.) 


Alſo if when a Church is litigious, no Jure Patronatus is awarded, but only 
an Aſſiſe of Darrcin Preſentment, or Quare Impedit is brought by one Party, 
who doth recover againft the other, if rhe Biſhop was not named in the Writ, 
and the Six Months paſs pendant the ſame, Lapſe ſhall incur, for that there was 
no default in the Biſhop, 1 E. 1. Rot. patentium= Memb. 15. 6 E. 1. Rot. Pat. 
Memb. 25. 33 E. 3. Quare Impedit 194. Mich. 3 Jac. Lancaſter v. Lem, 2 Cro. 


92. And tho the Patron in ſuch caſe, doth recover within the Six Months, 


yer if the Six Months paſs, before the Writ to the Biſhop be taken forth, Lapſe 
ſhall incur, 17 E. 3. 75. F. N. B., 48. b. And if the Ordinary doth Collate 
before the Receipt of the Writ, his Clerk ſhall not be removed, 11 H. 4. Co. 
And ſo it is, if after the Recovery, within the Six Months, the Defendant 
doth bring a Writ of Error, and the Six Months do paſs pendant the 
fame, 17 F. 3. 75. unleſs the Plaintiff before the Six Months by ſuch means 


paſs, doth bring Quare Incumbrazit againſt the Biſhop, for thereby it is ſaid, that 


x ſhall be prevented, 17 E. 3. 75. but Quere. However, it is generally 
ſaid, chat if a Quare Impedit in any caſe be brought, and the Biſhop be named 
therein, Lapſe ſhall not paſs to the Ordinary pendente breve, Mich. 3 Jac. 
Birchhead v. Arch- Biſhop of York, Hobart 200. 1 Int. f. 344. . Accordingly, 
if a Man brings a Quare Impedit againſt Patron, Ordinary, and Incumbent ; and 


the Ordinary pleads, that he claims nothing but as Ordinary, and after the 


Plaintiff recovers, and the Patron, and Incumbent do bring a Writ of Error, 
depending which, the Biſhop dies, and another is made Biſhop ; and after. 
wards, the Incumbent voiding the Church in controverſie by taking a ſecond 
Benefice, the ſaid Church remains void Six Months ; and after this, rhe firſt 
Judgment is affirmed, no Lapſe incurs to the Ordinary, as was adjudged, this 
matter being returned by the new Biſhop, upon the Writ to him directed, Pa/ch. 
3 Jac. B. R. James v. Bulton, Rolls Abr. 2. p. 366. 

It is a Rule, that the Metropolitan ſhall never Preſent, or Collate by Lapſe 
after Six Months, but when the immediate Ordinary might have Collared by 
Lapſe wichin the before going Six Months, and had ſurceaſed his time; and 
lo it is, if the time be deyolved to the King; therefore, if the Biſhop be = 
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med in the Writ, che Lapſe is ſtopped, not only againſt him, but the Metropoli- 
tan and the King, 1 t. 344. 1. The Right of Preſenting by Lapſe, doth 
go, gencrally ſpcak ing, tirlt, to the next immediate Ordinary, and therefore 
lirſt to the Biſhop of that Dioceſs in which the Church is ſituate, Stat. 25 E. 3. 
c. 7. Dottor and Student, c. 12. & c. 32. That is, if the Church be not of the 
Patronage of ſuch Ordinary, for then it goes immediately to the Metropolitan. 

If an Arch-Biſhop doth viſit an inferiour Dioceſs, and doth inhibit the Bi- 
ſhop during the Viſitation (as the ule is), and afterwards during the Viſitation 
and Inhibition, and before any Releaſe made by the Arch-Biſhop, ſome 
Church within the ſaid Dioceſs doth Lapſe, altho' that the Juriſdiction of the 
Ordinary be ſuſpended during the Viſitation, ſo that he cannot in any caſe Col- 
lare his Clerks himſelf, yer he thall have the benefit of the Lapſe, and not the 
Arch-Biſhop to whom, in this Caſe, the Biſhop muſt as a Common Perſon 
Preſent his Clerk, and the Arch-Biſhop as his Ordinary, ought co Iaſtitute up- 
on ſuch Preſentment, as was agreed by the Civilians, Irin. 13 Car. B. R. Dod- 
fon v. Lynn, Rods 2. p. 367. 

In calc the Ordinary dzeth, or be deprived or tranſlated before he takes the 
benefit of a Lapſe incurred, it is ſaid, that the King ſhall have the Turn, F. 
N. B. 34. g. Bracton, l. 5. f. 404, 510. See Mich. 10 Jar. in Colt & Glover's 
Cale v. Biſbop of Coventry, Hobart 154. But ſome doubt, whether the King or 
Metropolitan ſhall have ir, Paſch. 7 E. 6. Dyer 87. b. And I do rather think, 
that the Right doth go with rhe Spiritualties, to the Metropolitan, or 
other Warden of the Spiritualties, becauſe it is but a meer Truſt in 
Law, and hath no relation to the Temporalties which go to the King: And of 
this Opinion was Ney Attorney Gen', Noy 69. ſo Rolls 2. p. 367. & 345. From 
the immediate Ordinary, the Title of Lapſe, after half a Year, (that is, at 
the end of a whole Year, accounting from the time that the Patron is bound 
at his peril to take Notice of the Avoidance) goes to the Ordinary's immedi- 
ate Superior; and therefore, if it went firſt ro the Biſhop of the Dioceſs, it 
goes from him to the Metropolitan of rhe Province, Mich. 28 & 29 Eliz. Bever ly 
v. the Biſhop of Canterbury & Cornmall, 1 Anderſon 148, And if it Lapſe firſt to 
the Metropolitan, as he is the Biſhop of a Dioceſs, (as the Arch- Biſhop of the 
Province of Canterbury, is Biſhop of the Dioceſs of Canterbury; and the Arch- 
Biſhop of the Province of Tork, is Biſhop of the Diocets of York) then in the 
next place it doth Lapſe immediately to the King; and ſo a Beneſice doth Lapſe 
immediately from the Metropolitan to the King, when the Metropolitan is the 
very Patron, and doth neglect for his Six Months to Collate. 

If the Metropolitan doth nor within half a, Year fill the Church, the Right 
of Preſenting to which, comes. to him by Lapſe, or other Church, ro which 


he may Collate, ſuch Right paſſeth from him to the King as Supreme Patron, 


Mich. 18 & 19 Eliz. in Greendon's Caſe v. Biſhop of Lincoln, Plowden 498. J. 
And being once come to the King, the King may take his own time to Collate : 
And Firg,berbert faith, That the King in that Caſe doth Preſent by Lapſe as 
Ordinary: But the Title of Lapſe doth never go to the ſuperior Ordinary, but 
where it comes firſt to the inferior, (ſaving inthe Caſe of the King's free Chap- 
pels, to which he Preſents by Lapſe in default of the Dean, in reſpect of his 


Supreme Eccleſiaſtical Juriſdiction, 27 E. 3. 8. b. Co, 5. de Jure Hecleſiaſtico. 


And therefore, if courſe be taken to ſtop Lapſe from going to the Biſhop in ſuch 
_ Cates in which it would otherwiſe go, it ſhall never go to the Metropolitan, or 
King, 11 H. 4. 80. F. N. B. 48. Roſmel's Caſe, 6 Co. 52, Fenk, 281. Mich. 
3 J. Lancaſter v. Low, 2 Cro. 93. And therefore, if Notice (where requi- 
ſite) is not given to the Patron, ſo that for want thereof Lapſe doth not come 
to the Biſhop, the Church remaining void Eighteen Months, it ſhall not go to 
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the King, becauſe it never came to the immediate Ordinary, tho' it was onl 
through his fault, or neglect, that it did not, 18 E=. Dyer 348. Jenkins 
Cent. 7. Caſe 7. And for the lame Reaſon it is, that (tho' in Ger Caſes the 
Church is not full againſt the King but by Induction) FE it the Patron doth 


Preſent, and his Clerk is Admitted and Inſtituted, and doth forbear to be In- 
ducted Eighreen Months, the King ſhall not Preſent upon him for Lapſe, the 
Inſtitution ſtopping the Lapſe from going to the inferior Ordinary, Hob. 1 54. 
Colt & Glover i Caſe, and by Rolls Abr. 2. p. 367. and by Popbum in Robins & 
Prince's Caſe, Hil. 43 Elix. Gouldsborough 164. 

Where the Title of Lapſe is come to the King, if the King doth Preſent, and 
his Preſentee is Inſtitured, yet the King may revoke his Preſentation, and fo 
null the Inſtitution at any time before his Clerk is Inducted; or if his Clerk 
be Inſtituted upon ſuch Title, and die before his Induction, the King may 
Preſent another, his Turn not being ſerved by the Inſtitution only of 
his Clerk, Trin. 31 Eliz. Wright v. the Biſhop of Norwich, 1 Leo- 
nard 156. 

The King hath not only the Right of Preſenting to Churches which Lapſe to 


him during his own Reign, but alſo to ſuch which have Lapſed to any of his 
Predeceſſors, and no advantage taken by them thereof, contrary to rhe ap- 


pearing Senſe of rhe Statute, 25 E. 3. c. 1. For by the true meaning of that | 


Statute, King Edward the Third, and his Heirs, were only excluded from Ti- 
tles of Preſentation in others Right, fallen before the time of that King, where- 
of any Church was then full, Hil. 9 Car. King v. George Arch-Biſhop of Canter- 
bury & Priit, 1 Cro. 355. and ſame Caſe, Jones 334. 11 H. 4.8. Vide 11 H. 4. 
4. 70. Contra. 

After a Church is Lapfed to che Biſhop, or. Arch-Biſhop, it concerns them 
to take advantage thereof with all ſpeed, leaſt the Benefit be loſt ; fot after a 
Church is lapſed to rhe immediate Ordinary, if the Patron doth Preſent before 
he hath filled che Church, the Ordinary ought to receive his Clerk: For Lapſe 
to the Ordinary, is only an 1 of executing a Truſt, viz. of ſeeing 
rhe Cure ſupplied, in caſe of the Patron's neglect, which being performed by 
the Patron himſelf, the Ordinary can take no advantage by it, 11 H. 


80. 
18 E. 3. 21. 3. 13 E. 4. 3. 43 E. z. 11. 4. Trin. 18 H. 7. Keilewey lo” Ald 
by Hobart in Colt & Glover's Caſe, p. 154. 28 & 29 Eliz. Beverly v. Biſhop of 
Canterbury, and Cornwell, 1 Pry v7. 148. Dockor and Student, l. 2. c. 36. If 
one hath the Nomination, and another the Preſentation, and the Six Months 
being incurred, he that hath the Preſentation only preſenteth to the Biſhop, be- 
fore the Biſhop hath taken benefit of the Lapſe, without any Nomination 
made to him, in ſuch caſe the Biſhop is bound to Admit the Clerk, as the 
Clerk of the very Patron: By Doderidge in his Compleat Parſon, Led. 12, 
"| 3 -\- . | 
l Or tho' the Patron did nor Preſent within his Six Months, but the Ordinary 
did Collate before the Expiration thereof, the Patron is not thereby barred 


from Preſenting, but may Prefent after the Six Months be expired, and his 


| Z Clerk ought to be received, Co. 6. Greens Caſe 29. & Boſwel/'s Caſe 50. But if the 


Biſhop, in ſuch Caſe, after the Six Months, and before any Preſentation ex- 
hibited, hath made a new Collation, the Patron is barred, Rolls 2. p. 358. 
Co. Litt. 344. | 
So tho Lapſe be incurred to the inferior Ordinary, and the Arch-Biſho 

doth Collate within the inferior Ordinary's Six Months, the Patron's Clerk, if 
he be Preſented, ought to be received; becauſe, rhe Collation of the Metro- 
politan is tortious, and doth not put the Patron to his @are Iinpeclit, but is 
null, and as no Collation to the Patron: By Rells, in his Abridemcnt 2. f. 368. 


Bur 
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But this is doubted of, and objected, That the wrong is here done to the Or- 
dinary only, and not to the very Patron, II H. 4. 80. The like Law, if 
Lapſe be accrucd to the Metropolitan; for then, if the Patron Preſent to the 
inferior Ordinary, whilſt the Church remains void, he is bound to receive his 
Clerk, and the Metropolitan is barred, Booton v. Biſhop of Roc l eſter, Huttor, 
24. Door and Student, I. 2. 6. 36. But if either the Ordinary of the Dio- 
ceſs, or Metropolitan, hath Collated his Clerk, whilſt the Turn was reſpe- 
ctively theirs, altho' the Clerk be not Inducted, the Patron's Clerk, if after 
that Preſented, is not to be Admitted, Irin. 10 Eliz. Dyer 277. Or it the in- 
ferior Ordinary, after the time is gone by Laple to the Metropolitan, hath 
Collated his Clerk to the Bencfice that is in Lapſe, altho this Collation be tor- 
tious to the Metropolitan, yet it ſeems, that it takes away the Preſentation of 
the Patron, ſo chat he ſhall not Preſent, and is only an Uſurpation upon the 
Metropolitan: By Finch, Judge at Somerſet-Ajſize, Sir Francis Pophan v. Bi- 
ſhop of Bath and Wells, Rolls 2. p. 368. And thereby the Metropolitan is put 
out of poſſeſſion, and driven to his Quare Impedit, Co. 6. Green's Caſe 29. b. & 
Boſwel's Caſe o. Co. Litt. 344. 

It hath been a Queſtion, Whether the Biſhop ought ro Admit the Patron's 
Clerk, after the Titic of Lapſe is paſſed from the Metropolitan to the King? 
Trin. 10 Eliz. Dyer 277. and by Hobart, the Patron's Preſentation takes 
Pats after the Church is lapſed to the King, if it be exhibited ro the Ordinary 

efore the King's: In Colt & Glover Caſe V. B. hop of Coventry, Hobart 157. 
Becauſe, the Patron s Right to Preſent continueth, until the Title by Lapſe be 
executed, and the King's Title is not veſted in him in this Caſe abſolutely, as 
other Titles are, but conditionally, viz. If he do Preſent before the Patron: 
Becaute the King hath it only as Supreme Ordinary, Hutton 24. But by 
others, the Turn by Lapſe is ſo veſted in the King, that if the Patron's, or other 
Perſon's Clerk be Admitted to a Church, after tis come to the King by Lapſe, 
the King by @zare Impedit, may recover the Preſentment, and remove ſuch 
Clerk, Mick. 28 & 29.£liz. Beverhy v. Biſhop of Canterbury, and others, 1 An- 
derſon 148. Trin. 27 Eliz. Backervill's Caſe, Co. 7. p. 28. 27 E. 3. 85. Mich. 
29 C. 30 Eliz. C. B. Biſhop of Lincoln's Cafe, Brownlow & (7ouldsborongh 1. 63. 
Hil. 6 Jac. Cumber v. Biſhop of Chicheſter, cited in the Caſe of the King v. the 
Arch-biſhop of Canterbury & Priſt. Trin. 4 Car. C. B. Hetley 125. And this latter 
Opinion is taken to be the Law. So if the King hath Title by Lapſe, to Preſent 
to a Prebend of his free Chappel, for that the Dean thereof hath not Collated 
to it within Six Months, tho the Dean doth Collate before the King Preſents, 
yet the King ſhall remove his Clerk, 27 E. 3. 8. . | | 

But tho', as hath been ſaid, the King may remove the Patron's, or a Stran- 

ger's Clerk, that comes in upon his Lapſe, yet if ſuch Clerk doth die Incum- 
bent of che Church, before the King doth Preſent, the King hath loſt the ad- 
vantage of the-Lapſe, and ſhall not Preſent afcerward, or remove the Patron's 
ſecond Preſentce, Trin. 27 Eliz. B.skervil's Cale, 7 Cro. 28. Paſch. 26 Eliz. 
Beverly v. Arch-biſhop of Canterbury, Omer. fame Caſe, 1 Arderſ.143. & 3 Cro.44- 
Mit. 2 Jar. King v. Biſhop of Winton, 2 Cro. 53. Aich. 30 &31 Eliz. Beterly v. 
Cornwall, Moor 269. Hil. 6 Jac. Cumber v. Biſhop of Chicheſter & Green 2 Cro. 2 16. 
Mich. 29 & 3o Eliz. Biſhop of Lincoln. Owen the Caſe of the King v. the Arch- 
biſtop of Canterlury & Priſt. Trin. 4 Car. C. B. Hetley 125. Becauſe the King is 
to have but one Turn, and that the next Turn, and if the Law ſhould be 
otherwiſe, the King by ſuffering divers Uſurpations upon his Lapſe, might 
even diſinherit the very Patron; and the Rule, Nullum tempus occurrit Regi, is 
not to take place where the King is limited to a Time certain, 


The 


f Chap. 12. 1 he Complete Incumbent. 79 


The like Law upon the ſame Reaſon is ſaid to be, if the Church, before the 
King doth Preſent, be voided by any other means, as by Reſignation, unleſs 
the Reſignation be by Fraud on purpoſe to barr the King, Irin. O Jac. Comber v. 
B/bop of Chicheſter, Brownlow & Gouldsborough 1.161.and ſame Cale, 2 Cro.216, 
Paſch. 30 Els. Gonldsborough, p. 83. & 86. Vet onthe contrary it is ſaid, that 
if the Clerk of the Patron, or a Stranger, that is Preſented to a Church in 
Lapſe to the King, doth after his Induction reſign, it is no prejudice to the 
King's Turn, Brownlow & Gonldsborough 1, p. 64. the Caſe of the King v. the 
Arch-biſbop of Canterbury & Priſt, Trin. 4 Car. C. B. Hetley 125. And ſome 
diſtinguiſh in this Caſe, betwixt an Avoidance by the Act of God, as Death, 
(in which Caſe it is paſt Queſtion, that the King's Turn is gone) and the Act 
and Fault of the Incumbent, as by Reſignation, Deprivation, or the like: 
And therefore it hath been adjudged, That if he that is Preſented upon the 
King's Lapſe, doth refuſe to pay the Tenths due from himto the King, and the | 
Refuſal is certified by the Biſhop, whereby the Church is void, the King may 
then Prefent as to his Turn by Lapſe, or remove another's Preſentee, that 
comes in upon ſuch Avoidance, Mick. 30 & 31 Eliz. Queen y. Biſbop of Lincoln 
& Leigh. 3 Cro. 119. & Leonard 4. Caſe 105. & Paſch. 30 Eliz. La Royne v. 
1*Eveſque de Lincoln, Moor 259. and ſame Cafe by Owen. But Quere; for it 
ſeems moſt reaſonable, that the King ſhould loſe his Turn by os 1 if he 


4 
Preſent not during the Incumbency of the Clerk of him that uſurped upon his y 
Lapſe, whether it become void by his Death, or other means, unleſs there be 4 
Fraud in the Caſe ; and ſo it was held to be, per Cur. Trin. 31 Eliz. C. B. the Hil 
Queen & Biſhop of Norwich, 4 Leon. Caſe 35 1. \ 
However, if the Ordinary doth Collate to a Benefice thar is lapſed, as well 49 
from him as the Patron, to the King, and his Collatee doth die ſeiſed of the | | 


Church, it ſeems, that rhe King may afterwards have his Turn, becauſe the 
Church was not thereby filled, either againſt the Patron, or the King: Not 
againſt the King, becauſe the Collation of the Ordinary doth gain no poſſeſſion 
againſt him; and the King may Preſent without being put to his @ware Impedit; 
but whether (as it ſeems to be) againft the Patron, Quere, by Rolls Abr. 2. 

468. > : 
4 If in the Caſe of Lapſe, or other the like Caſe, when the King hath Right 
to Preſent but to the preſent Avoidance, and the Church is filled againſt him 
by Inſtitution, and 1 ſo that the King is driven to his Quare Impedit ; 
and after he hath recovered, he confirms the Incumbent's Eſtate, yet he may ; 
Preſent after ſuch Incumbent's Death: For when the King hath recovered, he 
hath a Right to Preſent uncontrollably by the Record, and may ar his Pleaſure J 
ſue forth Execution, and the King's Confirmation, or Grant, that the Incum- 4 
bent ſhall not be moleſted during his Life, cannot be pleaded by the Patron, 
in barr of the King's Right to Preſent by Vertue of his Judgment, 9 E. 2. 29. 
& 18 E. 3.21. the Abbot of Thorney's Caſe there cited, Paſch. 19 Car. 2. Henry 
Edes v. Walter Biſhop of Oxford, Vaughan 26. But if the King hath Preſented 
for Lapſe, and his Clerk is Inſtituted, and Inducted, and then being ſued, doth 
loſe his Incumbency by ill Pleading, the King ſhall not Preſent again, for that 
his Title was once executed, Mich. 32 Eliz. Arundel & the Biſhop of Glouceſter's 
Caſe, 1 Leonard 194. 
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CHAT ASE 


Of Uſurpation, and the ſeveral Conſequences thereof ; and of the 
Writ of Right of Advomſon. 


S the Patron by his neglect, doth loſe the Right of Preſenting, upon the 

account of Lapſe, ſo upon the account of Uſurpation : For thereby the 

Fee of an Advowſon may be gained, 9 H. 6. 30. b. 3 1. that is, not only the 

Avoidance upon which the Ufurpation is made, but the whole Eſtate of the 

Advowſon againſt all the World, by Hobart, Paſch. 17 Jac. in Sir William El- 

vi Caſe v. Arch-biſhop of York, Hobart 322. Hil. 14 Car. B. R. Harper v. Bai- 
liffs and Burgeſſes of Derby, Jones 427. 

That an Uſurpation may be ſaid to be truly ſuch, and to have the effect of 
gaining the poſſeſſion of an Advowſon, ſeveral things muſt concur ; as firſt, it 
muſt (generally ſpeaking ) be initiated by a Preſentment made to the Church: 
Therefore, if a Perſon affirming himſelf to be Patron of a Church that is void, 
doth pray the Ordinary to Admit him chereto, (for that he cannot Preſent him- 
ſelf) and the Ordinary doth Inſtitute him accordingly, this gains no Poſſeſſion, 
for that there is no Preſentation, and a Man cannot plead Plenarty of his own 
Preſentment, 14 fl. 8. 3. 2. So if a Biſhop doth Collate without Title to a 
Church Preſentable, and his Clerk is Inducted, che rightful Patron is not 
thereby put out of Poſſeſſion, as by Uſurpation; for it appertaining to the Bi- 
ſhop's Office to provide for the void Church, until ſuch time as the Patron 
doch. make Preſentment of his Clerk thereto, his Collation ſhall be intended 
only to be but as a Proviſion for the Celebration of Divine Service, during the 
Vacation: For if the Patron's Clerk, notwithſtanding ſuch Collation, be not 
received when Preſented, and the Patron brings his Quare Impedit, Plenarty 
by Six Months, in ſuch Caſe, cannot be pleaded againſt rhe Patron, Mich. 
3 Jar. in Boſwell's Caſe, 6 Co. 50. 14 FH. 8. 3. Irin. 44 Eliz. Green s Caſe, 6 Co. 
30. 1 Inſt, f. 344. b. Smallwood v. the Biſhop of Coventry, &c. & Marſh, Savile, 
Caſe 188. And as not one, ſo not two or three more Collations do gain any 
Poſſeſſion of an Advowſon to a Biſhop, tho he ſhould not Collate as Ordina- 
ry, but as Patron, Paſch. 33 Eliz. Queen & Biſhop of York's Caſe, 1 Leon. 226. 
and ſame Caſe, 3 Cro. 240. And if the Inheritance of an Advowſon be in a Bi- 
ſhop, in Right of his Biſhoprick, but the ſame is Leaſed our for Years, or Life, 
a Collation by the Biſhop, ſhall no more prejudice the Leſlee, than any other 
Stranger, who hath the Inheritance in himſelf, Paſch. 32 Eliz. Sale v. Biſhop of 
Coventry & Marſh, 1 Anderſon 141. & Savile, Caſe 188. 

Tho' generally, as hath been ſaid, an Uſurpation muſt be initiated by a Pre- 
ſentment, and not by Collation, yet if a Biſhop doth Collate upon him that 
hath Right to Collate ro a Church, his Collation doth make an Uſurpation and 
Plenarty by Six Months, and doth put him in whom the Right of Collating 
was, to his Writ of Right to recover his Advowſon, 17 F. 3. 64. b. Dean of 
Lincoln s Caſe, Mich. 3 fac. in Boſwells Caſe, 6 Co. 50. Trin. 44 Eliz. Green's 
Caſe, 6 Co. 29. 1 Inſt. 344. C. 

And as an Uſurpation muſt be initiated by a Preſentation, ſo ſuch Preſenta- 
tion ought to be valid, and not void in Law : Therefore, if a Maſter of a 
College be Preſented by Maſter and Fellows, or a Dean, by the Dean and Cha- 
pter, the Preſentation being void. tho' rhe Matter, or Dean, be Admitted, 
makes no Uſurpation to the diſpoſſeſſing of a rightful Patron, 14 H. 8. 3. go 

Th 
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if a Church being void, a Stranger doth Preſent his Clerk upon a Simoniacal 
Contract, and the Clerk is Admitted, Inſtituted, and Inducted thereupon, 
and Six Months paſs, yet this is not any Uſurpation upon the rightful Patron, 
altho that the Clerk was ignorant of the Contract, for that ſuch Preſentation, 
and Induction are void in Law, and the Clerk is as never Preſented, Stat. 
31 Eliz. c. 6. And in this Caſe the rightful Patron, and not the King, ſhall 
Preſent, Co. Litt. 120. 4. 

And if a Man and his Wife do joyn in a Preſentment to a Church, to which 
they have no Right, this Preſentation doth gain nothing to the Wife; for the 
Wife is at the Will of her Husband, and fo it is but as the Act of the Husband ; 


but otherwiſe it is, when the Wife hath Right, Paſch. 15 Car. C. B. Neſton v. 


Hampton, March Caſe 146, And for this Reaſon, tho the King may Freſent 
by Ulurpation, yet he ſhall be no Uſurper by Preſenting, if in his Letters of 
Preſentation he doth Preſent by ſome Title which he hath not, ſuch Preſenta- 
tion being void; but if he Preſent generally, mentioning no Title at all in his 
Preſentation, and his Clerk be received, and dies, he hath gained a Title by 
Uſurpation, Hil. 17 & 18 Car. 2. Sir John Tufton v. Sir Rich. Temple, Vaughan 


a £4: 

That an Uſurpation may have the effect of gaining the Poſſeſſion of the Ad- 
yowlonto a Stranger, tis not neceſſary chat the Stranger doth Preſent in his 
pp Perſon : For if the King doth Preſent in the Right of his Ward, who 

ath not any Right to an Advowſon, this doth veſt the Inheritance in the Ward 
by Uſurpation, becaule the King expreſly Preſented in his Right, 42 E. 3.4. . 
43 E. 3. 14. b. 22 E. 4. 9.b. Quære, For this ſeems contrary to the Books be- 
fore cited, viz. that where the King mentions a Title which he hath not, his 
Preſentation is void, and ſhall not be any Uſurpation. But however, ſo it is 
in the Caſe of a common Gardian, Rolls 2. p. 370. Contra 17 E. 3. 60. 7 H. 4. 
26. h. And alſo in the Caſe of a Proctor, ohh reſpect to the Perſon for whom 
he is Proctor; yea, and tho he was not his Proctor, if he did Preſent as ſuch, 


or if he Preſented as Proctor, or as Attorney to another, to a Church where 


of himſelf was ſeiſed, it ſhall be an Uſurpation upon himſelf, for ſuch Per- 
ſon in whoſe Name and Right he Preſented, 17 E. 3. 60, 61. 1 Iſt. 
"OY" 

If a Stranger doth Preſent to a Donative being void, and his Clerk there- 
upon is Admitted, Inſtituted, and Inducted, yet this makes no Uſurpation 
upon the very Patron, becauſe the Preſentation, and ſo all that followeth 
thereupon is meerly void; a Donative not being Preſentable, unleſs it be 
firſt made ſo by the very Patron's Preſentation made thereunto to the Ordi- 
nary, Co. Litt. 344. 4. | 


For the initiating of an Uſurpation, tis not enough that a Preſentment be 
made to a Church, and ſuch Preſentment as is not void, but it muſt be made 
to a Church that is void; therefore, if a Preſentation be made to a Church 
appropriate, (which is always full of him ro whom the Appropriation is made 
or to any other Church full of an Incumbent, and Inſtirution, and Induction 
be had upon ſuch Preſentment, yet (all being void) no Uſurpation, or Diſ- 
poſſeſſion is made thereby, Mich. 18 & 19 Ehz. Grendon v. Biſhop of Lincoln, 
Plowaen 500. 

Buttho' the Church muſt be void when the Preſentation is made for the afore- 
ſaid purpoſe, yet it is not neceſſary that it be ſo void to the Patron, that he 
muſt either preſent or ſuffer a Lapſe ; but only ſo, that if the Patron pleaſe, he 
may preſent : For if an Ordinary doth deprive an Incumbent of a Church, for 
Crime, or other cauſe, and doth not (as he ought to do) give Notice to the 
Patron of the Avoidance ; yet if a Stranger doth preſent his Clerk, who is In- 
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ſtituted, and Inducted, and Six Months paſs, the Stranger thereby hath uſur- 
ped upon the Patron, and gained a poſſeſſion of his Church: For tho the Or- 
dinary in the Cafe of a Deprivation, and in like Caſes, may not have the be- 
nefir of a Lapſe without Notice, yet in regard that the Church is void and open 
to the Preſentment of the Patron, altho' no Notice be given thereof, the true 
Patron againſt Strangers, is bound to take Notice of the Avoidance at his 
peril, Trin. 44 Elix. Green & Baker's Caſe, Rolls 2. p. 369. Paſch. 17 Jac. in 
Sir Will. Elvas's Caſev. Arch-b:ſhop of York, Hobart 318. 

So if an Incumbent of a Church doth reſign his Benefice, and a Stranger 
preſents his Clerk thereto, who is Inſtituted, and Inducted, and continues In- 
cumbent, withour interruption, by Six Months, tho* no Notice was given to 
the true Patron of the Reſignation, yet this Preſentment and Incumbency 
makes a complete Uſurpation, ſo that the Clerk cannot be removed; and the 
Reaſon is, becauſe the Induction is notorious to the Country, and therefore 
the Patron ought to take Notice of it at his peril, and to uſe his Remedy in 
time, if he will not loſe his Preſentment and Poſſeſſion, Paſch. 33 Elix. Serven 


v. Biſhop of Lincoln, Noy 65. and by Hobort in Sir William Elvis's Caſe v. Biſhop 


of Tork, Tayler & Biſhop, Hobart 318. And yet tis ſaid, that if a Clerk being 
Inſtituted, and Inducted, doth 8 into the Hands of the Ordinary, by Co- 
vin betwixt him the Ordinary, and a Stranger, on purpoſe that the Stran- 
ger may preſent A. B. to the intent to defeat the very Patron of his Preſent- 
ment; and the Stranger doth preſent the ſaid A. B. accordingly, and Six Months 
pals, this ſhall not be any Uſurpation, for that the Ordinary did not give No- 
tice of the Reſignation, Trin. 40 Eliz. Lacon v. Biſhop «f Lincoln, Rolls 2. 
p. 369. But I ſuppoſe this Caſe is to be underſtood as it is delivered, wiz. 
{ſpecially upon the point of Fraud and Contrivance, and not ſo as to contradict 
the former Caſes. ON. | 

If one hath a Benefice under the Value of Eight Pounds per Annum, and doth 
(without Diſpenſation take another Benefice incompatible, (in which Caſe the 
firſt is void only by Canon Law, and ſo is only ſaid to be void as to the Pa- 
tron, and for his advantage, not diſadvantage; and a Stranger, before the 
true Patron hath Notice of the Avoidance from the Ordinary, or the Ordi- 
nary hath pronounced the Church void, doth get his Clerk Inſtituted and In- 
ducted rhereinto,this is no Plenarty againſt the true Patron: By Hutton Hil.gCar. 
King v.Prieſt, Jones 336. but Quære.) For that tis there alſo ſaid, that a Church 
is much more void by the Conſtitution of Laterar, than by particular Depriva- 
tion, or Reſignation, for tha it is a general Sentence of Deprivation, 2 E.3. 2. 
And therefore, I think ſuch Inſtitution, and Induction doth make a Plenarty. 
Bur Suære, Whether the Patron be put out of Poſſeſſion before Induction 
for that, 1 H. 5. 1. is Contra, as vouched in Hare & Buckley's Caſe, Plow- 
den 529. 

if a Church be void in the time of War, and a Stranger doth preſent his 
Clerk thereto, who is Admitted, Inſtituted, and Inducted, and in poſſeſſion 
by Six Months, yet all is void; and tho' the Stranger doth only preſent in 
time of War, and his Clerk is Admitted upon that Preſentment in time of 
Peace, yet the Law giveth regard to the Original Act, that is to ſay, to the Pre- 
ſentment; and all that followech thereupon, altho it were in time of Peace, 
ſhall be avoided, as being conſtrued to be in time of War, and ſhall nor put the 
rightful Patron out of poſſeſſion, 6 E. 3.41. And upon this Reaſon was Se- 
ley's Caſe adjudged in B. R. faith Coke, Trin. 43 Eliz. Bingham's Caſe, 2. Co. p.92- 


and Co. 6. Greens Caſe 30. 1 Inſt. 249. b. And note, That the time of War doth | 


not only give this Privilege to them that be in War, but to all others within the 
Kingdom, 1 If. 249. b. 
To 
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To the gaining of the poſſeſſion of an Advowſon, it is not only neceſſary that 
à Preſentation be made, and chat it be made when the Church is void, and in 
time of Peace, but Admiſſion, and Inſtitution muſt be had thereupon ; for be- 
fore Inſtitution, and after Preſentation, the true Patron may grant the Adyowſon, 
the Uſurpation not being completed till Inſtitution (as is held by flobart) and 
to the gaining the Advowſon not without Induction, and the Clerk continuing 
in Six Months, Mich. 30 Jac. 6 Co. 49. b. Boſwel's Caſe, Hil. 14 Car. B. K. 
Harper v. the Bazliffs of Derby, Jones 427. Paſch. 15 Car. 2. B. R. Brown v. 
Spence, 1 Siderfin 163. 1 Keble 9200 But if he doth die within the Six Months, 
(tho' the Patron cannot preſent before his Death, until he hath recovered) yet 
after his Death, he may either preſent, or bring his Quare Impedit, becauſe the 
Plenarry did not barr his Action, by reaſon of the Statute Weſtminſter 2. c. 5. 
the Six Months not being incurred, Lord Starhop's Caſe, Hobart 241. 

Thar an Uſurpation therefore may have the Effects of enabling the Uſurper 
to plead Plenarty againſt the true Patron upon his Quare Impedit brought, and 
to drive the Patron to his Writ of Right, tis not enough that the Uſurper dul 
preſent, and his Preſentee be Admitred, Inſtiruted, and Inducted; but alſo, 


— 


that the Church be full by the ſpace of Six Months, before any Writ brought 


to recover the Preſentation, Paſch. 17 Jac. in Sir William Elvis Caſe v. Arch- 
2 


biſhop of York, and others, rhe + 2. Mich. 13 Jac. per Cur. Godbolt 263. For 


if within ſuch time the Patron dorh bring his Suare Impedit, or Writ of Dar- 
rein Preſentment, as the Caſe may be, Plenarty cannot be pleaded againſt him 
to barr him, but that he may remove the Uſurper's Clerk, and recover his Pre- 
ſentment, and Poſſeſſion of the Advowſon, without being driven to his Writ 
of Right, 1 Int. 344. b. and that by the Stature of Weſtminſter, 2 ch. 5. For 
before this Starate at the Common Law, after Inſticurion had into a Church of 
a Common Perſon, ar the Preſentation of a Stranger that had no Right to pre- 
fent, the Incumbent was not removable, but only the Advowſon recoverable 
by 1 _ of Right of Advowſon, as appears by the ſaid Statute, by which it is 
enacted : | | 


That from hercefoxth one Fonn of Pleading ſhall be obferved among Ju⸗ 
ſtites, tn Writs of Darretn Pꝛelentment, and Quare Impedit, in this reſpec, 


ff the Defendant afledgeth Plenarty of the Church of his own P2efentatfon, 


the Plea ſhalt not fail by reaſon of the Plenarty, ſo that the (Urit be pur⸗ 
chafed within the Six Months. Stat. 13 E. 1. c. 25. 2 Inſt. 360. 


But if a Church being void is aliened in Mortmain, and the Perfon to whom 
it is aliened dorh preſent, or he is uſurped upon, yet the Lord may at any time 
within the Year bring his Quare Impedit, and the Uſurpation and Plenarty by 


Se Months ſhall nor barr him, 47 E. 3. 11. For in this Caſe he cannot have a 


Writ of Right of Advowſon, for that he cannot alledge Seiſin in himſelf, not in 
his Anceſtor, 21 E. 3. 27. | 
Alfo by recovery in a 275 Impedit, and Execution had, the Poſſeſſion of an 
Advowſon may be gained, for thereby every other Perſon is put out of poſſeſ- 
ſion, 9 H. 6. 57.4. And tho a rte Impedir be brought, and a Recovery 
upon had againſt an Incumbent alone, without the Patron, if thereupon 
by Writ ro the Biſhop, rhe Incumbent is removed, and the Clerk of him that 
recovered Inftitured, the Patron is thereby put out of poſſeſſion, Rolli Abr 2. 
p. 269. Dubitat 9 H. 6. 32. 
Bur if Leſſee for Years, or a Guardian bring a Qnuare Impedlit, altho that the 


Defendant hath a Writ to che Biſhop againſt the Termer, or Guardian, and his 


Preſentee is accepted, yet the Tenant of the Frethold is not pur our of poſſeſſion 
ow M 2 thereby, 
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thereby, 50 E. 3. 14. b. And ſo if the Preſentee of a Stranger being Admitted, 
Inſtituted, and Inducted into the Church of a rightful Patron, and another 
Stranger doth bring a Qare [mpedit againſt the firit, and recovers, this Reco- 
very is no prejudice to the true Patron who was a Stranger to it, Hz. 18 fl. 7, 
Keilwey p. 49. 1 Mod. Rep. 25 5. | | 

That an Uſurpation may be ſuch as may gain the Fee of an Advowſon, there 
mult not be ſuch privity betwixt the Uſurper, and the Perſon upon whom the 
Uſurpation is made, as doth fruſtrate an Uſurpation as to its Effects; and 
therefore, firſt, there muſt not be a privity in Blood, for when an Advowſon 
deſcendeth unto Farceners, tho one preſent twice, and uſurpech upon her 
Co-heir, yet ſhe that was negligent ſhall not be 3 barred, but another 
time ſhall have her Turn to preſent when it falleth, Stat. Weſt. 2. c. 5. vis. 
13 E. i. 2 Inſt. 363. And accordingly dis ſaid, that one Coparcener by preſent- 
ing alone without the other, cannot uſurp upon the other to the diſpoſſeſſing 
him, 17 E. 3. 37. C. 9 Elia. Dyer 259. b. 20 Dubitat 15 E. 3. Aſſiſe Darrein 
Prefentment 11. Yea, and if a Qware Impedit be iy. a by two Coparceners, 
and the one is ſummoned, and ſevered, and the other doth recover and preſent, 
this is in the Right of them both, 38 E. 3. 35, 36. So if an Advowſon be aſſign- 
ed in Chancery to two Daughters Coparceners, and the eldeſt doth after pre- 
ſent to the next Avoidance, (I ſuppoſe contrary to the Aſſignment) this Mal 
be in her Right as the elder, and. not by Uſurpation ; for that the firſt Preſent- 
ment of common Right doth belong to her, but this ſhall void the Aſſignment 
in Chancery, 17 E. 3. 30, 38. 4djudged. _ Et ES 

And yet it is ſaid, That if two Coparceners make Partition in Chancery, or 
Compoſition by Fine, to preſent by Turns, the one may uſurp upon the Turn 
of the other, 30 E. 3.15. yet ſuch Uſurpation doth not put the Party out of 
poſſeſſion upon whom it is made as to the next Turn, but ſuch Party may pre- 
ſent thereto ; and this is not only by rhe Aid of the Stature of Weſt. 2. c.5. but 
at Common Law, 33 E. 3. Quare Impedit 196. 25 El. Dounam's Caſe, 4 Leo- 
nard 86. So tho' ſuch Compoſition be made betwixt three Coparceners, 
and the eldeſt doth uſurp upon the Turn of theſecond, and youngeſt, and af- 
ter doth uſurp again in the Turn of the ſecond, yet the youngeſt may preſent 
in her next Turn, 13 E. 3. Quare Impedit 58. For an Uſurpation in this Caſe, 
is but for the Turn uſurped upon, and doth not put the Perſon uſurp d upon to 
her Writ of Right, F. N. B. 34 J. 22 E 4.9. However, if of three Coparceners, 
the eldeſt after Partition, doth uſurp in the Turn of the ſecond A; 2 this is 
not any Uſurpation upon the Turn of the youngeſt, Keilw. 1. 2 Inſt. 365. 
Rolls Abr. 2.372,373.2H. 7. 4,5. 22 E. 4. 9. . 

And if of three Coparceners the eldeſt doth preſent in his Turn without Par- 
tition, and afterwards a Stranger doth uſurp in the Turn of the ſecond, yet this 
is not any Uſurpation as to the third, or firſt Coparcener, but only as to the ſe- 
condʒand the Law is the ſame, altho Partition had been made to preſent by Turn, 
Mich. 12 H. 7. Keilwey 1. Yet by a late Report tis ſaid, That the Court in- 
clined to an Opinion, that where Parceners had made Partition to preſent b 

Turns, and an Uſurpation is in the Turn of one of them, that it ſhould put all 
out of poſſeſſion, Paſch. 35 Car. 2. Anonymus, 2 Ventris 39. J 
If two Coparceners be of an Advowſon, and they ſeverally grant their parts 

to two ſeveral Men, the advantage that was between the Parties doth hold 


place between the Grantees, and ſo the firſt Preſentment ſhall go to the Grantee 


of the eldeſt, 1 Inſt. 166. 186. and ſo of the others, and an Uſurpation of one 
. ſhall not put the other out of poſſeſſion, 22 E. 4.9. Bur peradventure it ſhall be 
_. otherwiſe, if they were meer Tenants in common, and did not derive their 
Eſtates from Coparceners. And yet the Book is, 22 E. 3. 9. 4. that between 


Stran- 
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Strangers in Blood, or where two make Compoſition to preſent by Turns, if 


the one uſurps upon the Turn of the other, this ſhall nor pur him our of a" 
ſeſſion. Anderſon doubted, but he agreed, That Tenant by Courteſie ſhall 
have the ſame advantage that his Wife ſhould have had, Paſch. 25 Eliz. Harris 
& Hays v. Nichols, 3 Cro. 18. 1 Inſt. 167.b. 186. J. | | 
That an Uſurpation may be ſuch as may gain the Fee of an Advowſon, as 
there muſt not be a privity in Blood betwixt the Uſurper, and the Perſon upon 
whom the Uſurpation is made, ſo neither muſt there be a privity in Eftate be- 
twixt them: For if a Leſſor of an Advowſon doth uſurp upon his Leſſee for 
Years, this doth only barr the Leſſee of that Preſentment, and doth not out 
him of his next Turn, and put him to his Writ of Right, and this by reaſon of 
the privity betwixt them. And upon the ſame Reaſon, if a Man hath three 
Avoidances granted to him by one Deed, and the Grantor doth uſurp upon the 
firſt Avoidance, yet the Grantee at another Avoidance may preſent, or have 
his Quare Impedit ; for that the Uſurpation made by the Preſentation, G. of 
the Grantor, did not put the Grantee out of poſſeſſion of all the Avoidances, 
adjudged Paſch. 12 Car. Legg v. Sir Anthony Ager, Rolls Alr. 2. p.371. Co. 
Litt. 249. and the Caſe of Sir William Elvis v. the Arch-biſhop of York, T ailer &. 


Biſhop, Paſch. 17 Jac. Hobart 322. and Jones p. 4. being to the contrary are 


denicd for Law. 


So if one Tenant in common of an Advowſon doth preſent alone, this doth 
not put the other out of poſſeſſion; for at the next Avoidance they may joyn 


in a Preſentment, Palch. 7 Jac. Kite v. Biſbop of Briſtol, Rolls 2. p. 372. Mich. 


24 & 25 Elz. Harris v. Nicholls, 1 Anderſon 63. Or if two Joint-Tenants ſei- 
ſed of an Advowſon, and the one doth preſent without the other, this is no 
Uſurpation upon his Companion; but he may alledge this Preſentment in a 
Quare Impedit, as a Title for himſelf to the next Avoidance, 27 H. 8. 11. 6. 
And this is by reaſon of the privity that is betwixt them, 1 I»ſt. 186. b. 249. 9. 
Contra 27 H. 8. by the King's Attorney, and 11 H. 4. 54. Br. Quare Impedit 
52,3. Or if there be two Joint-Tenants, and the one doth preſent the other, 
this doth not gain any poſſeſſion, for that it is not ſtrictly and properly a Pre- 
ſentation, but rather a Prayer to be Admitted, 14 H. 8 2.6. 

But where there is no ſuch privity either in Blood or Eſtate, the Law is con- 
trary ; therefore in the Caſe of a Leaſe made of the Advowſon, Oc. if an 
other Perſon beſides he that is ſeiſed of the immediate Reverſion in Fee, dot 
uſurp upon the Leſſee, he thereby gains the poſſeſſion of the whole Advowſon, 
Rudd v. Biſhop of Lincoln, Hutton 66. and by Hobart, Paſch. 17 Jac. in Sir Mil. 
Elvis Caſe v. Arch-biſhop of York, &c. Hobart 3 22. 

So if A. doth recover an Advowſon in a Writ of Right, and hath Judgment 
final, and the Incumbent dying, B. by Uſurpation doth preſent to the Church, 
whoſe Clerk is Admitted and Inſtituted, and then B. dieth, A. is put out of 
poſſeſſion, and the Heir of B. is not ſo bound by the Judgment, either in Blood, 
or Eſtate, but that he ſhall preſent, 1 It. 238. a. So if B. doth levy a Fine 
to A. of an Advowſon, to him, and his Heirs, and after the Church becomes 
void, B. preſents by Uſurpation, whoſe Clerk is Admitred and Inſtituted, this 
ſhall put 4. the Conuſee out of poſſeſſion ; and the reaſon of theſe two Caſes 
is: For that at the Common Law, every Preſentation to a Church, did put 
the rightful Patron out of poſſeſſion, and did put him to his Writ of Right, 
whether the Preſentations were by Title, or without, and therefore albeit the 
Uſurpation were in both the ſaid Caſes before execution, yet it put the riglit- 
ful Patron out of poſſeſſion, 1 [»/?. 238. 4. | AY 

And if a Grant be made of two next Avoidances, and a Stranger doth uſurp 
upon the firſt of them, this ſhall be an Uſurpation upon the ſecond Avoidance, 
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Mich. 16 Jar. Sit Wilftam Elvis, and Taylor's Caſe, per Cur. Rollt 2. p. 373. 
Hob. 323. And if Tenant in Tail of a Mannor, to which an Adyowſon is ap- 
pendant, doth grant the next Avoidance, and dying, the Iſſue in Tail doth 
enter into the Mannor, and thereby doth make void the Grant, if ſuch Gran- 
tee dorh after preſent by colour of ſuch Grant, that will be an Uſurpation, 
Noy 143. Fin 

80 if a Dean doth preſent alone without the Chapter, to an Advowſon 
whereof the Chapter is ſeiſed by themſelves, he thereby uſurps to the diſpol- 
ſeſſing of rhe Chapter, 17 B. 3. 64. b. 14 f.8. 2, 3. but Quere, Whether at 
this Day a Chapter can be diſpoſſeſſed? 

If two Churches be united by the Aſſent of the Patrons, who thereupon 
agree for ever to preſent by Turns, and after one of them doth preſent in the 
Turn of the other, this is an Uſurpation. And the like Law is, if one ſeiſed 
in Fee of a Mannor,to which an Advowſon is appendant, doth make Compo- 
firion with anorher by Fine, that he ſhall Preſent every other Turn, and then 
the one doth prefent in the Turn of the other, Dyer 259. 20. And the reaſon 
of theſe laſt Caſes is, that the Perſons betwixt whom the Uſurpations are made, 
are neither privy inBlood as Coparceners, nor in Eſtate as Joint-Tenants, Te- 
nanrs in Common, &. 

If an Uſurpation doth gain the Fee of an Advowſon, it muſt not be made 
upon ſuch Perſons whoſe Advowſons are ſpecially guarded by Law, againſt all 
prejudice by Uſurpations. And fuch are firſt, the Advowſons whereof the 

ing is ſeiſed: For altho the King may uſurp -_ others, and gain an Ad- 
vowfon thereby, 42 E. 3. 4. b. 43 E. 3-15. 35 H. 6. 62. 18 Eliz. Dyer 351. 22. 
Puſch. 15 Car. 2. Brown V. Spence, 1 Siderfin 193. 1 Keble 590. And altho in 
ancient time, and ſince by ſome, che Law hath been taken to be, that the 
King by a double Uſurpation may be put out of poſſeſſion, and for the reco- 
very of his Right ſhall be forced to his Writ, as a Common Perſon ſhall be, Fit. 
Ht. Quare Impedit , Trin. 18 E. 3. 47. 151. by Shard, Paſch. 18 Eliz. Dyer 
f. 251. Mich. 13 Fac. Hnghes 263. 445 3.14. Stanford Prerog. c. S8. 38 E. 2. 3. 
Mich 2.Jar. King v. By of Winton & Champion,z Cxo. 54. And that a Grant of ſuch 
an Advowſon made by the King, aſter two Uſurpations,ſhall be void, Paſch.23 El. 
C. B. Hughes, Mich.23 El. 4 Leon. Caſe 227. yet at this Day the Law ſeems to be 
ſetled, That neither two, nor twenty Uſurpations do put the King out of the 
poſſeſſion of his Advowſon, fo that he ſhall be forced to his Writ of Right, and 
that a Grant made after ſuch Uſurpations of the Adyowſon ſhall be good, Tr77. 
4 Jar. King v. Matthew Brownlow & Gonuldeborongh 1. 166. Paſch. 2 Jac. King 
v. Biſhop of Wincheſter, Noy 18. Paſch. 28 Blix. Yardly v. Peſcar, Owen 43. Mour 
338. Paſch. 14 Jac. by Hobart in Lord Stanbop's Cafe v. Biſhop of Lincoln, Ho- 
bart 2.42. Mich. 14 Ez. 3 Leonard 17. C. Mich. 18 Eliz. 4 Leonard, Caſe 339. 
Paſch. 33 Ez. Queen v. Arch-bifbop of York, 1 Leonard 226. Mich. 38 & 39 
Eliz. Queen v. Huſſey, 3 Cro. 519. & Moor 421. Trin. 44 Elx. Green's Caſe, 
6 Co. 30. 1 Inſt. f. 344. b. And this Priviledge extendeth not onlyto Advow- 
ſons of which the King is ſeiſed in Right of his Crown, bur to ſuch alſo of 
which he is ſeiſed in Right of his Duchy, Paſch. 33 El. Queen v. Biſhop of York, 
1 Leon. 226. Mich. 38 & 39 Elis. Ser v. Huſſey, * 19. Regiſter 31. Contra. 

So if the King hath Right to preſent ro a Church, for that the lawful Patron 
is outlawed, and a Stranger doth uſurp, and Six Months do paſs ; yet the King 
may have his Suare Imperiit for the Avoidance, and ſhall remove the Uſur- 
per's Clerk, and thereby the Advowſon is re- continued to the rightful Patron, 
who otherwiſe had been put out of poſſeſſion, and driven to his Writ of Right, 
1 Inſt. 363. b. | 


And 
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And by Hobart, Uſurpers upon the King's Advowſons are bur Intruders, 
and Treſpaſſers to him; and if the King will, he may charge them by Actions 
of Account as Bailiffs, and yet may have his Writ of Right of Advowſon. But 
if the King's Patentee of an Advowlon, doth preſent twice to one Advowſon, 
and his Clerk be Inſtituted, and Inducted, altho the Patent is void in Law, fo 
that the Advowſon doth not pals thereby; yer the Patentee hath ſo gained the 
Advowſon by Ulurpation, againſt all Strangers, that if he be diſturbed at the 
next Avoidance, he may maintain an Aſſiſe of Darrein Preſentment againſt the 
Stranger that hath no Title to it, 18 Elz. Dyer 351. 

However, it is agreed, that if a common Perſon doth uſurp upon the King, 
and his Clerk is not only Admitted, and Inſtituted, but alſo Inducted ; rhe 
King is ſo far diſpoſſeſſed of his Preſentment, that he cannot preſent until the 
Incumbent is removed; which he may do at any time, while rhe Incumbent 
lives, by Quare Impedit, but not without Suit; or he may preſent after his 
Death, as if no Uſurpation had been, Co 6, Green 30. Paſch. 18 Jac. by He- 
bart, in Lord Stanhop's Caſe v. Biſhop of Lincoln, and others, Hobart 241, 242. 
Mich. 3 Jac. Boſwel's Caſe, 6 Co. 49. b. 2 Inſt, 358. But (as Popham faid) a 
Confirmation being made by the King to ſuch Preſentee, is good to eſtabliſh 


his poſſeſſion, againſt a Recovery in a Quare Iupedit by the King afterwards ; 


that is, the Clerk as aforeſaid being Inducted, otherwiſe not, 1x H. 4. 9. and 
yet this Confirmation operates not to the amending of the Eſtate of the Uſur- 
per; but if the King doth make to the Uſurper a Releaſe, it is void, Jexkins, 


Cent. 7. c. 96. Trin. 4 Jac. King v. Matthew Brownlow & Gouldsbo- 
rough 166. | 


Alſo Advowſons whereof Biſhops are ſeiſed in Righr of their Churches, are 
guarded by Law againſt all prejudice by Ulurpations, as to their Succeſlors : 
For if a Biſhop doth ſuffer an Uſurpation, and dies, the Succeſſor may have 


a Quare Impedit, or preſent to the next Turn, by the Aid of the Statute of the 
firſt of Elizabeth, which reſtrains Alienations, and Grants by Biſhops, Dalion 


P 
v. the Biſhop of Ely, 2 Cro. 673. Trin. 17 Car. 2. C. B. Cornwallis v. Hood, Car- 


ter 33. And if an Uſurpation be made to a Church in the time of Vacation 
this ſhall not prejudice the Succeſſor, to put him out of poſſeſſion, but that at 
the next Avoidance he may preſent, x Iuſt. 263. b. And by Hobart and Jones, 
tho a Biſhop be but a Purchaſer of an Advowſon in Right of his Biſhoprick, and 
chen doth ſuffer an Uſurpation, not having preſented ; yet his Succeſſor ſhall 
not be bound thereby, but may have a Quare Impedit, and lay poſſeſſion in the 
Grantor ; but not a Writ of Right, for want of Seiſin, 2: Jac. Dalton v. Pam- 
phlin & Biſhop of Ely, Leys p. 80. ſame Caſe, 3 Cro. 673. & Jones p. 46. Or if 
the Predeceſſor do ſuffer a Recovery to be had againſt him without Title, in a 
Qu ire Impedit, by his default, or aſſent; or if he ſuffer Fine, and Nonclaim, or 
Diſſeiſin, and Diſcent, the Succeſſor is aided by this Statute, 1 Flix. Yer al- 
tho the Succeſſor by this Statute of the firſt of Elizabeth may preſent, or if he 
be diſturbed, may have a Qare Impedit ; yet he ſhall be out of the poſſeſſion 
of the Advowſon by the Uſurpation, until he hath re- continued it by Preſent- 
ment, or Recovery, in a Quare Impedit ; fo that before ſuch Preſentment, or 
Recovery, a Grant thereof made by him ſhall be void, Mich. 22 Jac. C. B. 
Dalton v. the Biſhop of Ely, Jones 46. However, ſuch Uſurpations ſhall bind 
thoſe Biſhops who ſuffer them, and they ſhall thereby be driven to their Writ 
of Right, or elſe they ſhall loſe their Preſentments for their times ro ſuch Ad- 
vowſons, in Dalton s Caſe v. Pamphlin in Leyes 80. & 2 Cro. Rep. 67 3. Mich. 
22 Jac. Dalton v. the Biſhop of Ely, Jones 46. And I take the Law to be the 


ſame, as to all other Eccleſiaſtical Perſons ſeiſed of Adyowſons in the Right of 
their Churches, by the Star. of 13 Eliz. c. 10. 


Reſpect 
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Reſpect being had to theſe Rules, it may be truly ſaid, chat the Fee of an 
Advowlon may be gained by Ulurpation, of which there are divers Effects: 
For firſt, Ihe poſſelſion of the Advowiſon by Uſurpation, is fo in the Uſurper, 
that he that was before the Uſurpation ſeiſed of the Advowſon, hath thereby 


only a bare Right remaining in him; and therefore he upon whom the Uſur- 


ation is made, before he hath by ſome proper means regained the poſſeſſion of 
the Advowlon, if he doth make a Grant thereof, or of the thing to which it 
was appendant, the Advowſon doth not paſs thereby, 16 E. 3. Quare Impedit 
67, & in F. N. 8. & by Hobart, Paſch. 14 Jac. in Lord Stanhop's Caſe v. Brſbop 
of Lincoln, Hobart 2.41, and the ſame Book, 321, 322. 

And this holds true in the Cale of all common Perſons, even of thoſe that 
are relieved by the Statute of Weſt. 2. c. 5. made the 13 E. 1. and therefore if 
one doth uſurp upon a Leſſee for Years, (he in the Reverſion is a Perſon relie- 
ved by the ſaid Statute ) yet ſuch Uſurparion doth gain the Fee, and doth put 
him that hach the Inheritance out of poſſeſſion; and ſo it is in all other Per- 
ſons Caſes that are within the ſaid Statute of Weſtminſter. Rudd's Caſe v.Biſhop of 
Lincoln, Hutton 66. For tho the Statute doth give them a poſſeſſory Action for 
the Recovery of their Preſentment upon an Avoidance after an Uſurpation com- 
pleted, if the Uſurper doth diſturb them, or to remove his Incumbent, if they 
luc within Six Months, (who by the Common Law were as others driven to 
their Writ of Right, by which they could recover only rheir Inheritances, and 
not their Preſentments) yet that Statute doth not make Ulurpations upon the 
Advowſons of Perſons privileged thereby, to loſe the effect of gaining the poſ- 
ſeſſion of the Advowſon to the Uſurper, nor doth it enable them to grant ſuch 
Advowſons, whilſt they do remain diſpoſſeſſed thereof, Mich. 3 Fac. Boſwell 
Caſe, 6 Co. 49. Paſch. 14 Fac. Lord Stanhop v. Biſhop of Lincoln, Hobart 241. 
And therefore, if a Mannor with the Advowſon doth deſcend to any of the 
Perſons privileged by the ſaid Starute, as to an Infant, and during the Infancy, 
the Church becoming void, a Stranger doth uſurp, and then the Infant being 
of full Age, doth Enfeoff a third Perſon of the Mannor; if upon the next A- 
voidance the Feoffee doth preſent, the Uſurper, or his Aſſigns, may bring their 
Quare Impedit ; and ſhall recover; becauſe the Infant (as before ſaid) by Uſur- 
pation was put out of poſſeſſion, and remained ſo at his full Age when he made 
the Feoftment, and the Advowſon did not paſs, 16 E. 3. Quare Impedit 67. 
Adams's Caſe cited by Coke in Boſwel's Caſe, 6 Co. 50. & Lord Stanhop v. Biſhop of 
Lincoln, Hob. 241. | 

After an Uſurpation, the Perſon uſurped upon (as hath been faid) having 
only a bare Right remaining in him, cannot therefore grant the Advowſon of 
which he is diſpoſſeſſed, nor the Right remaining in him after the Uſurpation; 
the reaſon is, for that the Uſurpation being only voidable by Action, the tranſ- 
ferring of the Right would be thetransferring of the Action, which cannot be done 
by any common Perſon, 16 E. 3. Quare Impedit 67. Adams's Caſe cited by Coke 
in BojwePs Caſe, Mich. 3 Jac. 6 Co. 50. Bur if ſuch Right doth by Act of Par- 
liament, or other means, come to the King, the King by Prerogative may grant 
the ſame ; but then the Grant thereof muſt be by expreſs, and determinate 
words, for it will not paſs by the word Advomſon, for that it is no Advowſon 
de Fafto ; nor by the word Hereditament, being a word ambiguous, which 


{hall never be taken againſt the King in a ſtrange Senſe, nor by the general word 


of Rights, without a ſpecial mention, or recital, of the particular Right, which 
is meant to be granted, as was reſolved in Cromer's Caſe, 8 Eliz. cited in Dough- 
1y's Caſe, 3 Co. f. 11. Paſch, 14 Jac. Lord Stanhop's Caſe v. Biſhop of Lincoly, and 
ethers, Hobart 243, 244, 
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If an Uſurpation be complete, and the poſſeſſion of the Advowſon be not re- 
gained before the Church becomes void, and then the Church doth become void 
and litigious between the Uſurper, and him that hath the Right, the Ordinary 
ought to receive the Uſurper's Clerk, and not the Clerk of him that hath the 
Right only ; unleſs he that hath the Right be a Perſon relieved by the Statute 
of Weſtminſter 2. chap. 5. but the Ordinary in ſuch Caſes may award a Jure 
Patronatns, and fo be directed by the Verdict: But if he will chooſe either of 
the Clerks preſented, he mult at his peril receive him that hath Right by the 
Statute : By Hobart, in Lord Stanhop's Caſe v. Bp of Lincoln, and others, Hob. 242. 

Tho by Uſurpation the rightful Patron may be diveſted of the poſſeſſion of 
his Advowſon as aforeſaid ; yet thereby (for the moſt part) it is not abſolutely 
loſt without Remedy, for by divers ways it may be regained by him in whom 
the Right remains, according as his Caſe ſhall be, (that is, unleſs his Caſe be 
ſuch as that he hath but a remedileſs Right ;) as firſt, by Re-entry : For if a 
Diſſeiſor of a Mannor to which an Advowſon is appendant, doth preſent to 
the Advowſon, and his Clerk is Inducted, and after the Diſſeiſee doth re-enter 
into the Mannor, at rhe next Avoidance, he may preſent, for this Re-entry de- 
feats the Uſurpation, 3 H. 4.8. 14 H. 6. 16. a. | 

And if he re-enter within the Six Months, his Preſentee ſhall be received, 
and the other outed, 14 H. 6. 24. 4. but of an Advowſon in groſs, no Re- entry 
can be in ſuch Cale, 3 H. 4 8. 14H.6. 16. And ſo it is, if a Man being ſei- 
ſed of fix Acres of Land, to which an Advowſon is appendant, doth die ſeiſed, 
and they deſcend to anorher, who is Attaint of Treaſon by Act of Parliament, 
by which the King doth become ſeiſed of the ſaid Six Acres, and then the 
Church voiding,a Stranger doth uſurp upon the King, and after the Act of Par- 
liament being repealed, he to whom the ſix Acres did deſcend, is reſtored, and 
then the Church voids again; theſaid Uſurpation doth continue not defeated by 
Repeal and Entry; ſo that neither he that entred, nor his Feoffee, can main- 
rain a Quare Impedit againſt him who uſurped before, if he doth diſturb either 
of them, 28 H. 8. Dyer 24. 6. 

Alſo the poſleſſion of an Advowſon may be regained only by Preſentation, 
with Inſtitution, and Induction had thereupon at another Avoidance ; or if 
Inſtitution and Induction cannot be ee upon a Preſentation made to the 
Ordinary, in ſome Caſes, the poſſeſſion of the Advowſon may be had by Re- 
covery, in a poſſeſſory Action brought after the Refuſal of the Clerk of him 


3 _ the Right: For by the Statute of Weſt. 2. c. 5. it is Enacted as fol- 
oweth : | | 


Chereas of Advowlons of Churches there be but the Oꝛiginal Taſts, 
that is to ſay, one Crit of Right, and two of Poſſeſſion, which be Dar- 

rein Preſentment, and Quare Impedit : and hitherto it hath been uſed 
in the Realm, that when any having no Right to pꝛeſent, had pꝛelented to 
any Church whole Clerk was admitted: He that was very Patron could not 
recover his Apvowſon, but only by a C7Irit of Right, which ſhould be tried by 
Battail oz by great Aſlize, whereby Þefrs within age, by fraud, oz elſe by 


negligence of their UMardiens, and Hefrs,both of great and mean Eſtate, by 


negligence 02 fraud of Tenants by the Courteſie, Nlomen Tenants in 
Dower, oz otherwiſe, fo: Term of Life, oz fo2 Pears, 02 in Fee-tafl, were 
many times diſherited of their Advowſons, oz at leaſt (which was the better 
fo? them) were driven to their Krit of Right, in which caſe hitherto they 
were utterly diſinherfted : ) Jt is p2ovided, that ſuch Pꝛelentments ſhall 
not be lo pꝛejudicial to the right Heirs, oz to on unto whom ſuch Advowſons 


ought 
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ought to revert after the death of any Perfons: Foz as often as any, 
having no Night, doth pꝛeſent, during the time that ſuch Heirs are in Tlard, 
02 during the Eſtates of Tenants in Dower, by the Courteſie, 02 otherwiſe 
fo? Term ot Like, 02 of Years, 02 in Tail, at the next Avoidance, when the 
Deir is come to full age, oz when after the death of the Tenants befo2e na- 
med, the Advowſon ſhall revert unto the Heir being of full age, he ſhall have 
ſuch Action by CUrit of Advowſon poſſeſſo2y, as the laſt Anceſto2 of ſuch an 
Deir ſhould have had at the laſt Avofdance Happening in his time, being of full 
age befoze his Death, 02 befoze the Demtiſe was made fo2 Term of Lite, oz in 
Fer tail, as befoze is ſaid. The ſame hall be obſefved in Pꝛelentments 
made unto Churches, being of the Inheritance of TUives, what time they 
ſhall be under the power of their Pusbands, which muſt be aided by this Eſta: 
tute by the Remedy akozeſald. Alſo Religious Men, as Bithops, Arch: 
deacons, Parſons of Churches, and other Spiritual Yen, ſhall ve aided by 
this Eſtatute,in caſe any, having no right to pꝛeſent, do pteſent unto Churches 
belonging to Pꝛelactes, Spiritual Oignities, ]Iarſonages, oz to Houſes of 
Religion, what time ſuch Houſes, Pꝛelacies, Spiritual Oignities, oz Par⸗ 
lonages be vacant, | SY 

Neither ſhall this Ac be (o largely underſfood, that ſuch Perſons, ſo2 whoſe 
Remedy this Statute was owdained, ſhall have the Recoverp atozeſatd, ſur: 
miſing that Guardtans of Heirs, Tenants in Tall, by the Courfeſte, Te: 
nants in Dower, fo2 Term of Life, oz fo2 Years, 02 Pugbands, which faintly 
have defended Pleas moved by them, 92 againſt them: Becauſe the Judg. 
ments given in the King's Courts ſhall not be adnulled by thts Statute, the 
Judgment ſhall ſtand in fozce, until it be reverſed in the Court of the King 
as erroneous, if Erro2 be found; 02 by Aﬀiſe of Darrein Preſentment, o; 
by Enqueſt by a TUrit of Quare Impedit, if it be paſſed, oz be adnulled by At. 
taint oz Certification, which ſhall be freely granted. Star. 13 E. x. cap. 5. 


By which Statute it appears, that at the Common Law, before the ſame was 
made, when any having no Right to preſent, had preſented to a void Church, 
and got his Clerk admitted, the very Patron (being a common Perſon) was 
diſpoſſeſſed thereby of his Advowſon, and could not recover the fame by any 
other means, but by a Writ of Right of Advowſon ; nor could he recover his 
Preſentment by that Writ, nor by Quare Impedit, or Darrein Preſentment ; for 
by the Common Law, the Writs of Quare Impedit, and Darrein Preſentment, did 
lic in the Caſe of a common Perſon only, before the Church was filled, againſt 
any one that did diſturb the Patron, ſo that he could not prefer his Clerk; 
wherefore, by the aforeſaid Statute, it was provided generally for all, that it 
the Defendant alledgeth Plenarty of the Church of his own Preſentment, the 
Plea ſhall not fail by reaſon of the Plenarty ; ſo that theWrir be purchaſed within 
the Six Months, tho' he cannot recover his Preſentment within the Six Months. 

Alſo, by rhe aforeſaid Statute, it is ſpecially provided for ſome certain Per- 
ſons, that tho Uſurpations have been by others ſuffered to be made in former 
time, to the diſpoſſeſſing them of their Advowſons ; yet ſuch Uſurpations ſhall 
not be ſo prejudicial to them, as that they ſhall be driven to their Writs of Right 
to recover the poſſeſſion thereof ;but that they may have ſuch Action poſſeſſory 
(if diſturbed at the next Avoidance after the Right deſcends to them, )for the re- 
covery of the poſſeſſion of their Advowſons, and Preſentations, as the Perſons 
that ſuffered the VUſurpations might have had when diſturbed, viz. an Action 
by Quare Impedit, or Darrein Preſentment, or as Hobart infers in Lord Stan- 
hop's Caſe v. Biſbop of Lincoln, Hob. 238. may preſent at the firſt Avoidance 


that 
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that hapneth in their time, and ſo regain the poſſeſſion without Action; be- 
cauſe the Tenor of the Quare Impedit, which by this Statute is given for their 
Remedy, is, uod permtat ipſum præſentare, Gc. Rudd v. Biſhop of Lincoln, 
Hutton 66. and by Richardſon in Dixy's Caſe v. the Bailiff, Oc. of Derby, Het- 
ley 159. 

"Now the Perſons that are thus ſpecially provided for by the ſaid Statute, 
are firſt Heirs ; that is, ſuch who have an Advowlon by Deſcent, being Heir 
to ſome of his Anceſtors, ec. For the words of the Statute are not, Whoever 
uſurps upon an Advowſon of I nheritance of an Infant ; for that an Eſtate pur- 
chaſed, whilſt in the hand of the Purchaſer, that may deſcend, and be inheri- 
ted from him, is properly called an Inheritance, as well as that which he inhe- 
rited from another by Deſcent, Litt. f. 3. So that Heirs, are to be underſtood 
here, only in reſpect of ſuch Advowlons to which their Anceſtors had right; 
by Hobart, in Lord Stanhop's Caſe v. Biſhop of Lincoln, Hob. 238. Gc. and by 
Jones in Dalton's Caſe v. Biſhop of Ely, Jones 48. Fitz. Nat. Br. 34. Therefore, 
if an Heir within Age, hath an Advowſon by purchaſe, he is not remedied in 
caſe of Uſurpation ſuffered, by this Stature, 1 E. 2. Fiz. Quare Iwpedit 43. 
35 H.6. 60. 3 Jac. Boſwel's Caſe, 6 Co.50.b. and by Jones in Daltor's Caſe, 
Jones 45. & 2 Inſt. 358, And yet, if one ſeiſed of an Advowſon, doth make 
a Leale thereof for Years, and the Reverſion deſcending to the Heir, is by him 
granted to another; and then the Leſſee doth ſuffer an Uſurpation; after the 
end of the Leaſe, the Grantee of the Reverſion, when the Church voids, ma 
have his Qzare {pedit, becauſe he is in Loco heredis, who was relievable if he 
had kept the Reverſion ; by Hobart, in Lord Stanhop's Caſe v. Biſhop of Lincoln, 
&c. Hob. 240. 

If a Man doth purchaſe an Advowſon, and before any Preſentation made b 
him, doth make a Leaſe thereof unto another Perſon, who doth ſuffer an Uſur- 
pation ; the Grantee dies,his Heir _ have a Quare Impedit at the next Avoi- 
dance, after the Leaſe ſhall be expired, and may lay the laſt Preſentation in his 
Father's Grantor, according to the words of the Statute, which are: That he ſhall 
have ſuch Action poſſeſſo2y,as the laſt Anceſto? of ſuch Heir ſhould have had: For 
by the Statute, Uſurparions upon the Leſſee are to be counted as none to this 
ras qu But if the Heir (having an Advowſon by Deſcent) being of full Age, 


doth make a Leaſe thereof to another, who ſuffers an Uſurpation, the Heir, 


at the next Avoidance after the Leaſe is ended, ſhall not have his Quare [zpe- 
dit, becauſe he being the Maker of the Leaſe is Party to the negligence and 
wrong: And the word Heirs, throughout this Statute, doth import, that he 
ſhould be in as Heir of the Reverſion, wronged by the Guardian, and other Te- 
nants, which he could not help : And the laſt Clauſe is more plain, which 
gives ſuch Action as the Anceſtor ſhould have had before Demiſe ; ſo the De- 
miſe muſt not be made by him that is to be relieved, but by his Anceſtors, Lord 
Stanhop's Caſe, Hobart 240, 241. Fitz. N. B. 31.g. Yet in the 33 H. 6. 12. & 
13. in the Caſe of Humphry de Bobun, the Reverſioner himſelf had Aid; and 
in 34 H. 6. 27. b. the Prior of Cornwell granted two Avoidances, and the Gran- 
tee having preſented once, died, and then the Heir of rhe Grantee, by Uſur- 
pation upon the Executor preſenting tothe ſecond Avoidance, when the Church 
voided again, the Prior that made the Leaſe was aided. Bur nore, that againſt 
Hobart the other Judges are ſaid to hold (rho' not all alike), that Reverſioners 
as well of full Age, as within Age, and as well of their own Leaſe, as of the 
Leaſe of their Anceſtors, or Predeceſlors, whole Heirs they were, were with- 
inthe Remedy of the Law, and that the Law preſerved the poſſeſſion for the 
Reverſioner, tho' not for the Leſſees, and ſo made a kind of baſe Fee by wrong, 
during the Leaſe in the Uſurper, which was Hutton's Opinion, Things ( fait 
N 2 Hobart) 
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Hobart) hard, and not warranted in his Judgment, Lord Stanhop's Caſe v. B/ 
ſhop of Lincoln, and others, Hobart 244. But as to this Difference, Jones in 
Dalton's Caſe v. the Biſhop of Eh, Mich. 22 Jac. Jones 48. delivers his Opinion 
thus : If one being a Purchaſer, doth Leaſe for Years, he in Reverſion ſhall 
not be aided ; but if the Leſſor hath his Title by Deſcent, in ſuch Cale he ſhall 
be aided. So in the Cale of the Prior, if he had been Purchaſer, and Leſſor 
for Life, he had not been aided ; bur having the Advowſon by Succeſſion, he 
was within the Remedy: But Q re. Vide Cornwalizs v. Hood, Triv. 17 Car. 
2. C. B. Carter Rep. 43. 

By this Statute, not only Heirs that are in Ward, but alſo ſuch as are not in 
Ward, are relieved, altho the Uſurpation be upon the Heir himſelf, the Ad- 
vowſon being in his own hands, and by Deſcent; by Hobart & Jones, in Dal- 
ton's Caſe, &c. Jones p. 45. lee Carter Nep. 43. But then they hold, againſt 
the other Judges, as before, that Heirs within Age only, are remedied, the 
Uſurpation being made upon their Advowſons. Alſo Hobart holds, that if 
an Infant-Heir doch ſuffer an Uſurpation, and another Avoidance doth fall in 
his Nonage, he may, by reaſon of this Statute, either preſent, or have his 

#are Impedit for that ſecond Avoidance, tho the words of the Statute be, 
Then the Heir is come to full Age: For chat Clauſe was put in, to anſwer a 

articular Caſe of an Heir in Ward, put in the Preamble, where the Guardian 
Fad ſuffered the Uſurpation ; in which Caſe the Statute ſaw, that the Ward 
could have no Title till his full Age: But if a Guardian doth ſuffer an Utur- 
pation, and then will ſurrender ro his Ward, the Ward ſhall nor be relieved ar 
another Turn during his Nonage, becauſe he ſhall be counted in by the Guar- 
dian to this purpoſe : But if a Guardian in Soccage, or his Ward, after four- 
teen Years of Age, ſuffer an Uſurpation, he ſhall be within the relief at any 
other Turn before Twenty one ; and therefore, he doth deny the Opinion of 
Thorp, 16 E. 3. Fitz. a [mpedit 67. Upon this, that it was the meaning 
of this Law, to ſuccour the weakneſs of an Heir within Age, when he maketh 
a fault, but not to enforce him to ſuffer a wrong. So he declares his Opinion 
to be, That if an Uſurpation be made upon one in Ventre ſa Mere, at the next 
Avoidance after his Birth, he ſhall be relieved, _— to the Iſſue taken, 
11 E. 3. Fi. Quare Impedit 158, For ſuppoſe (faith he) the Heir then in 
Eſſe being a Daughter, was relievable, in reſpect of her Nonage, were it rea- 
ſonable, that the Son after born (to whom rhe wrong is now done), ſhould 
loſe that relief. Beſides this, the ſpecial Purview of this Statute, for Prelates 
to be relieved againſt Uſurpations in the Vacation of their Prelacies, is altoge- 
ther of the ſame nature, and reaſon, Lord Stanhop's Caſe, Hobart 240. 

But it is ſaid, that if one doth uſurp upon an Infant that is an Heir, and the 
Infant doth come to full Age within Six Months, and doth not remove the In- 
cumbent by Suit, he is out of the Statute: By Danby & Pri ſot, 35 H. 6. 62. 
and by Hobart, in Lord Stanbop's Caſe 241. Or if an Heir relievable by a 
Quure Impedit upon this Statute, doth die without Heir, the Lord by Eſchear 
(ſaich Hobart) ſhall nor preſent, nor have a Quare Impedit, Lord Stanhep's 
Caſe 243. | 

The Gcond ſort of Perſons, ſpecially provided for as aforeſaid, by this Sta- 
tute, are Feme Coverts, and yet only ſuch Feme Coverts as are Heirs, becauſe 
they have only the ſame Remedy given them, which Heirs have by reference 
thereto ; and therefore a Feme Covert being a Purchaſer, is without the Reme- 
dy of this Statute, 1 E. 3. Fitz. Quare Impedit 43. and by Hobart in Lord Stun: 
kcp's Caſe, Hob. 239. 35 H. 6. 66.& F.N.B.z1. and by jones in Diltou's Cab, 
Jones 45. Boſwel's Cafe, 6 Co. 50. ; 
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The third fort of Perſons expreſſy provided for to the aforeſaid purpoſes by 
this Statute, are Succeſſors of Spiritual Men, in reſpect of their Advowſons 
uſurped upon in time of vacancy ; but if the Advowſon of a Spiritual Perſon 
be uſurped upon, when it is in the poſſeſſion of a Spiritual Perſon, the Succeſſor 
hath not the Remedy of this Statute at the next Avoidance ; for he that ſuffers 
an Uſurpation in ſuch Caſe, is driven to his Writ of Right, and then the Suc- 
ceſſion cannot change it to a Quare Impedit, 7 E. 3. Fitz. Quare Impedit 21. 
F.N.B.38. and by Hobart, in Lord Stanhop's Caſe,2.40. and by Jones in Daltor's 
Caſe v. the Biſhop of Ely, Jones 50. But Succeſſors of Biſhops are now reme- 
died, by the Statute 1 El. See 2 Cro, 673. Dalton v. Biſhop of Ely, Jo. 36. Ley 80. 
If an Eccleſiaſtical Perſon be ſeiſed of an Advowſon in the Right of his Church, 
that came to him by Succeſſion, and not by Purchaſe, and doth Leaſe it for 
Life, or for Years, and his Leſſee doth ſuffer an Uſurpation, rhe tame Perſon 
that made the Leaſe, and allo his Succeſſor, ſhall be remedied by this Statute 
of Weſtminſter 2. after the expiration of the Term, 34 H. 6. 27. 8 H. 6. 33. 
and this, by the Equity of the Statute, by Jones in Daltos's Caſe v. the Biſhop 
of Ely, Jones 48. But Qrere, for the Statute ſeems only to relieve Spiritual 
Perſons, when their Advowlons are uſurped upon in time of Vacation, Yide 


F. N. B. 34. m. Cornwallis v. Hood, Carter 43. Beſides, the Succeſſors relie- - 


vable, are Succeſſors of ſingle Corporations, ſuch as Biſhop, Dean, Rector, 
Oc. Brook Preſertment 46. Boſwels Caſe, 6 Co. 50.4. 34 H.6.27. but not the 
Succeſſors of compounded Corporations, as Chapters, ec. becauſe the Body 
doth continue that committed the Laches, by Hobart, in Lord Stanhop's Caſe, 


Hob. 240. 


Reſides, the Perſons provided for by the words of the aforeſaid Statute, 


(ſome other Perſons) are thought alſo to be relieved by the Equity thereof: 


And of theſe, are firſt, Tenants in Tail; for if ſuch ſuffer an Uſurpation, af- 
ter their Death the Iſſue in Tail may have the Remedy given by this Statute, 
at the next Avoidance that happens, 43 E. 3. 20,24, 25. vid. 46. Aſſiſe, p. 4. 
8E.2 Quare Impedit 167. 34 H.6. 20, 27. Mich. 3 Jac. Boſwel's Caſe, 6 Co. 
50. 2 Ivſtit. 359. and by Hobart in Lord Stanhop's Caſe. By which Tenants 
in Tail, Jozes doth underſtand, Tenants in Tail in poſſeſſion : For, ſaith he, 
Tenants in Tail in Reverſion, are within the Words of the Statute of Weſtmin- 


ſter 2. Dalton Caſe & Jones, p. 49. Allo a Grantee of a next Avoidance, is 


within the Equiry of this Law, tho' he be not a Leſlee for Years, 34 H 6.27.4. 
and by Hobart in Lord Stanbop's Caſe, X o. which ſee there; and by Jones in Dal- 
tors Caſe, &c. Jones 48.2 Inſt. 359. And note, that it hath been a doubt, Whether 
the King be bound by this Statute, ſo, that when he uſurps upon any relieva- 
ble thereby, the Party gricved be not left to his Remedy at Common Law, 35 H. 
6. 62. Br. QAuare Impedit 18. But in Magdalen-College Caſe, in the 11 Co. 72. b. 
it was adjudged, That this being a Starure to remedy an Injury, and Wrong, 
the King was bound thereby: So alſo is my Lord Coke's Opinion, in his Com- 


ment upon this Stature, 2 If. 359. 


Not only the Perſons provided for by the aforeſaid Stature of Weſtminſter, 
may regain the poſſeſſion of their Advowſons, by Preſentation, and Inſtitution, 
at another Avoidance ; but allo all other Perſons that have been diſpoſſeſſed 
thereof: For as by Preſentation, and Inſtitution into a void Church, ſuffered 
by the rightful Patron, the rightful Fatron (as hath been ſhewed) may loſe the 
poſſeſſion of his Advowſon to an Uſurper; ſo, by the ſame means, the Uſurper 
may loſe the poſſeſſion of the Advowton which he had gained by Uturparion 


again unto the rightful Patron: Otherwiſe, an Uſurper would be better ſecu- 
red by Law, in the poſſeſſion of an Advowſon, gained only by Uſurpation, 
chat 
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than ever the rightful Patron was before the Uſurpation made upon him, 
17E.3.37.b. x Inſt. 194-4. 276.4. Cornwallis v. Hood, Carter Rep. 44. 3 Bulſtr.36. 
But tho all other Patrons, as well as thoſe Privileged by the Statute of Meſi- 
minſter, may by Preſentation, and Inſtitution, regain the poſſeſſion of their 
Advowſons loſt by Uſurpation, yet with ſeveral Differences: For firſt, Per- 
ſons that are within the Stature of Weſtminſter, have a Right to preſent, and 
by having their Clerk Inſtituted, they are no Uſurpers; bur all other common 
Perſons, have not Right to preſent after the Uſurpation is made upon them, 
unleſs they bring their Writs before a Six Months Plenarty, and thereby reco- 
ver it; and therefore preſenting, and getting their Clerks Inſtituted, tho' it be 
to an Advowlon to which they have a Right remaining in them, they are there- 
by but Uſurpers, 17 E 3. 37- b. 

A ſecond Difference is; That if the Ordinary will not admit the Clerk of a 
Perſon within the aforeſaid Statute, ſuch Perſon, tho he hath only a Right, 
and not the Poſſeſſion of his Advowſon, may bring his poſſeſſory Action, wiz. 
either QAuare Impedit, or Darrein Preſentment, and recover both his Preſen- 
tation, and Poſſeſſion of his Advowſon thereby. But if any other Patron, not 
within the benefit of the Statute (fave the King), dorh preſent to his Advow- 
ſon when diſpoſſeſſed thereof, and the Ordinary will not receive his Clerk (as 
he ought not, being bound to receive the Clerk of the Uſurper by the direction 
of Law) he is without any Remedy. 

A third Difference is, That if the Ordinary doth Inſtitute the Preſentee of 
a Perſon within the Relief of the ſaid Stature, he doth that which he ought 
to do, and no more than what the Law, if an Action be brought in time, 
would force him to do, and the Uſurper is thereby diſpoſſeſſed, not only of 
the Preſentation, but of the whole Fee of the Advowlon, and this without 
any Remedy; for he can neither maintain a Quare Impedit, or bring a Writ of 
Right: But if the Ordinary doth Admit, ec. the Preſentee of any common 
Perſon diſpoſſeſs d, and not remedied by the ſaid Statute, tho there may be a 
Right remaining in him, yer ſuch Admittance is a wrong in Law to the Uſur- 
per, the Right of Preſenting being in him, to all Avoidances that happen du- 
ring the time the Uſurpation doth continue in force, and not avoided, And 
though at the Common Law, before the ſaid Statute of Weſtminſter, the right- 
ful Patron being out of poſſeſſion, by getting his Clerk Inſtituted, had by U- 
ſurpation re-gained the poſſeſſion of his Advowſon from the Uſurper without 
remedy, yet at this Day, by reaſon of the ſaid Statute, neither the Poſſeſſion of 
the Advowſon, nor the Preſentation to the Avoidance, are by ſuch Inſtitution 
abſolutely gained from the Uſurper, until after Six Months, that Plenarty may 
be pleaded, if the Uſurper happen to bring his Action: For it is notorious, 
that after an Uſurpation ſuffered, and Plenarty of the Uſurper's Clerk by Six 
Months, if the Church becomes void again, before he that hath the Right doth 
by ſome legal Act regain the poſſeſſion, the Uſurper hath Right to preſent to 
ſuch Avoidance; and, before the Statute of Weſtminſter, if diſturbed, might 
have had his poſleſſory Action for the Recovery of the ſame, if he 
brought ſuch Action before there was a Plenarty by Inſtitution : And 
now, by the ſaid Statute of Weſtminſter, it is ſaid generally, That 2 

Plea ſhall not fail by reaſon of ſuch Plenarty pleaded by a Defendant , 
if the Writ be purchaſed within the Six Months; and this Caſe of the Uſurper 
is not by word, or reaſon, excepted out of the ſaid Statute ; and ſo according- 
ly it was adjudged (per Curiam), in a Writ of Error; that if one doth uſurp 
upon a Purchater of an Advowſon in Fee, and the Clerk of the Uſurper is in 


by Six Months, and after the Church voiding, the Purchaſer's Prefentee is In- / 


ſtituted. 
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ſtirured, and Inducted; if the Uſurper doth bring a Quare Impedit within the 
Six Months, againſt the Purchaſer, and his Clerk, this is no Remitter to the 
Purchaſer, 14 Car. Harper v. Mierſdale, Rollt Abr. 2. p. 374. and by Doderidge & 
Coke Contra Haughton in Harris & Auſtin's Caſe, 1 Rolls Reports 210. 3 Bul- 

rode 38. 
7 As 15 Poſſeſſion of an Advowſon gained by Uſurpation may be defeated 
by the Inſtitution of him that hath the Right, in ſuch ſort as is declared; o 
may the Uſurpation be alſo avoided by the Inſtitution of the Preſentee of ano- 
ther Perſon than he upon whom the Uſurpation was made : For if a Feme 
doth ſuffer an Uſurpation upon her Advowton, and afterwards doth take an 
Husband, who preſents to the next Avoidance in the Right of his Wife, (his 
Clerk being Induced) this doth veſt the Poſſeſſion in the Wife, 14 H. 6. 24.4. 
So if three Coparceners be of an Advowſon, and the eldeſt dorh preſent in her 
Turn without Partition, and after a Stranger doth uſurp upon the Turn of the 
ſecond, and then the third doth preſent in her Turn ; this doth remit the 
ſecond, ſo that ſhe may preſent again when ir comes to her Turn, as if no 
Uſurpation had been; for their Right is Joint, and the Uſurparion being 
avoided by one, it is avoided for all, Mich. 12 H. 7. Keilwey 1. And 
the ſame Law is, altho' there were a Partition, becauſe the Partition doth 


* 


not ſever the Inheritance, but is only as to the Poſſeſſion; and therefore they 


ſhall joyn in a Writ of Right, 2 Rob's Abr. p.374. Contra Mich. 12 H. 7. Keilwey 
p. I. But if an Advowſon doth deſcend to two Coparceners, and after an Uſur- 
pation is made upon one of them, who doth die without Iſſue, by which her 
Right doth deſcend to the other Coparcener, this ſhall defeat the Uſurpa- 
tion without Preſentation, for that ſuch Coparcener cannot have an Action 
for parcel of the Advowſon, being ſeiſed of the Remnant, 17 E. 3. 22. 

The means that a common Perſon (not being privileged by the Statute of 
Weſtminſter ), hath for the regaining of his Advowſon, after Uſurpation with 
Plenarty, is to bring his Writ of Right of Advowſom, for the Recovery of the 
ſame, which he had beſt do before the Church doth void again, left he loſe 
the next Avoidance that ſhall happen after the Uſurpation, for want of poſ- 
ſeſſion. 

If the Patron of an Advowſon doth create a Vicarage out of the ſame law- 
fully, and after a Stranger doth uſurp upon him in the Parſonage, and after- 
wards in the Vicarage, and then the Patron doth recover the Advowſon in a 
Writ of Right ; yet this Recovery ſhall not defeat the Uſurpation in the Vica- 
rage, for that the Vicarage is not appendant to the Advowſon of the Parſonage, 
as is implied by the Caſe hereafter next mentioned, becauſe it is pur to prove it, 
17 E. 3. 5 1. b. But it is to be admitted here, that the Patron of the Parſonage is 
Patron alſo of the Vicarage. 55 15 

If there be two Coparceners of an Advowſon, and they do agree to preſent 
by Turn, each of them in truth hath but a Moiety of the Church; and tho' if 
either of them be diſturbed, ſhe ſhall have (as is before ſaid), a Quare Impedit 
preſentare Idone am Perſonam ad Eecleſiam; for that there is but one Church, 
and one Incumbent ; yet in a Writ of Right of Advowſon brought by one of 
them, the Writ ſhall be De wmedietate Advocationis; for in truth the hath bur a 
Right to a Moiety : But if there be two ſeveral Patrons, and two ſeveral In- 
cumbents in one Church, the one of one Moiety thereof, and the other of the 
other Moiety, and one part as well of the Church, as of the Town, be allot- 
ted to the one, and the other part thereof to the other, each of them ſhall have 


Ow of Right of Advowſon ; De Advoc tione Medictatis. 1 Iſt. 18. a. Fitz. 
. 31. b. 


But 
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But tho' this Writ of Right be the common Remedy, yet it doth not lie in all 
Caſes, for all common Perſons that are out of the Statute of N eſtminſter, for 
every one that may recover by this Writ, ought ro count of ſome Seiſin, either 
in himſelf, or in his Anceſtor ; for it is not enough to count of Seiſin in any 
other, 21 E. 4.1. 1 H. 4. 2. 21 E. 3. 27. h. Fitz. Nat. Br. 30. If the Incum- 
bent of the Church hath received the Profits thereof, as the groſs Tythes, 
thereby the Patron is ſufficiently ſeiſed to maintain this Writ, 21 E. 4. 1. 6. 
Fitz.N.B.z0. But then, ſuch Incumbent mult be complete; that is, not only 
Admitted, and Inſtituted, but alſo Inducted ; for that before his Induction, he 
| hath no Eſtate in the Glebe, nor can he receive any Tythes as Incumbent ; and 
'q therefore the Patron cannot in his Writ (as he ought) alledge Eſplees in himſelf, 

as in perception of the groſs Tythes, &. 38 E. 3. 9. Hare v. Brilley, Plowden 
528. 26 H.8. 3.4. And ſuch Seiſin ought to be within the Memory of Man, 
otherwiſe it is not ſufficient to maintain this Writ, 21 E. 4. 1, 2.b. Admit, 
But if a Writ of Right be brought by the King, the King may alledge, that he, 
or his Progenitor, was ſeiſed, without ſhewing any time; becaule, Nul/um 
temps occurrit Regi, 1 Inſt. 294. b. But the King need not of necellity bring 
this Writ, in that he cannot be diſpoſſeſſed by Ulurpation, as the Law is now 
taken, as hath been ſhewed. Bur if the Patron be duly ſeiſed by preſenting 
once, tho' divers Uſurpations be after ſuffered, yet ſuch Seiſin is not thereby 
defeated, but that he may recover by this Writ, 43 E. 3. 15. 4. 

From the aforeſaid Particulars it appears, that if a Purchaſer doth ſuffer an 
Uſurpation before any Preſentment made by him, and the Six Months to paſs 
withour bringing his Quare Impedit, the Uſurper hath gained the Patronage in 
Fee, and the Purchaſer is without remedy, and can never have this t of Right, 
becauſe he cannot count of any Seiſin, 10 Co. 134. b. 43 E. 3. 15. 4. 1 H. 4. 2. J. 
43 Hal. per Thorp. 32 E. 3. Preſentation 6. 22 E. 4. 9. 1 Inſt. 349. . And 
ſo if a Purchaſer in Tail doth ſuffer an Uſurpation, before he doth preſent, he 
hath not ſuch an abſolute Inheritance as to maintain this Writ of Right,qz E. 3. 
I5. nor can the Iſſues in Tail, or Leſſee for Life, have it upon the ſame reaſon, 

Rudd v. Biſbep of Lincoln, Hutton 66. and by Hobart in Lord Stanhop's Caſe, 
Hob. 322. Fitz. Nat. Br. 3 1. b. And fo in the Caſe of a Lord that claims to 
have an Advowlon aliencd in Mortmain by his Tenant, for that he cannot 
count of any Seiſin in himſelf, or his Anceſtors, but only in his Tenant, which 
is not ſufficient to maintain this Writ, 21 E. 3. 27. 0. 

As no Perſon without the aforeſaid Seiſin, can maintain this Writ for the 
recovery of an Advowſon from an Uſurper, ſo neither can he have any other 
Writ, whereby he may recover the ſame, or any Preſentment thereto, (that is, 
unleſs he be a Perſon that is enabled to bring his Writ of Quare Impedit, or Dar- 
rein Preſentment by the Statute of Weſtminſter 2. (if diſturbed in preſenting) and 
by conſequence cannot recover the poſſeſſion of his Advowſon), but mult give 
up his Advowſon as loſt for ever, without remedy, Trin. 13 Fac. Harris v. 
Auſtin 3 Bulſir. 38. & in 1 Rolls Rep. 210. 

And this SS hold true of a Purchaſer, altho he be an Heir within Age, or 
a Feme Covert relieved by the Statute of Heſtminſter, as to other Advowſons, 
by Deſcent ; and alſo of a Purchaſer in Tail, and of a Leſſee, altho' the Iſſue 
of the Purchaſer in Tail, and he in Reverſion after che Leaſe expired, may 
have their poſſeſſory Action for the ſame Advowlon, Roli dbr 2. p.38 3. Rudd 
v. Biſtop of Lincoln, Hutton 66. and by Hobert in Lord Starhoy's Cale, Hob. 

322. And lo if he that is ſeiſed of an Advowſon in Fee, doth Leaſe the ſame 

for Years, and the Leſſee, (the Church being void,) doth accept of a Preſenta- 

tion from the Leſſor, and thereupon is Admitted and Inducted, altho' the Leſ- 
tors preſenting, (the Leſſee conſenting thereto, by accepting of a Preſentation 
from 
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from the Leſſor) is not properly an Uſurpation; yet it hath as great an efſect 
as an Uſurpation made upon the Leſſee, and Plenarty had thereupon : For the 
Leſlee's Acceptance of the Leſſor's Preſentation, is a Surrender of his Leaſe, 
42 Eliz. Rot. 105. in Sir Arthur Cape's Caſe, cited in Hutton 105. But by 
Owen, who reports this Cale, the Queſtion was, Whether the Leſlee's accepr- 
ing of a Preſentation from the Leſſor, was a Surrender, or an Extinguiſhment 
ot the Leaſe ; and there tis laid, That all the Juſtices held, that it could not 
be a Surrender, but an Extinguiſhment : And alſo tis ſaid, That if a Man 
doth preſent to his own Church, as Proctor to another, by this he loſeth his 
Advowſon, 42 Eliz. Rudd v. Topſey, Rot. 135. Owen 142. fee F. N. B. 35. 

But if a Purchaſer hath preſented, and after upon another Avoidance, a 
Stranger doth uſurp upon him, and Six Months pals, he may have his Writ of 
Right of Advowſon before the Church doth void again: But if he doth not 
bring his Writ of Right, Cc. before the Church doth void, he cannot, if the 
Uſurper preſent again, have a are Impedit for that Avoidance, but may have 
his Writ of Pight : And foraſmuch as he may have an Action for the Advow- 
lon, if he uſurp upon the Uſurper, and his Clerk be in by Six Months, he ſhall 
be remitted, 1ri. 13 Jac. B. R. Harris v. Auſtin, Rolls 1. Rep. 211. 7 E. 3.2.4. 
17 F. 3. 37. by Perning. 

Aitho' when a Patron hath ſuffered an Uſurper's Clerk to remain in poſſeſſion 
Six Months, without bringing his Quare Impedit, or Darrein Preſentment, he 
cannot, generally ſpeaking, bring either of thoſe Writs, but is driven to his 
Writ of Right, and is barred of all Remedy, if he cannot ſhew a Poſſeſſion in 
himſelf, or Anceſtor, ſufficient to maintain that Writ; yet, if after the Ple- 
narty by Six Months, he doth in Fact bring his Quare Impedit againſt the Uſur- 
per, and his Incumbent, and they do not plead Plenarty by Six Months, bur 
a Non ſum informatus &c. upon which the Patron doth recover his Preſentment, 
he ſhall be alſo remitted to the Poſſeſſion of his Advowſon, Mich. I Z Jac. Auſtin 
v. Harris, 3 Bulſtrode 38.& Trin. 13Fac.Rolls Rep.210. the ſame Cale. And ſo the 
Law is, altho' the Patron was but Purchaſer of the Advowlon, and had never 
preſented before the Uſurpation, Trin. 13 Jac. Harris v. Auſtin, 3 Bulſtrode 38. 


So if the King doth preſent to an Advowſon of which another is ſeiſed, and af- 


ter the Six Months, the Patron doth bring his Quare Impedit againſt the In- 
cumbent of the King ; and the Incumbent not taking the advantage of the Ple- 
nay, the Patron doth recover upon a Non ſum in formatus pleaded, by this the 
Advowſon is re- veſted, Paſch. 12 Fac. Auſtin v. the Biſhop of London, Brownlow 
& Gouldsborough 1. 165. But if the Patron be a Purchaſer of an Advowſon, 
and the King doth uſurp upon him, before any Preſentation is made by him, 
and the Six Months paſs before any Quare Impedit is brought againſt the In- 
cumbent, tho the Patron ſhould afterwards recover in a Quare Impedit brought 
after the Six Months were paſt againſt the Incumbent, upon à Non ſum infor- 


matus pleaded, without taking advantage of the Plenarty, yet he ſhall not be 


remitted, becauſe by reaſon of the Uſurpation completed by the Six Months 
Plenarty, the Purchaſer hath but a remedileſs Right without any Action to re- 
cover it, and the King is not Party to the Action, Mich. 12 & Irin. 13 Fac. 
Auſtin v. Harris, Rolls Abr. p. 374, & 375. See the Caſe in 3 Bulſtr. 38. Har- 
ris v. Auſtin, Trin. 13 Jac. the ſame Caſe, Rolls Rep. 210. 

Bur if the King doth ſuffer the Clerk of the Purchaſer (who hath recovered 
as aforeſaid, and removed the King's Clerk by a Writ to the Biſhop) to re- 
main Incumbent until the Church doth void again, and then the King doth pre- 
lent; and upon a Writ broughc by the Purchaſer, the former Recovery is al- 
icdged, alrho' it be not ſhewed, chat the Writ upon which the Recovery was 
had, was brought within rhe Six Months after the Uſurpation; yer whether 
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the Writ was brought within the ſaid Six Months or not, a Recovery being had, 
and a Preſentment made thereupon, the Advowſon is gone from the King, 
and re-veſted in him that hath recovered ; becauſe it ſhall be intended, that 
the Writ was brought within the Six Months, by Coke, Doderidge, & Haughton: 
For in ſuch Caſe, Omnia præſumuntur ſolemniter eſſe ata, Trin. 13 Jac. Harris v. 
Auſtin 3. Bulſtrode 38. and in Rolls Rep. 210. And therefore, he that doth 
alledge, that the Writ was not brought within the Six Months, ought to ſheyw 
it, {aid Coke, in the Cale before cited. 

Tho' the Clerk by the foregoing Diſcourſe, may Judge of the Title to an 
Advowſon, and ſo Low who is the rightful Patron thereof; yet this is alſo to 
be noted, that not always he in whom the Title to the Advowſon, or to the 
void Turn is, but ſome other Perſon in his Right is to preſent, or prefer a 
Clerk to his voided Benefice ; and to ſuch Perſon it is, to whom the Clerk 
that hath it in deſign to make himſelf Incumbent of the vacant Benefice, ought 
to apply himſelf : For the Lord Chancellor of England, or the Lord Keeper 
of the Great Seal for the time being, may, by Virtue of their Office, preſent 
to any Benefice that is of the Gift of the King, the Value of which is under 
Twenty Pounds in the Books of the King's Firſt- Fruits, and Tenths, Lord Chan- 
cellor s Caſe, Hobart 2.14. But it ſeems, that in ancient time, the Lord Chancel- 
lor ec. had the Privilege of preſenting but to thoſe Livings only of the King's 
Gift, that were under the yearly Value of Twenty Marks in the King's Books, 
38 E. 2. 3. & 8. 9. Br. Quare Impedit 65. Fitz. Nat. Br. 35. K. Yet to ſuch un- 
der-yalued Benefices as the Lord Chancellor preſents to, the King, if he plcaſc, 
may immediately give the Preſentment. So if a Feme Covert hath Title to 
urs to a Church, ſhe cannot preſent by her ſelf alone, but with her Huf 
band, and the Preſentment muſt be by the Husband, and Wife in both their 
Names, and not by the Husband in his Right, and in the Right of his Wife, 
28 H. 6. 8. 2, Quare Impedit 85. But the Queen is a Feme Sole, as it were 
exempt from the Perſon of the King, and hath a Capacity to grant, or to pre- 
ſent to any void Church without the King, when the Title thereto is in her, 
18 E. 3.2.4. 3 H. 7. 14.6. 

Guardian in Soccage, or by Nurture, cannot preſent to a Church in the 
Right, and Name of the Heir, becauſe he cannot account for it, 29 E. 3.5. 8 E. 2. 
Pre ſeni ment 10. 7 E. z. 29. 27 E. 3. 79. 1 Inſt. 17. b. 88. 4. but by Danich, if 
the Heir be within Age of Diſcretion, there the Guardian ſhall preſent, M/. 
3 Jac. Shopland v. Ridley, 2 Cro. c9. And Berry ſaith, he hath ſeen the Guar- 
dian preſent in the Name of the Heir, and ſo by Green; but Mr. Hughes in his 
Parſons Lam, makes a Quære of it, and ſuppoſerh, it muſt be intended of 
Guardian by Knight-Service, and not of a Guardian in Soccage, Highes Par- 
ſons Law, c. 10. f. 76. And it is ſaid and agreed, that a Preſentment made 
by the Guardian, in the Name of the Heir, is a good Title for the Heir in a 
Quare Impedit brought by him, 42 E. 3. tit. Snare Impedit 130. Alſo Guar- 
dian in Soccage of a Mannor, to which an Advowſon is appendant, if he be 
diſturbed, ſhall have a &»are Impedit in his own Name, altho' that he may not 
make an Account thereof, Temp. E. 1. Hobart 132. adjudged : Vet tis ſaid by 
my Lord Coke, That the Heir ſhall preſent, of what Age ſoever he be, and not 
the Guardian, 3 [»ſt. 156. therefore Pure. | 

If one before the Statute of 27 H. 8. c. Io. of Uſes,had enfeoffed another in Fee, 
to the uſe of the Feoſſor, and his Heirs, of a Mannor to which an Advowſon 
was appendant, the Church becoming void, the Feoffor could not prefent to 
the Church in his own Name, and the Statute of Richard 3. did nor aid him; 
for this Preſentment is not like to a Leaſe for Term of Years, made by the 
Feoffor to a Stranger, or Feofiment of che Land, or ſuch like, or a Grant of a 
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Rent out of the Land, or a Grant of the Advowſon of the Church to another; 
for this Preſentment is but as a Chattel, and a thing in Action, veſted in theſe 
Perſons, which be Feoffees of the Mannor, by Rede & Grevil Juſtices ; bur 
Rede ſaid, That the Feoffor might preſent in the Name of the Feoffees, Paſct. 


2 H. 8. Kel. 160. See the Statute 27 H. 8. Of Oſes : For by that Statute the 
Feoffee, and not the Feoffor, is to preſent. 


If the Parſon of a Church, be Patron of the Vicarage thereof, yet if the Vi- 
carage doth become void, during the vacancy of the Parſonage, the Patron of 
the Parſonage ought to preſent, 19 E. 2. Quare Impedit 178. and (as I con- 
ceive) if the Parſonage be filled before che Vicarage, yet the Right of Preſent- 
ing to the Vicarage, doth remain in the Patron of the Parſonage (@xere.) But 
it is ſaid, That Perſons Outlawed, and Excommunicated, may preſent to their 
Churches, and their Preſentations ſhall ſtand good, until ſuch time as they 
be avoided : And generally, all Perſons that have Ability to grant, or to pur- 
chaſe, have Ability alſo to preſent to their vacant Churches, according to their 
reſpective Rights, Parſons Law, c. 10. But Quære, Whether the Biſhop may 


not refuſe the Preſentees of Perſons Outlawed, and Excommunicated, and 10 
ſuffer their Churches to Lapſe to himſelf ? 


C HA. XIV. 


Of Ordination: The taking of what Orders neceſſary to make one 
capable of a Benefice. Deacons, what Preferments they are 


capable of. 


Perſon may judge of the Patron's Title to the Advowſon thereof, as 
things neceſſary to be known, in order to the taking a Title to a Church- 
Preferment; I come to a Third Thing, alſo, neceſſary to be known and obſer- 
ved, in order thereunto, viz. That the Perſon that would take an Eccleſiaſtit 
cal Benefice, muſt, to make himſelf capable thereof, be Epiſcopally Ordained, 
and that as well Prieſt, as Deacon: For altho' in former time, a Lay-man might 
have taken a Title to a Deanry, Prebendary, or other Benefice without Cure, 
Mich. 29 & 30 Eliz. Bland v. Maddox, 3 Cro. 79 Paſch. 3 Jac. Fairchild v. 
Gain, 1 Brownlow & Gouldsborough 201. And a Deacon might have taken a 
Title to a Benefice with Cure, and enjoyed the ſame for the ſpace of one Year 
after his Induction, without Prieſts Orders given according to the Manner 
and Form, in, and by the Book of Common-Prayer preſcribed, or formerly 
by Epiſcopal Ordination, 13 Eliz. c. 12. Yer at this Day, neither Lay-man, 
nor Deacon, is capable of being admitted into any Parſonage, Vicarage, Be- 
nefice, or other Eccleſiaſtical Promotion, or Dignity whatſoever, bur muſt ob- 
tain the Orders of a Prieſt to qualifie him for the ſame, Stat. 14 Car. 2. c. 4. 
Neither is a Perſon that is mere Laicus, or only a Deacon, capable of a Dona- 
tive : For altho' that he that hath a Donative, may come into the ſame b 
Lay-Donation, and not by Admiſſion, and Inſtitution, yet his Function is 
Spiritual, (. Litr. 344. 4. in the Caſe of Sr. Barien in Cornwall, ſaid to be re- 
ſolved, Rolli Abr.2.y.341.S0 that he that is no more than a Deacon, can only uſe 
his Orders, either as a Chaplain to ſome Family, or as a Curate ro ſome Prieſt, 
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H ve ſhewed by what means a Church doth become void, and how a 
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or as 2 Lecturer without Title: For the Prebendaries of tome Prebends in 
Cathedral, and Collegiate Churches, are to read Lectures there, by the Ap- 
poiutmenc of theFounders thereof, and may from thence be called Lecturers; 
bur theſe Places are of the Number of Eccleſiaſtical Promotions, to which the 
Incumbents are Admitted by Collation, or Inſtitution, Gc. of which a Dea- 
con as aforeſaid is not therefore capable; yet che King's Profeflor of the Law, 
within the Univerſity of Oxford, may have, and hold che Prebend of Shiptor, 
within the Cathedral Church of Sarum, united, and annexed unto the Place of 
the fame King's Profeſſor for che time being, altho that the {aid Profeſſor be 
but a Lay-man, Stat. 14 Car. 2. c. 4. 

As no Man is capable of a Church Promotion, but he who is Ordained both 
Deacon and Pricſt ; ſo no Man is to be accounted, or taken to be a lawful Bi- 
thop, Prieft, or Deacon, in the Church of England, or ſuffered to execute 
any of the ſaid Functions, except he be Called, Tryed, Examined, and Ad- 
mitted thercunto, according to the Form preſcribed, and fer forth in, and 
with the Book of Common-Prayer, and confirmed by Act of Parliament, in 
the Fourteenth Year of. King Charles the Second, Stat. 14 Car. 2. c. 4. Or 
hath had formerly Epiſcopal Conſecration, or Ordination. See e Preface le- 
fore the Form of Ordaining. 

Formerly the Rule was, That none ſhould be Admitted a Deacon, unleſs he 
was One and twenty Years of Age at the leaſt ; See the Preface to the Old Form 
of Ordaining + But now no Man may be Admitted to that Order, until he be 
Three and Twenty Years of Age, unleſs he have a Faculty; See the Preface to 
the New Form of Ordaining : And every one that is to be Admitted a 
Prieſt, muſt be full Four and twenty Years old, Stat. 13 Eliz. c. 12. Pre- 

e, &c. | | 
Pot, Deacons, and Prieſts, are to be Ordercd, only upon the Four 
Sundays immediately following the Four Ember-Weeks ; bur at this Day, up- 
on urgent occaſion, Orders both of a Deacon, and Prieſt, may be given on 
any other Sunday, or Holy-day, by every Dioceſan ; bur not to be Admitted 
to the Order of Prieſthood, until he hath been a Deacon for the ſpace of 
a whole Year ; yet, if for reaſonable Cauſes, it ſhall otherwite feem 


good to his Biſhop, he may be Admitted to the Order of a Prieſt in a ſhorter 


time, Rulr. No Biſhop ought to Admit any Perſon to the Order of a Dea- 
con, unleſs ſuch whom he fhall know, either by himfelf, or by ſufficient 
Teſtimony, to be of Vertuous Converſation, and without Crime: Nor 
ought he to make any Deacon a Pricſt, unleſs he firſt bring to the Biſhop, 
from Men known to the Biſhop to be of found Religion, a Teſtimonial, 
both of his haneſt Life, and of his profeſſing the Doctrine expreſſed in the 
Articles of Religion, agreed upon by a National Synod, in the Year 1562. 
Stat. 13 Btiz.c.12. And hath been found faithful, and diligent, in executing 
the Office of a Deacon, Kubr. No Man ought to be Ordained, unleſs he be 
Learned in the Latia Tongue, and ſufficiently Inſtructed in the Holy Scripture; 
and being to be made a Prieſt, unleſs he be able to anſwer, and render to the 
Ordinary, an Account of his Faith in Latiz, according to the Articles of Reli- 
gion aforeſaid, or have ſpecial Gift and Ability to be a Preacher, Stat. 13 Flix. 
c. 1 2. Nor ought any to be Admitted, either to the Order of Deacon, or Prieſt, 
unleſs he ſhall firft ſubſcribe to the ſaid Articles, Stat. 13 Eliz c. 12. and take 
tho Oath of the King's Supremacy, Stat. 1 Eliz. c. I. 5 Eliz c. I. Rulr. The Form 
of Which Oach, till altered, was in theſe Words: | 
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A. B. do utterly teſtifie, and declare in my Conſcience, That the Qucen's 

Highnefs, is the only Supzeam Governour of this Real, and of all 
other her Þighneſs $ Oominions, and Countries, as well in all Spiritual, o: 
Eccleſjaſtical Things 02 Caules, as Tempozal ; and that no Foreign Paince, 
Perſon, Pzelate, State, o; Potentate, hath, oz ought to have any Juril⸗ 
digion, Power, Duperiozty, Pꝛeheminence, oz Authozity, Eccleſiaſtical o2 
Spiritual, within this Realm : And therefore, J do utterly renounce and fo2- 
ſake all Fozeign Jurisdicions, Powers, Superiozities, and Authozities ; and 


do pꝛomiſe, that feom hencefozth, J ſhall bear Faith and true Allegiance to 


the Auen s Highnels, ber Oeirs, and lawful Succeſlozs, and to my power 
ſhall aſliſt, and dekend all Jurisdigiong, P4ivileges, Pieheminencies, and 
Authozities, granted, oz belonging ta the Queen's Þighneſs, her Deirs, and 
Succeſſoꝛs, 02 united, and annered to the Jmpertal Crown of this Realm. 
So help me God, and by the Contents of this Book, 


Alſo the Oath of Obedience is commonly Adminiſtred by Biſhops to Per- 


lows by them Ordained ; the Form of which Oath was, till altered, as fol- 
oweth : 


- A. B. ds trulp, and ſincerely, acknowledge, pzofeſs, teffifie, and declare 

in my Conſcience, befoze God, and the Moꝛld, That our Sovereign 
Low King James, is lawful, and rightful King of this Realm, and of all 
other his Yajeſty's Dominions, and Countries; and that the Pope, neither 
of himlelt, noz by any Authozity of the Church, oz See of Rome, o; by any 
other means with any other, hath any Power, o2 Authozity, to depoſe the 


Bing, 02 £0 Dilpole any of his Bajeſty's Kingvoms, oz Dominions ; o2 to 
 authou3e auy Fozeign Paince to invade oz annoy him, oz his Countries, 02 


to difcharge any of his Subjects of their Allegiance and Obedience to his Ya: 
jeſtyz 02to give Licence, o; Leave, to any of them, ta bear Arms, raiſe Tu- 
mult, oz to offer any Utolence, oz Þurt, to his Majeſty's Royal Perſon. 
State, 92 Soverument, 92 to any of his Bajeſty's Subjeas within his Ma- 
jeſtys Oominions, | 


Allo, J do ſwear from my Heart, That notwithſtanding any Declaration, 


02 Sentence of Excommunication, oꝛ Depzivation made oz granted, 02 ta be 
made 02 granted by the Pope, oz his Succeſſo2s, 02 by any Authozity derived, 
n hetended to be Derived from him, oz his Ste, againſt the ſaid King, his 
Yeirs, 02 Diiccefſo2s, 02 any Abſolution of the ſaid Subjecxs from their Obe⸗ 
Dience £ J will bear Faith, and true Allegiance to his Bajefſty, his Þeirs, and 
Siiccefſo2s, and him, and them will defend, to the uttermoſt of my power, 
agatuſt all Conſpiracies, and Contempt whatſoever, which ſhall be made 
Agatuſt bis, oz their Perſons, their Crawn, and Dignity, by reaſan, o2 ca: 


lour ok any ſuch Sentence, oz Declaration, o; otherwiſe, and will do my beit 


endeavour to diſclole, and make known unto his Mafeſty, his Þcirs, aud Suc⸗ 
ceſſoꝛs, all Treafons, and traiterous Conſpiracies, which J ſhall know, oz 
hear ot, to be againſt him 02 any of them. | 

And J do further (wear, That J do from my Heart abhoz, deteſt, and ab» 
jure, as impious, andheretical, this damnable Dactrine, and [Poſfitton, That 
Punces which be excommunicated, oz depuved by the Pope, may be depoſed, 
02 murthered by their Subjects, 02 any other whatſoever. 

And J do believe, and in my Conſcience am reſolved, That neither the 
Pope, no any Þerfon whatſoever, hath power to abſolve me of this Dath, 
02 any part thereof; which J acknowledge by good and full Authozity " — 

Ne 
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lawfully miniſtred unto me, and do renounce all Pardons, and Dilpenlati⸗ 
ons to the contrary ; And all theſe things J do plainly and ſincerely acknow: 
ledge and ſwear, accozding to theſe expzeſs wozds by me ſpoken, and oc: 
coding to the plain and common Senſe and Cnderſtanding of the lame 
Wows, withont any Equivocation, oz mental Evaſion, oz ſecret Reſerva: 
tion whatſoever ; And J do make this Recognition and Acknowledgment, 
heartily, willingly and truly upon the true Faith of a Chuſttan. So help 


me God. Stat. 3 Jac. 1. cap. 4. | 


But theſe two Oaths are now both repealed and abrogated by the Statute 
of 1 V. & M.Sefſ. 1. cap. 8. and new Oaths are thereby appointed. And 
all Perſons, who were obliged to take the ſaid abogated Daths, are now to 
take the Oaths appointed by this Statute, in ſuch manner, at ſuch times, 
befozxe ſuch Perſons, in ſuch Courts oz places, as they ſhouid oꝛ ought ta 
have taken the ſaid abzogated Daths, oz either of them, in cale they had not 
been abzogated 3 And that every perſon, who ſhall neglec o2 refuſe to take the 
ſame, ſhall incur and be liable to the ſame Penalties, Fozfeitures, Diſabtlt- 
ties, as by any Statute was appointed, fo2 02 upon neglec oz refuſal to take 
the kozmer abzogated Daths. | 


And the Oaths required now to be taken by this Statute, are in theſe Words 
following : 


A. B. do fincerely pzomiſe and ſwear, That J will be faithful and bear 
true Allegtance to his Majeſty Ring William. So help me God, 


I A. B. da ſwear, That J do from my Heart abhoz, deteſt and abjure as im: 


impious and Heretical that damnable Doctrine and Poſition, That Princes 


excommunicated or deprived by the Pope, or any Authority of the See of 
Rome, may be depoſed or murdered by their Subjects, or any other whom- 
ſoever. | 

And J do declare, That no Fozeign Pꝛince, Perſon, Pꝛelate, State o 
Potentate hath, oz ought to have, any Jurisdiaion, Power, Superiozitp, 
Pre-eminence 02 Authozity Eccleſtaſtical oz Spiritual within this Realm. 
Do help me God. 


If any Impediment, or great Crime be objected againſt him that is to be 
made, either Prieſt or Deacon, at the time that he is to be ordained, the Biſhop 
is bound to ſurceaſe from ordering him, until the Party accuſed ſhall be found 
clear of that Crime, Rubr. If a Perſon, that doth deſire to be ordered a Prieſt, 
or Deacon, be a Baſtard, he is not without Diſpenſation to be ordered, 11 
H. 4. 78. 4. But the King, as well as the Arch-Biſhop, may diſpenſe with ſuch 
Perſon, ſo that he may be admitted to Holy Orders, 5 Co. de Jure Eecleſiaſtico, 
and in Horsful and Walle's Caſe, Paſch. ꝙ Jac. Davis 73. But if ſuch Perſon be 
ordained, and made Parſon of a Church, altho' he is deprivable, yer, if he 
doth obtain a Diſpenſation from the King, or Arch-Biſhop, before he be dc- 
prived, he ſhall retain the Benefice, 11 H. 4. 38, 76, 77, 60, 

For the preventing of Orders to be given to unworthy Perſons, it hatii 
been Enacted, That if any Perſon o2 Perſons whatſoever, ſhall, oz do, at 
any time after the end of this Seſſion of Parliament, receive oz take, 
any Monp, Fee, Reward oz any other Pꝛoſit, virely oz fndirenly, oz ſhall 
take any P2omile, Agreement, Covenant, Bond oz other Aſſurance, to re- 


Lceive any Yony, Fee, Reward oz any other Pꝛolit, directly oz indirealp, ea 
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ther to him, 02 themlelves, oz to any other of their, oz any of their Friends 
(all owinary and lawful Fees only excepted) koz, oz to pꝛocure the ozdain⸗ 
ing oz making of any Miniſter oz Yiniſters, oz giving of any Ozders, 02 Li- 
cenſe 02 Licenſes to Pꝛeach, that then every Perſon and Perſons ſo offend» 
ing, ſhall fo2 every ſuch Offence, fo2feit and loſe the Sum of kozty pounds of 
lawful Mony of England; and the Party ſo cozruptly ozdained 02 made Mi⸗ 
niſter, oz taking Dzvers, ſhall fozteit and loſe the Sum of ten Pounds. 
And if at any time within ſeven years next after ſuch cozrupt entring into 
the Miniſtry, 02 receiving of Owders, he ſhall accept oz take any Benefice, 
Living 02 Promotion Eccleſiaſtical, that then immediatip from and after the 
Inducting, Inveſting oz Inſtallation thereof oz thereinto had, the ſame Be⸗ 
nefice, Living and Pꝛomotion Eccleſiaſtical ſhall be eftloons meerly void; 
and that the Patron, oz Perſon to whom the Advowlon, Gitt, PDꝛeſen⸗ 
tation oz Collation ſhall by Law appertain, ſhall and may, by vertue of 
this Aa preſent, oz collate unto, give and diſpoie of the ſame Benefice, Li- 
bing, 02 Pꝛomotion Eccleſiaſtical, in ſuch ſozt to all intents and purpoſes, 
as if the Party ſo induced, inveſted oz inſtalled Had been, oz were natu⸗ 
rally dead, any Law, Dwdinance, Qualification 02 Oilpenlation to the con- 
trary notwithſtanding. The one Moiety of all which Fozteitures ſhall be to 
our Sovereign Lady the Queen her Helrs, and Succefſozs z and the other 
Molety to him 02 them that will ſue fo2 the ſame, by Agion of Debt, Bill, 
Plaint o2 Inkozmation in any of her Majeſty's Courts of Recow, in which 


no Eſſoin, P2otection, Pꝛiviledge 02 Wager of Law ſhall be admitted oz 
allowed, Stat. 31 Eliz. cap. 6. | 


It appertaineth to the Office of a Deacon, in the Church where he ſhall be 
appointed, to ſerve in aſſiſting the Prieſt in Divine Service, and in Diſtribu- 
tion of the Communion, to read the Holy Scriptures and Homilies in the 
Church, to inſtruct the Youth in the Catechiſm, in the abſence of the Prieſt 
to baptize Infants, and to preach, if he be admitted thereunto by the Biſhop, 
Rubrick, And alſo to bury the Dead, and ſolemnize Marriage, Coſin :s Tables, 
Tab. 12. But before he be four and twenty years of Age he may not be ad- 
mitted to preach, nor to baptize, nor to adminiſter the Lord's Supper, and 
all Tolerations, Diſpenſations, Qualifications and Licences whatſoever to 
be made to rhe contrary hereof, are meerly void in Law, as if they never 
were, Stat. 13 Eliz. c. 12, 

If a Deacon be of the Age aforeſaid, yet neither he, nor any perſon may 
preſume to conſecrate and adminiſter the Holy Sacrament of the Lord's Sup- 
per, before ſuch time as he ſhall be ordained Prieſt according to the form 
and. manner, in, and by the Book of Common Prayer preſcribed, unleſs he 
have formerly been made Prieſt by Epiſcopal Ordination, upon pain to for- 


feit for every Offence the Sum of One Hundred Pounds ; one Moiety there- 


of to the King's Majeſty, the other Moiety thereof to be equally divided 
between the Poor of the Pariſh where the Offence ſhall be conmmitted; and 
ſuch Perſon or Perſons as ſhall ſue for the ſame, by Action of Debt, Bill, 
Plaint or Information, in any of his Majeſty's Courts of Record, wherein 
no Eſſoin, Protection or Wager of Law {hall be allowed, and to be diſabled 
from taking and being admitted into the Order of Pricft, by the ſpace of 
one whole year next following. But this Pcnalty doth not extend to the Fo- 
reigners or Aliens of the Foreign Reformed Churches allowed, or to be al- 
lowed, by the King's Majeſty, his Hcirs and Succellors in Exgland, Stat. 14 
Car. 2. c. J. Mo; to any Perſon diſſenting from the Church of England, (er- 
cept Papiſts and Popiſh Kecuſants | in Poly Ozders, oꝛ pꝛended Poly Ozderr; 
any 
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no2 to any Preacher oz Teacher of any Congregation of Diſlenting Þ2o- 
teſlants, taking the Daths, and ſubſcribing, and making the Declaration, 
as by the Ad ts directed, Stat. 1 W. & M. cap. But Quere, Whether it be 
lawful or ſafe, for one that is but a Deacon, to aſſiſt a Prieſt in the Diſtri- 
bution of the Communion ; for if that be conſtrued to be an Adminiſtration 
thereof, it is prohibited to a Deacon, and by doing it he forfeirs One Hun. 
dred Pounds, Stat. 14 Car. 2. c. 4. for the Words of the Statute are, Noz 
may he pꝛelume to conſecrate 02 adminiſter, &c. 

A Prieſt by his Ordination receives Authority to preach the, Word, and 
adminiſter the Holy Sacraments in the Congregation where he thall be law- 
fully appointed thereunto, Rabr. Stat. 1 Mar. c. p Yet notwithſtanding he 
may not preach without rhe Licence either of the King, or his reſpective 
Arch-Biſhop, Biſhop or other lawful Ordinary, or one of the Univerlities of 
Oxford or Cambridge, Stat. 1 Mar. c. 3. 14 Car. 2. c. 4. 13 Eliz. c. 12. But a 
Licence by the Biſhop of any Diocels is ſufficient, although it be only to 
preach within his Dioceſs, the Statute not requiring any Licence by the Bi- 
ſhop of the Dioceſs where the Church is, Paſch. 15 Car. 2. B. R. Brown. v. 
Spence. 1 Keble 503. Bur if a Perſon, that is a meer Lay-man, be admitted 
and inſtituted to a Benefice with Cure, and doth adminiſter the Sacraments, 
Marry, ec. theſe, and all other Spiritual Acts, performed by him during the 
time that he continues Parſon in Fact, are good, ſo that the Baptized by ſuch 
Perſon, are not to be re- baptized, nor Perſons married by him, to be married 
again to ſatisfie the Law, Paſch. 42 Eliz. B. R. Coſtard v. Windet, 3 Cro. 775. 
and by Moor the ſame Caſe. 606. 


. 


Of Preſentaticns, Nominations, Collations, Election, Inſtitution 
and Iuduction; and of Donatives. 


T being declared in the foregoing Chapters, what things are to be known, 
] and oblerved by a Perſon that would take a Title to an Eccleſiaſtical Be- 
nefice ; in order thereunto, I come now to ſpeak particularly of the ſeveral 
ways or means by which ſuch Title may be taken, or by which a Perſon 
may make himſelf the lawful and complete Incumbent of a Church Pro- 
motion. 

The Ways or Means by which a Clerk may become the lawful Incumbent 
of a Church, are either ſuch, as that one of them muſt be obſerved by eve- 
ry one that will ſettle himſelf by legal Title in any Eccleſiaſtical Benefice, 
or ſuch as are only to be uſed to open his Way: in caſe the Clerk is ſtopped 
in his Proceedings by any of thote Means by which a Title may be had. 
The Ways by which a legal Title is taken, are either ordinary or extraordi- 
nary ; the ordinary Ways or Means are by Preſentation, Inſtitution, or Col- 
lation, and Induction, or by Donation, or laſtly by Election and Confir- 
mation. | 

The firſt thing to be done then, and which is the moſt uſual way of taking 
a Title, is to obtain the Preſentation of him that oughr to preſent to the 


void Benefice, with Admiſſion, Inſtitution, and Induction rhereupon. The 


Patron's Preſentation 1s the Nomination of a Clerk unto the Biſhop or Ordi- 
nary 
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nary for the time to be by him admitted, and inſtituted into the Church, or 
Benefice that is void, Hg, Abr. Tit, Advowſon 132. Preſentation, Nomi- 
nation and Collation are ſometimes in Law uſed for the ſame thing, 14 
H. 7. 22. and yet they are commonly diſtinguiſhed ; for Preſentation is an 
Offering of the Clerk to the Ordinary, and as is before ſaid, Nomination 
may be the Offering of a Clerk to him that may and ought to preſent him 
to the Ordinary, by realon of a Grant made by him that hath { 9 power of 
Preſenting, obliging him thereunto; and Collarion is the giving of the Church 
to the Clerk, and is that Act by which the Ordinary doth admit and inſti- 
tute a Clerk to a Church, or Benefice of his own Gift, in which caſe there 
is no Preſentation. If Preſentation or Nomination be made in Writing, it 
is not properly a Deed, but an Inſtrument in the Nature of a Letter Miſ- 
ſive to the Biſhop or Ordinary to exhibit ro him a Clerk to have a Benefice 
voided, Co. Lit. 120. 4. and it is uſually in this, or the like Form, when it is 
made to the Arch-Biſhop of Canterbury: Neverendliſſimo in Chriſto Patri &. 
Domino Domino A. Permiſſione Divina Cantuarienſi Archiepiſcopo totius Angliæ 
Primati &. Metropolitano ejuſue in abſentia Vicario ſuo in rebus Spiritualibus 
generali; aut alicuicunque in hac parte ſufficientem authoritatem habenti. If it be 
made to the Ach-Biſhop of Tor the Word totins is to be omitted: If to 
any other Biſhop it muſt ſay, Reverendo in Chriſto Patri & Domino Domino 
P. Permiſſione Divina Epiſcopo ejuſve in abſentia Vicario ſuo in Spiritualibus 
generali, aut alicuicunq; in hac parte ſufficientem authoritatem habenti. Preno- 
bilis A. B. Baro de C. verus &. indubitatus Patronus Nectoriæ Eccleſiæ Parochi- 
alis de D. ſalutem in Domino ſempiternam ad Eccleſiam Parochialem de D. pre- 


dif. veſtræ Dioceſis modo per mortem naturalem E. F. ultimi Incumbentis ibidem 


vacantem, & ad meam Preſentationem pleno Jure ſpeGantem ; DileFum mihi in 
Chriſto G. H. Sacre Theologie Profeſſorem Paternitati veſtræ preſento, humiliter 
ſupplicans ut prefatum G. H. ad diam Eccleſiam admittere, ipſumq; in Necło- 
riam ejuſdem Eccleſiæ inſtitui, & induci facere, eum ſuis Juribus & pertinen- 
tits univerſis, cæteraq; omnia & ſingula peragere & adimplere in hac parte, que 
ad veſtrum munus Epiſcopale pertinere videbantur dignemini cum favore In cuj us 
rei teſtimoniumm, &c. If it ſay (ad Rectoriam) it is as good as if it be (ad 
Eccleſiam) Trin. 8 Fac. King v. 2 Cro. 248. And the Preſentation be- 
ing made in this Form, if the Biſhop be inhibited, or the See voided, before 
Inſtitution is had of the immediate Biſhop, yet the Preſentation is good to 
the Metropolitan or other Guardian of the Spiritualties. 

If the King doth grant a Preſentment by his Letters Patents by cheſe 
Words Damus, Concedims, without any Words of Preſentment, yet it ſeems, 
that this ſhall amount to a Preſentment, and to be a ſufficient Warrant to the 
Bithop to inſtitute the Clerk preſented, 2 Rolls Abr. 35 3. Dubitatur 19 E.3. Quare 
Impedit 60. And it is not material what Seal is put to the Preſentation; and 
yet it is ſaid, that a Preſentation made by the King under the Exchequer 
Scal is not good, Trin. 8 Jac. King v.. 2 Cro. 248. However if the 
King doth preſent pleno Jure by his Letters Patents under the great Seal of 
England, to a Church Parcel of his Dutchy of Lancaſter, it is as good as if 
it had been made under the Dutchy Scal, Trin. 8 Jac. King v. Emerſtor, 
Brownlow & Goldsborough 1. 162. 2 Rolls Abr.p. 182. The King v. the Biſhop 
of Lincoln, Mich. 1x Jac. Moor 874. So if it had been made under the Privy 
Seal without the Broad Seal, though I think thoſe that have Livings of the 
King above value have both, 7 r:». 3 Jac. . 2 Cro. 248. The 
reaſon of theſe Caſes ſeems to be, becauſe nothing is granted or given by a 
Preſentation, it being but a Commendation of a Clerk to the Ordinary, or 
a Declaration of the King's Will, and nor any Intereſt, and may be made as 


well 
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well by the word of the Patron only (unleſs a Corporation aggregate be Patron) 
for they mult preſent under their Common Seal, 13 H. 8. 12. br. Corporation 81, 
as by an Inſtrument in writing, 19 E. 3. Quare Impedit 60. 38 E. 3. 3. Tris. 
8 Jac. King v. 2 Cro. 248. Co. Litt. 120. Dubitat' Mich. 1649. Canes 
& Osby's Cale, Stiles p. 156. And that not only in the Cafe of the King, but 
allo of a common Perſon, Mich. 21 Car. 2. B. R. Clerk v. Heath, 1 Siderfin 426. 
2 Keble 484 Co. Lint. 120. That is, if the Patron be in the preſence of the 
Ordinary: However, the King may preſent to a Living by his Letter, Mc. 
1649. des p. 156. 2 E. 1. Rot. patentium Membrana 5. 

The Clerk being furniſhed with a Preſentation, he is to apply himſelf to his 
Ordinary for Admiſſion, and Inſtitution ; and the Biſhop of the Dioceſs within 
which is the void Church, for the moſt part, is the Ordinary, by whom he 
ought to be Admitted, and Inſtituted; and tho the Church is lapſed to rhe 
Metropolitan, yet if the Patron doth preſent before the Metropolitan collate 
his Clerk, his Preſentation may be directed to the Ordinary of the Dioceſs, 
who may thereupon inſtitute the Clerk preſented, Rolls Avr. 2. p. 348. Contra 
H. 41 Elz. B. R. by Popham. But when the See is void, the Dean, and Cha- 
ptet, or other Guardian of the Spiritualties, by Cuſtom have the Authority of 
Admitting and Inſtituting ; or if rhe See being full, the Arch-Biſhop viſiting 
his inferior Biſhop, doth him inhibir, during his Viſitation, (as the uſe is) and 
a Church within the Dioceſs viſited, doth lapſe to the Ordinary of the Dioceſs, 
the Biſhop, and not the Metropolitan, ſhall have the benefit thereof, and the 
Biſhop may not collate his Clerk, (becauſe by the Inhibition his Power of Ju- 
riſdiction is ſuſpended) but muſt preſent him to the Metropolitan, who ought 
to inſtitute him, Tri. 13 Car. B. R. between Dodſon & Lynn, agreed by the 
Civilians. But this Caſe being argued upon another point, was not reſolved, 
Int at. Trin. 1x Car. Rot. 446. Rolls Abr. 2. p. 357. Admiſſion and Inſtitu- 
tion may alſo be made by a Commiſſary, having a Deputation to that purpoſe, 
3 F. 3. 5. & 6. and may be by another Perſon than the Ordinary, Rolls 
2 Rep. 100. 

The Ordinary, whoever he be, that doth admit the Clerk, is firſt to exa- 
mine him, that he may be able to judge of his Ability to ſerve the Cure of the 
Church to which he is preſented, 14 H. 7. 22. 4 E. 3. Quare Iupedit 128. Do- 


dor and Student, c. 26. J. 2. But the Ordinary is not bound inſtantly upon 


Requeſt made, to examine the Preſentee, exc. but may appoint a convenient 
time and place for the Clerk to attend him to be examined, 15 H. 7. 6.7. 14 H. 
7.22. And by the Canon made, 1 Juc. c.95. it is Ordained, That although 
the Oꝛdinarp in kozmer times, had two Months given him to enquire, and 
inkozm himſelf of the ſufficiency and quality of every Clerk, the Ozdinary 
ſhall have but Eight and twenty Oays only fo2 that purpoſe, Rolls Abr. 2. 
5. 355. And the Common Law doth allow him time to be adviſed, 14 H. 7. 
27 1 1.76. 7 | 

After the Clerk is examined (if he be to be admitted unto a Benefice with 
Cure), he is to ſublcribe the Articles of Religion, commonly called the Thirty 
Nine Articles, agreed upon in Convocation in the Year 1562. And this Sub- 
icription muſt be made in the preſence of the Ordinary, (and not of his Chap- 
lain, or Secretary only), and that alſo before the Clerk is admitted to the Be- 
nefice to which he is preſented, $147. 13 Eliz. 12. And the Ordinary is not 
bound to offer the Articles to the Clerk to be by him ſubſcribed, and to re- 
quite him to do it, but the Clerk is himſelf to offer to ſubſcribe them; and it 
this Cate, upon the Clerk's neglect to ſubſcribe the Articles, the Church re- 
mains void, as never full of ſuch Clerk, and no Sentence of Deprivation is 
neceſſary, by reaſon that he never was Incumbent, but the Admiſſion, and In- 
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ſtitution are void; but otherwiſe it is, upon neglect, or refuſing to read the 
Articles, Trin. 24 Eliz. the Queen v. Biſhop of Lincoln & Cock, 1 Anderſon 
Caſe 136. 

* in ſubſcribing unto the ſaid Articles, the Clerk ſhould remember that it 
hath been enacted, that-----TUhereas the Sir and thirtieth Article of the Nine 
and thirty Articles afozeſaid, is in theſe wozds following: (That the Book of 
Conſecratton of Arch-Biſhops, and Biſhops, and Ozdaining of Pueſts, and 
Deacons, lately ſet fozth in the time of King Edward the Strth, and con- 
firmed at the ſame time by Authozity of Parliament, doth contain all things 
neceſſary to (ſuch Conſecration and Dwaining, neither hath it any thing that 
of it ſelf is (ſuperſtitious and ungodlp ; and therefoze, whoſoever are Conle- 
crated, 02 D2vered, accozding ro the Rites of that Book, ſince the Second 
Year of the afozenamed King Edward, unto this time, oz hereafter, ſhall be 
Conſecrated, 02 Dwdered accozding to the ſame Rites ; we decree all (uch to 
be rightly, ozderly, and lawfully Conſecrated and Dwered,) It is allo en- 
acted, That all Subſcriptions hereafter to be had, oz made unto the ſaid Ar- 
ticles, by any Deacon, Pueſt, oꝛ Eccleſiaſtical Perſon, o2 other Perſon 
whatſoever, who by any Law now in fo2ce, is required to ſubſcribe unto the 
ſafd Articles, ſhall be conſtrued, and taken to extend, and ſhall be applied 
(koz, and touching the lald Six and thirtieth article) unto the Book, con- 
taining the Foꝛm and Mannoz of Making, Ozdaining, and Conſecrating of 
Biſhops, Puteſts, and Deacons, in this ac mentioned, in ſuch ſozt, and 
manner, as the lame did heretofoze extend unto the Book ſet fo2th in the 
time of King Edward the Sixth, mentioned in the ſaid Sir and thirtieth Ar- 
ticle; any thing in the ſaid Article, 02 in anp Statute, Ac, 02 Canon here- 
—_ had, oz made to the contrary thereof, in any wiſe notwithanding, Stat. 
14 Car. 2. c. 4. 3 

Alſo every Perſon before his, or their reſpective Admiſſion to be Incumbent, 
or have poſſeſſion of any Deanry, Canonry, or Prebend, in any Cathedral, 
or Collegiate Church, Maſterſhip, or other Headſhip, Fellowſhip, Chaplain's 
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Place, or Tutor's Place of, or in any Hoſpital, Publick Profeſlor's, or Reader's 
E Place in any College, not in either of the two Univerſities, or to any Parſo- 
nage, Vicarage, or any other Eccleſiaſtical Dignity, or Promotion, Curate's 
Place, Lecturer's Place, publick or private School, or to teach any Youth in 
= any Houſe, or private Family, as a Tutor, or Schoolmaſter, oughr before his 
5 reſpective Arch- Biſhop, Biſhop, Ordinary of the Dioceſs, to have ſubſcribed all the 
gh Declaration, or Acknowledgment following, Scilicet. ----- J A. B. do declare, 
herd That it is not lawful upon any Pꝛetence whatſoever, to take up Arms againſt 
ary the King 3 and that J do abho2 that traiterous Poſition, of taking Arms by 
2 his Authozity againſt his Perſon, o2 againſt thoſe that are Commiſſionated by 
＋ him; and that J will confozm to the Liturgy of the Church of England, as it 
Ius now by Law eſtabliched: And J do declare, that J do hold, there lies no 
W Obligation upon me, 02 on any other Perſon, from the Dath, commonly cal- 
4 5 led, The Solemn League and Covenant, to endeavour any change, 02 altera- 
4 tlon of Government, either in Church, oz State, and that the ſame was in 
5 it ſelf an unlawful Oath, and impoled upon the Subjeas of this Realm, a- 
a” | | Fafnſt the known Laws and Liberties of this Kingdom, And after ſuch Sub. 
5 4 ſeription made, every Parſon, Vicar, Curate, or Lecturer, ſhall procure a 
> 0 WW Certificate under the Hand and Seal of the reſpective Arch-Biſhop, Biſhop, or 
x = | Ordinary of the Dioceſs (who are bound to make and deliver the ſame) teſti- 
1 hing as much, to the end the ſame may be read in his Pariſh- Church. But 

$45 "IF iter the Five and twentieth Day of March, which ſhall be in the Year of our 
4 | Lord God 1682, there ſhall be omitted in the ſaid Declaration, or Acknow- 
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ledgment, ſo to be ſubſcribed, and read theſe words following, Scilicet. And 
J do declare, That J do hold there lies no Obligation on me, 02 any other 
Perſon, from the Dath commonly called, The Solemn League and Covenant, 
to endeavour any change 02 alteration of Government, either in Church, 62 
State, and that the ſame was in it ſelf an unlawful Oath, and impoſed upon 
the Subjeas of this Realm, againſt the known Laws and Liberties of this 
Kingdom. So as none of the Perſons aforeſaid, ſhall from rhenceforth be at 
all obliged to ſubſcribe, or read that part of the ſaid Declaration, or Acknow- 
ledgment, Star. 14 Car. 2.c.4. And by the Statute, 1 V. & M. Sep. 1. cap. 8. 
ſo much of this Declaration, as is expreſſed in theſe words, (vz.) J A. B. de: 
clare, That it is not lawful upon any Pꝛetence whatſoever, to take up Arms 
agatiſt the King; and that J ds abho2 that traiterous Poſitton, of taking 
Arms by his Authozity, againſt his Perſon, oz againſt thoſe that are Commil⸗ 
fioned by him, hall not from hencefo2th be required 02 enjotned,no2 any Perlon 
ſuffer any Foxeiture, Penalty, oꝛ Loſs, by the not ſublcribing the lame. So 
that at this Day, no part of this Declaration, or Acknowledgment, is to be 
ſabſcribed unto, except chis only part of it, (#z.) That J will confozm to 
the Liturgy of the Church of England, as it is now by Law eftabliſhed, 

Likewiſe, every Perſon, and Perſons, that at any time ſhall be preferred, 
promoted, or collared to any Arch-Biſhoprick, or Brſhoprick, or to any other 
Spiritual, or Eceleſiaſtical Benefice, Promotion, Dignity, Office, or Mini- 
ſtery, within this Realm, or any other the King's Dominions, before he, or 
they, ſhall take upon him, or them to receive, uſe, exerciſe, ſupply, or occu- 
py any ſuch Arch-Biſhoprick, Biſhoprick, Promotion, Dignity, Office, or 
Miniſtery, ſhall make, take, and receive the Oaths of Supremacy and Alle- 
glance, before ſuch Perſons as have, or fhall have Authority to admit any 
ſuch Perſon, to any ſuch Office, or Miniſtery ; or elle before ſuch Perſon, or 
Perſons, as by Commiſſion under the Great Seal of Emgla#d ſhall be named, 
aſſigned, or appointed, to adminiſter the faid Oaths. And if any ſuch Perſon, 
or Perſons, as at any time hereafter ſhall be promoted, preferred, or collated 
to any ſuch Promotion, Spiritual, or Eccleſiaſtical Benefice, Office, or Mini- 
ſtery, ſhall, and do petemptorily, and obſtinately, refuſe to take the ſame 
Oath ſo to him to be offered, that then he, or they ſo refuſing, ſhall preſently 
be judged, difabled in the Law, to receive, take, or have the fame Promotion, 
Spiritual, or Eccleſiaſtical, within this Realm, or any other the King's Domi- 
nions, to all intents, conſtructions, and purpoſes, Stat. 1 Eliz. c. 1. & Siu. 
i Will & M. e. 8. 8 

It is alſo uſual for the Ordinary that doth admit, and inſtitute, to require of 
the Preſentee, to take this Oath as followeth : J N. N. do ſwear, that J have 
made no Simoniacal Contraa, Payment, oz Dꝛomtſe, direalp, o2 indirealp, 
by my ſelf, oꝛ by any other, to my knowledge, o2 with my conſent, to any 
Perſon, o2 Perſons whatſoever, fog, oz concerning the pꝛocuring, and obtain⸗ 
ing of this Eccleſiaſtical Dignity, Place, Pyeferment, Office, oz Living, (re⸗ 
fpectively, and particularly naming the ſame whereinto he is to be admitted, 
inſtituted, collated, inſtalled, oz confirmed), no2 will at any time hereafter, 
perfo2m, oz ſatisfie any ſuch kind of Payment, Contract, o2 P2omiſe, made 
by any other, without my knowledge o2 conſent : So help me God, through 
Jeſus Chiiſf.) But as the Law now ſtands, I conceive, the Ordinary ought 
not, nor way nor, tender, or adminiſter the ſaid, or the like Oath, by reaſon 
that it hath been enacted, ----That it ſhall not be lawful fo; any Arch-Biſhop, 


Bilhop, Utcar-Genera!, Chancelloz, Commiſſary, oz any other Spirittial 0!- 


Eccleſtaſffcal Judge, Officer, 02 Binifter, oz any other Perſon, having, on 
exerciſing Spiritual, 02 Eccleſiaſtical Jurſsdinion, to tender, 02 apminificr 
| unte 
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unto any Perſon whatſoever, the Dath uſually called, the Dath Ex Officio, 
02 any other Dath, whereby (uch Perſon to whom the lame is tendered, 02 
adminiſtred, may be charged, 02 compelled, to confeſs, oz accuſe, oz to purge 
him, oz her ſelf, of any criminal matter, oz thing, whereby he, oz ſhe, may be 
liable to any Cenſure, 02 Puniſhment, anything in this Statute, oz anpother 
Law, Cuſtom, oz Cſage heretofoze to the contrary hereof, in any wiſe not- 
withſtanding, Stat. 13 Car. 2. c. 12. And yet probably (altho' the words of 


this Statute ſeem to take away the uſe of the aforeſaid Oath) its Makers had 


no Conſideration of it, in paſling thereof; therefore (Quære.) 

If the Biſhop by Examination doth find the Clerk capable of the Benefice, 
aftcr he hath ſeen other Matters performed by him, which are required of him, 
in order thereunto, he is to admit, and inſtitute him: Admiſſion is nothing 
elſe but the Ordinary's Declaration, that he doth approve of the Preſentec, 
as a fir Perſon to ſerve the Cure of the Church, to which. he is preſented ; 
and Inſtitution, is that Act by which he doth commit to him the Cure 
thercof. 

It is not of neceſſity, that the Examination, Admiſſion, or Inſtitution be 
made by the Ordinary within the Dioceſs in which the Church is; for the Juriſ- 


diction of the Ordinary, as to ſuch matters, is not local, but follows the Per- 
ſon of the Ordinary where- ever he goes, Hz. 9 Car. Cort v. Biſhop of St. Davids, 


Jones 331. Owen & Prichard's Cale, 1 Cro. 341. Hutton's Caſe, Hobart 15. 
Parſons Connſellor 8, 9. 21 E. 4. 14. The Clerk being Inſtituted, the Inſtitu- 
tion is good without any Aſter-Act, yet the Ordinary is wont to make Letters 
Teſtimonial thereof ; but what Seal the Ordinary doth make uſe of in that 
Caſe is not material, Hi/. 9 Car. Cort v. Biſhop of St. Davids, Jones 331. Owen 
& Prichard's Caſe, 1 Cro. 341. | 

After Inſtitution is had, Induction muſt be obtained, which is the putting 
the Clerk in poſſeſſion of the Church, and is that Act by which he is made 
Complete Incumbent : And therefore the Biſhop, or other Ordinary, Inſtitu- 
ting, doth make a Mandate to that Perſon who hath the Right, and upon 
whom doth lie the Duty of Inducting, thereby requiring him to induct the in- 
ſtirured Clerk into his Benefice, 38 E.3. 3.b. Parſons Connſellor 8, 9. But or- 
dinarily, the Arch-Deacon is the Perſon to whom the Biſhop is to direct his 
Mandate, as being he who ought to induct, or give poſſeſſion unto the Clerks 
inſtitured to any Churches within his Arch-Deaconry, 38 E. 3. 3. C. But the 
Biſhop may direct his Mandate to ſuch other Clergy-men as he pleaſes to make 
Induction, Parſons Connſellor 8. And by Preſcription, or Compoſition, others 
as well as Arch-Deacons, may make Inductions; for by Preſcription the Dean 
and Chapter of Litchfield do make Induction, and ſo do the Dean and Chapter 
of St. Pauls, 11H. 4. 9. And if Induction be made by the Biſhop, when it 
doth appertain to the Dean and Chapter by Preſcription, the Induction is void, 
11 H. 4.9. Contra 11 H. 6. Quare Impedit 162. And yetir is ſaid to be grant- 
ed, that where a Dean and Chapter have uſed ro make Induction to a Pre- 
bend, upon Preſentation by the Biſhop, or others ; yer if the Biſhop doth in- 
duct the Prebend, it is good at the Common Law; for that he is Officer, and 
Ordinary immediate to the Court, and the Court ſhall not take Conuſance of 
the peculiar Juriſdiction, 11 H. 4. 7. Preſentation al Efgliſe 13. It is faid, that 
an Induction made by the Patron is void, II H. 4. 10. Parſers Counſellor 8. 
But this, I ſuppoſe, is to be underſtood, when it is done of his own Authori- 
ty, without ſpecial Privilege: For I doubt not, but that a Biſhop may give 


Induction as well as Inſtitution to a Beneſice of his own Gift, where the Right 


of Induction to Benefice within his own Dioceſs is in him; or however, that 
the Arch Deacon may induct to a Benefice within his Arch Deaconry, altho 


he 
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he be Patron thereof ; nevertheleſs, the Rule is Modws & Cunventio vincunt le- 
gem; and therefore, tho De Jure Communi, neither Biſnop, nor Arch- Deacon, 
may induct a Clerk to their Benefices of which they are Patrons, yet by Pre- 
ſcription, or Compoſition, their Induction in ſuch Cate muſt be good. And 
accordingly, tho' the Biſhop of Chicheſter doth admir the Dean ot the exempr 
Juriſdiction of Bartell within that Dioceſs, and doth commit to him the Cure, 
and Juriſdiction of that Church, yet the Patron thereof is to inſtitute, and in- 
duct the Dean, and the Patrons accordingly, have given the Deans Inſtitution 
and Induction for ſome Hundreds of Years, and without queſtion ſuch Inſti- 
tution, and Induction is good; but this Deanry was originally given to the 
Incumbent as a Donative only by the Patron, and the Biſhop admits or ap- 
proves of the Patron's Preſentee, and commits to him the Cure and Juriſdiction 
by Compoſition only. 

If the King doth grant one of his free Chapels, the Grantee ſhall be pur in 
poſſeſſion by the Sheriff of the County, and not oy the Ordinary of the Place, 
14H. 4. 11. b. And in ſome places a Prebend ſhall have poſſeſſion without 
Induction, as at Weſtminſter, where the King makes Collation by his Letters 
Patents, and thereupon the Party enters upon the Prebend withour other In- 
duction, and good; and in ſome places, the Biſhop makes the Induction, in 
ſome places others make it, and the Uſage generally ſhall hold place, 11 H 4. 
7. Preſentation al Eſeliſe 13. For the moſt part the Arch-Deacon doth not 
give Induction in his proper Perſon, but ſends a Mandate for the Induction of 
the Clerk; which, if it be made, QOniverſss & ſingulis Rectoribus Vicariis Cleri- 
cis & literatis infra Archidiaconatum meum ubicunque conſtitutis, and a Miniſter, 
or Preacher, who is not reſident within that Arch Deaconry, doth upon ſuch 
Mandate make the Induction, the Induction is good; and the Opinion of four 
Doctors of Law was ſhewed to the Court accordingly, Trin. Jac. Chriſtopher 
Dean's Caſe, Noy 134. | | 

Buy Admiſſion, and Inſtitution alone, rhe Church is full againſt all Perſons 
but the King; yea, and againſt the King too, as tis ſaid by ſome Books, if 
he claim from a common Perſon, or that the Right of preſenting to the Church 
be not truly in him, 13 Jac. Hitching & Glover's Caſe, Rolls 191 & 227. and 
thereby the Clerk hath Authority, and is obliged to attend the Cure of Souls 
belonging thereto, 22 H.6.27. 44 E. 3. 3. 11 H. 4.9. 33 H. 6. 13. 38 E. 3. 
4. 33 H. 6. 24. 21 E. 4. 34. b. 13 Jac. Hitching & Glover, 1 Rolls 227. Hil. 
I4 & 15 Jac. Hutchins v. Glover, 2 Cro. 463. Mich. 15 Jac. Bone's Cale, Pop- 
ham 133. Mich. 19 & 20 Eliz. Dyer 360. 4 Eliz. Dyer 217. 62. 6 Co. 159. 
Boſwell's Caſe, 4 Co. 79. b. 7 Co. 26. 6 Co. 41. Dart. 82.b. Alſo, he that is 
inſtituted, may enter into the Glebe, and take the Tythes before Induction, 
and hath Right to have them againſt any Stranger, by Coke in Hitcking & Glo- 
wer's Caſe, Paſch. 13 Jar. Rolls 1 Rep. 227. And yet before Induction, he 
hath not, nor is ſeiſed of the Temporalties of the Church, ſo that he may 
grant or ſue for any of them, 22 H. 6. 27. 38 E. 3. 4. Trin. 20 Eliz. Hare v. 
Bickly, Plowden 52.8. Bur after Induction is had, the Church is full as well 
againſt the King, as againſt any other Perſon, Hil. 11 Jar. Needler v. Minton 
& Needler x. Brownlow & Gouldsborough 163. 38 E. 3. 4. 13 Jac. Hitcking & 
 Glever's Caſe, 1 Rolls 227. 4 Eliz. Dyer 217. 33 H. 6.24. 6 Co. 49. b. 7 Co. 
26. And the Temporaltics, as Tithes, Glebe, and Oblations, are actually 
inveſted in him, as is ſhewed elſewhere. | 
 Tho' the Clerk be ſaid to be Incumbent to all Purpoſes, by due Admiſſion, 
Inſtitution, and InduCtion ; yer for the perfecting, or at leaſt continuing his 
Title, other _ remain to be afterwards punctually performed by him at 

1 


his pcril ; for it hath been enacted, That every Perſon that ſhall hereafter be 
Pie. 
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pꝛeſented 02 collated, 02 put into any Eccleſiaſtical Benefice o: ]2omotion | 
within this Realm of England, Dominion of Wales, oꝛ Town of Berwick 

upon Tweed, ſhall in the Church, Chapel, oz Place of Publick 77102zſhip, 1 
belonging to his ſald Benefice, oz Pꝛomotion, within two Months next after A 
that he ſhall be in the actual poſſeflton of the ſaid Eccleſiaſtical Benefice, oz 0 
Pꝛomotion, without ſome lawkul Impediment to be allowed, and appꝛoved by | 
the O2dinary of the place Hinder , and that within one Month after ſuch Jm- A 
pediment removed, upon ſome Lozd es Oay, openly, publickly, and ſolemnly "it 
read the Mozning and Evening Pꝛapers appointed to be read by, and accozd⸗ 10 
ing to the laid Book of Tommon-PÞ2aper, at the times thereby appointed, and [| 
after ſuch Reading thereof, ſhall openly, and publickly, befoze the Congre⸗ 
gation there aſſembled, declare his unkeigned Aſſent, and Conſent, unto all 
things therein contained, and pꝛelcribed, accozding to this Fozm of Moꝛzds, 
and no other : ----—J A. B. do here declare my unkeigned Aſſent, and Con- 
ſent, to all, and every thing contained, and pzeſcribed in, and by the Book 
entituled, The Book of Common Pꝛaper, and Adminiſtration of the Sacra⸗ 
ments, and other Rites and Ceremontes of the Church, accozding to the 
Uſe of the Church of England; together with the Plalter, oz Pſalms of 
David, Pointed as they are to be (ung oz (atd in Churches; and the Fozm, 


o Panuer of Making, Dwaining, and Conſecrating of Biſhops, ]Nielts, 
and Deacons, Start. 14 Car. 2. c. 4. 


Alſo, every Parſon, and Vicar, muſt publickly, and openly, read the afore- 
ſaid Certificate of his declaring, that he will conform to the Liturgy of 
the Church of England, as it is now by Law eſtabliſhed ; mentioned before, 
f. 107, & 108. together with the Declaration, or Acknowledgment it ſelf, concern- 
ing which the Certificate is made of his ſubſcribing thereto, upon ſome Lord's 
Day, within three Monrhs then next following, in his Pariſh-Church where 
he is to officiate, in the preſence of the Congregation there aſſembled, in the 
time of Divine Service, Stat. 14 Car 2. 4. 

And note, That altho' the aforeſaid Certificate to be had under the Hand 
and Seal of the Biſhop, ſhould contain the very words of the Declaration, or 
Acknowledgment, to be read together with it, yet it may be a Queſtion, | | 

"Whether by only reading ſuch Certificate, which doth contain the Declaration | 
as a part thereof, be all that the Statute of 14 Car.2.4. doth require in this Cale 2 | 
Or, Whether after the Certificate is read, that doth contain the Declaration, 
or Acknowledgment, and ſo is read with it, the Parſon, or Vicar, be not alſo 


s KB obliged again to read the Declaration, or Acknowledgment apart, thereby ma- 
, | Kinga Declaration of the Contents thereof at that time ? And if the Deſign of 
— KW rhe Act be, chat the Parſon, or Vicar, ſhould only inform the People, what 
iz be had ſubſcribed before the Biſhop, then it may be ſufficient to read it only as 
y | part of the Certificate; but if it be the meaning of that Law, as I conceive 


it is, that he ſhould make a Verbal Declaration, or Acknowledgment, in the 
preſence of the People, of that which he hath ſubſcribed before the Biſhop, (as 
in the Caſe of the Thirty Nine Articles), to read the Form of the Declaration 
in the Certificate as a part thereof, is no making of any Verbal Declaration ; 
and therefore, that ir ought to be read again alone, if that be the meaning of 
the Statute ; however, it is molt ſafe ſo to do. 

And it is alſo enacted, That every Perſon hereafter to be admitted to a 
Benelice with Cute, except that within two Months after his Jaducion, he 
doth publickly read the Thirty ine Articles of Religion, agreed upon by ths 
| Convocition, Anno Domini 1522, fit the fame Church where he ſhall have 
| Cure, in the time of Tommon Paper there, with Declaration of his unkelgn⸗ 
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cd Aﬀent thereto, ſhall be upon ſuch Default, ipſo facto, depzfved, Stat. 13 El. 
c. 12. And this Declaration of unfeigned Aſſent, muſt be abſolute ; for if he 


ſhould add, ſo far forth as they are agreeable to the Word of God, or the like, 
his Declaration of Aſſent is not what the Law doth require, Mich. 32 & 34 
Flix. Smith v. Clerke, 3 Cro. 252. 4 Inſt. 324. In the Cale of Brown v. Spence, 
Paſeh. 15 Car. 2. B. K. 1 Keble 502. it was held per Car. that the reading the 
Thirty Nine Articles in the Church-Porch, was ſufficient (the Divine Service 
being read there alſo) by reaſon of the Denial of the Key of the Church. But 
it is made a Sure, Whether reading the ſaid Thirty Nine Articles at a reputa- 
tive Hamlet · Church, belonging to the principal Church, the principal Church 
being kept ſhut, chat the Clerk cannot enter thereinto, be a ſufficient reading 
to ſatisfie the Statute ? 

And note that it is ſaid, That the aforeſaid Certificate, together with the 
Declaration, or Acknowledgment, and allo the Thirty Nine Articles, ſhall be 
read, and the Aſſent thereto given, in time of Common Prayer; and that 
therefore theſe are not to be neglected, until Divine Service, or Common- 
Prayer is ended. 


The Articles of Religion to be ſubſcribed before Admiſſion, and to be read, 
c. in time of Divine Service are as followeth: | 


I. Of Faith in the Holy Trinity. III. Of the going down of Chriſt 
into Hell. 
Here is but one living and true God | 
everlaſting ; without body, parts, & Christ died for us, and was bu. 
or paſſions z of infinite power, wiſdom, A ried ; ſo alſo is it to be believed, 
and goodneſs ; the maker and preſerver of that he went down into bell. 
all things, both viſible and inviſible. And 
in unity of this Godhead there be three | IV. Of the Reſurrection of Chriſt. 
per/ons, of one ſubſtance, power, and eter- 
wity ; the Father, the Son, and the Holy Hriit did truly riſe again fron 
Ghoſt. death, and took again his boch), 
with fleſh, bones, and all things apper- 
II. Of the Word, or Son of God, which | taining to the perfection of mans mature, 
was made very Man. wherewith he aſcended into heaven, and 
| there ſitteth, until he return to judge al 
HE Son, which is the Word of the | men at the laſt day. 

Father, begotten from everlaſting 
of the Father, the very and eternal God V. Of the Holy Ghoſt, 
of one ſubſtance with the Father, took 
man's nature in the womb of the bleſſed HE Holy Ghoit, proceeding fron 
Virgin, of her ſubſtance : ſo that the two | £ the Father and the Son, is of on! 
whole and perfeòt natures, that is to ſay, | Subſtance, Majeſty, and Glory with ile 
Godhead and manhood, were joyned 10. Father and the Son, very and eternd 
gether in one Perſon, never to be divided, | God. | 
whereof is one Christ, very God and very 
man, who truly ſuffered, was crucified, VI. Of the Sufficiency of the Hol 
dead and buried, to reconcile his Father Scriptures for Salvation. 
to u, and to be a ſacrifice, not only for | 
original guilt, but alſo for ad ual ſins of Oly Scripture containeth all ting 
Hen. 7 | neceſſary 10 ſalvation 5 ſo th 4} 
whatſoever is not read therein, nor mi 
be proved thereby, is not to be _ 
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of any mam, that it ſhould be believed as; The Prayer of Manaſſes. 


an Article of the Faith, or be thought 
requiſite or neceſſary to ſalvation. In the 
name of the holy Scripture, we do under- 
ſtand thoſe Canonical Books of the Old 
and New Teſtament, of whoſe Authority 


was never any doubt in the Church. 


Of the Names and Number of the Ca- 
nonical Books. 


Eneſis. 
Exodus. 
Leviticus. 
Numbers. 
Deuteronomy. 
Joſhua. 
Judges. 
Ruth. 
| The I. Book of Samucl. 
The II. Book of Samuel, 
The I. Book of Kings. 
The II. Book of Kings. 
The I. Book of Chronicles. 
'The II. Book of Chronicles. 


| The I. Book of Eſdras. 
F The II. Book of Eſdras. 
The Book of Eſther, 
The Book of Job. 
The Pſalms. 
_ The Proverbs. 
1 Eccleſiaſtes. 
05 The Song of Solomon. 
5 The four greater Prophets. 
a | The twelve leſſer Prophets. 


ſaith) the Church doth read for example 
of life, and inſtruction of manners; but 
get doth it not apply them to eſtabliſh any 
Do@rine ; ſuch are theſe following: 


HE III. Book of Eſdras. 
The IV. Book of Eſdras. 

The Book of Tobias. 
The Book of Judith. 
The reſt of the Book of Eſther. 
The Book of Wiſdom. 
| Jeſus the Son of Sirach. 
Baruch the Prophet. 
ws The Song of the Three Children. 
The Story of Sulanna. 
Of Bel and the Dragon. 


And the other Books, (as Hierome | 


_— 


The I. Book of Maccabces. 
The II. Book of Maccabces. 


A the Books of the New Teſtament, 
as they are commonly received, we do re- 
ceive and account them Canonical. 


VII. Of the Old Teſtament. 


E he E Old Teſtament is not contrary 


to the New : for both in the Old 
and New Teſtament, everlaſting life is 
offered to mankind by Chriſt, who is the 
only Mediator between God and man, be- 
ing both God and man. Wherefore they 
are not to be heard, which feign that the 
old Fathers did look only for tranſitory 
Promiſes. Altho' the Law given from 
God by Moſes, as touching Ceremonies 
and Rites, do not bind Chriſtian Mer, 
nor the civil Precepts thereof ought of ne- 
ceſſity to be received in any Common- 
wealth jet notwithſtanding no Sod ee 
man whatſoever, is free from the obedience 


of the Commandments which are called 


Moral. 
VIII. Of the Three Creeds, 


HE three Creeds, Nice Creed, A- 
thanaſius Creed, and that which 
is commonly called the Apoſiles Creed, 
ought throughly to be received and belie- 
ved : for they may be proved by moit cer- 
tain warrants of holy Scripture. 


IX. Of Original Birth, or Sin, 


Riginal Sin ſtandeth not in the 
following of Adam(as the Pelagi- 
ans do wainly talk ), but it is the fault and 
corruption of the nature of every man,that 


Adam, whereby man is very far gone 
from original righteouſneſs, and is of his 
own nature inclined to evil, ſo that the 
fleſh luſteth always contrary to the ſpirit ʒ 
and therefore in every perſon born into 
this world, it deſerveth God's wrath and 
damnation. And this infedtion of na- 
ture doth remain; yea, in them that are 
regenerated, whereby the luſt of the fleſh, 
| 2 calied 


naturally is ingendred of the Off-ſpring of 
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called in Greek, vpivnua ea fd c, which 
ſome do expound the wiſdom, ſome ſenſua- 
lity, ſome the afſection, ſome the deſire of 
the fleſh, is not ſubjett to the Law of God. 
And alths there is no condemnation for 
them that believe and are baptized, yet the 
Apoſtle doth confeſs, that concupiſcence 
and luſt hath of it ſelf the nature of 


ſin. 
X. Of Free-Will. 


HE condition of man after the 

fall of Adam, is ſuch, that be 
cannot turn and prepare himſelf by his 
own natural ſtrength and good works to 
faith and calling upon God : wherefore 
we have no power to do good works plea- 
ſant and acceptable to God, without the 
grace of God, by Chriſt preventing us, 
that we may have a good will, and work- 


ing with us when we have that good 
w1ll. 


XI. Of the Juſtification of Man. 


E are accounted righteons before 

God, only for the merit of our 
Lord and Saviour Jeſus Chriſt by faith, 
and not for our own works, or deſervings. 
Wherefore, that we are juſtified by faith 
only, is a mot wholſome Doctrine, and 
very full of comfort, as more largely is 


expreſſed in the Homily of Fuſtification. 
XII. Of Good Works. N 


Lbeit that good works, which are 

the fruits of Faith, and follow 
after Juſtification, cannot put away our 
(ins, and endure the ſeverity of God's 
judgment, yet are they pleaſing and ac- 
ceptable to God in Chriſt, and do ſpring 
out neceſſarily of a true and lively faith, 
inſomuch that by them a lively faith may 
be as evidently known, as a tree diſcern- 


ed by the fruit. 


XIII. Of Works before Juſtification. 


bis Spirit, are not pleaſant to God, fi- 


aſmuch as they ſpring not of Faith in 
Jeſus Chriſt, neither do they make men 
meet to receive grace, or (as the School- 
Authors ſay) deſerve grace of congruity : 
yea, rather for that they are not done as 
God hath willed and commanded them to 
be done, we doubt not but they have the 
nature of (in. 


XIV. Of Works of Supererrogation. 
Oluntary Works beſides, over and 4. 


bove God's Commandments, which 
they call Works of Supererrogation, can- 
not be taught without arrogancy and im- 


piety : For by them Men do declare, That 


they do not only render unto God as much 
as they are bound to do, but that they do 
more for his ſake, than of bounden duty 
is required : whereas Chriſt ſaith plain), 
When je have done all that are command 


ed to you, ſay, We are unprofitable ſcr- 


Danis. 


XV. Of Chriſt alone without Sin. 


Hriſt in the truth of our nature, was 

made like unto us in all things (ſi 

only except) from which he was clearly 
| void, both in his fleſh and in ſpirit. He 
came to be a Lamb without ſpot, who by 


ſacrifice of himſelf once made, ſhould tale 
away the ſins of the world and ſin (ai 


—— 


St. John ſaith) was not in bim. But 


all we the reſt (altibo baptized, and bor 
again in Chriſt ) yet offend in mary 
things; and if we ſay, we have no ſir, 
we deceive our ſelves, and the truth i! 
not in Us, 


XVI. Of Sin after Baptiſm. 


OT every deadly fin willingly con 
mitted after Baptiſm, #5 fr 4- 

gainſt the holy Ghoſt, and unpardonatle. 
Wherefore the grant of Repertance 3s nt 
to be denied to ſuck as fall into ſin after 
Baptiſm. After we have received th 
Holy Ghoſi, we may depart from gras“ 
grven, ard fall 150 lim, aud by the grace 


| Orks done before the grace of | of God (we may) ariſe again, and amend 
; Chriſt, and the inſpiration of | our lives.” And therefore they are to hy 


condemned, which ſay, they can no me 
[it 


* 


7 
IT 
4 
- 4 
y 
5 
77 
1 
wo 
* 


14 
19 
= 4 
* 

* 
Fo 
4 
1 
4 
* 
8 


Chap. 15. The Complete Incumbent. 


115 


in as long 4s they live here, to deny the 


place of forgiveneſs to fuch as truly re- 
pert. 


XVI. Of Predeſtination and Election. 


Redeſtination to life, is the everlaſt- 

ing purpoſe of God, whereby (be- 
fore the foundations of the world were 
laid) he hath conſtantly decreed by his 
Counſel, ſecret to us, to deliver from 
curſe and damnation, thoſe whom he hath 
choſen in Chriſt out of mankind, and to 


bring them by Chriſt to everlaſting ſalva- 


tion, as veſſels made to honour. Where- | 
fore they which be endued with ſo excel- | 


lent a benefit of God, be called accord- 
ing to God's purpoſe by his Spirit working 
in due ſeaſon : they through grace obey the 
calling : they be juſtified freely : they be 
made ſons of God by adoption : they be 
made like the image of his only begotten 
Son Jeſus Chriſt they walk religiouſly in 
good works, and at length by God's mercy 
they attain to everlaſting felicity. 

As the godly conſideration of Predeſti- 
nation, and our Election in Chriſt, is 
full of ſweet, pleaſant, and unſpeakable 
comfort to godly perſons, and ſuch as feel 


in themſelves the working of the Spirit of 


Chriſt, mortifying the works of the fleſh, 


and their earthly members, and drawin 

up their mind to high and heavenly things, 
as well becauſe it doth greatly eſtabliſh and 
confirm their 2 of eternal ſalvation, to 
be enjoyed through Chriſt, as becauſe it 
doth fervently kindle their love towards 
God : So, for curious and carnal perſons 
lacking the Spirit of Chriſt, to have conti- 


nually before their eyes the ſentence of 


God's Predeſtination, is a moſt dange- 
rous downfal , whereby the Devil doth 
thrust them either into deſperation, or 
into wreichleſneſs of moſt unclean living, 
no leſs perilous than deſperation. 5] 

Furthermore, we muit receive God's 


promiſes in ſuch wiſe as they be generally) 


ſet forth to us in holy Scripture : and in 
our doings, that wiil of God is to be fol- 
lowed, which we have expreſly declared 


unto us in the Word of God. 


—_— 


XVIII. Of obtaining eternal Salvation 
only by the Name of Chriſt. 


Hey alſo are to be had accurſed, that 
preſume to ſay, That every man 


ſt- | ſhall be ſaved by the Law or Sett which 


be profeſſeth, ſo that he be diligent to 
frame his Life according to that Law,and 
the Light of Natire : for holy Scripture 
doth ſet out unto us only the Name of 
Jeſus Cbriſt, whereby Men muit be 


ſaved. 
XIX. Of che Church. 


HE viſibleChurch of Chriſt is a Con- 

gregation of faithful Men, in the 
which the pure Word of God is preached, 
and the Sacraments be duly mi niſtred, 
according to Chriſt's Ordinance, in all 
thoſe things that of neceſſity are requiſite 
to the ſame. 

As the Church of Jeruſalem, Alexan- 
dria, and Antioch, have erred : So alſo 
the Church of Rome hath erred, not only 
in their living and manner of Ceremonies, 
but alſo in matters of Faith. 


XX. Of the Authority of the Church 
| T HE Church hath power to decree 
Rites or Ceremonies, and Authority 
in controverſies of Faith : and yet it is not 
lawful for the Church to ordain any thing 
that is contrary to God's Word written, 
neither may it ſo exponnd one place of 
Scripture, that it be repugnant to ano- 
ther. Wherefore, altho' the Church be a 
Witneſs and a Keeper of Holy Writ, yet 
as it ought not to decree any thing againſt 
the ſame, ſo beſides the ſame, ought it not 
to enforce any thing to be believed for ne- 


ceſſity of ſalvation. 
XXI. Of the Authority of General 


Councils. 


Eneral Councils may not be gather- 
ed trgether without the command- 
ment and will of Princes. And when 


they be gathered together ( foraſmuch as 
they be an Aſſembly of men, whereof al! 


be not governed with the Spirit and |Vord 


of 
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of God ) they may err, and ſometimes 
hade erred, even in things pertaining un- 
to God. Wherefore things ordained by 
them as neceſſary to ſalvation, have nei- 
ther ſtrength nor authority, unleſs it may 
be declared that they be taken out of holy 
Scripture, 


XXII, Of Purgatory. 


HE Romiſh Doctrine concerning 

Purgatory, Pardons, Worſhipping 
and Adoration, as well of Images, as of 
Relicks, and alſo Invocation of Saints, is 
a fond thing vainly invented, and ground- 
ed upon no warranty of Scripture, but 
rather repugnant to the Word of God. 


XXIII. Of Miniſtring in the Con- 


gregation. 


T is not lawful for any mam to take up- 

on him the Office of publick Preach- 

ing, or Miniſtring the Sacraments in the 
Congregation, before he be lawfully called, 
and ſent to execute the ſame, And thoſe 
we ought to judge lawfully called and ſent, 
which be choſen and called to this Work 
by men who have public Authority given 
unto them in the Congregation, to call 


and ſend Miniſters into the Lord's Vine- 
yard. | 


XXIV. Of ſpeaking in the Congrega- 
tion, in ſuch a Tongue as the Peo- 
ple underſtanderh. 


TI 4 thing plainly repugnant to the 
Mord of God, and the Cuſtom of the 
Primitive Church, to have publick Prayer 
in the Church, or to miniſter the Sacra- 
ments in a Tongue not underſtood of the 


people. 
XXV. Of the Sacraments. 


J Acraments ordained of Chriit, be not 
on badges or tokens of Chriſtian 
mens Proſeſſion; but rather they be cer- 
tain ſure Witneſſes, and effeual (igns of 
Grace, and Gods good will towards us 
by the which he doth work inviſibly in us, 
and doth not only quicken, but a!ſo trewg- 
then and confirm our Faith in him. 


3 


There are two Sacraments ordained of 
Chrift our Lord in the Goſpel; that 3s 10 
ſay, Baptiſm, and the Supper of the 
Lord. 

Thoſe five commonly called Sacraments, 
that is to ſay, Confirmation, Penance, 
Orders, Matrimony, and Extreme Ur- 
Fion, are not to be counted for Sacyq- 
ments of the Goſpel, being ſuch as have 
grown, partly of the corrupt following of 
the Apoſtles, partly are States of Life al- 
lowed in the Scriptures : but yet have 
not like nature of Sacraments with B.. 
ptiſm and the Lord's Supper, for that they 
have not any viſible Sign or Ceremony or- 


dained of God. 


Chriſt to be gazed upon, or to be carried 
about, but that we ſhould duly uſe thei, 
And in ſuch only as worthily receive the 
ſame,they have a wholſom effect or opera- 


ration: but they that receive them unwo;- 


thily, purchaſe to themſelves damnation, 
as St. Paul ſaith, 


XXVI. Of the Unworthineſs of the 
Miniſters, which hinder not the 
Effects of the Sacraments. 


Ltho' in the viſible Church the evil 

be ever mingled with the good, and 
ſometime the evil have chief Authority in 
the miniſtration of the Word and Sacra- 


ments; yet foraſmuch as they do not th: 
ſame in their own Name, but in Chriſt's, 
and do miniſter by his Commiiſion and 
| Authority, we may uſe their Miniſtry, 
both in hearing the Nord of God, and in 
the receiving of the Sacraments, Neither 
is the e feat of Chriſt's Ordinance taken 
away by their wickedneſs, nor the Grace 
of God's Gifts diminiſhed from ſuch, a8 
by Faith, and rightly do receive the &. 
craments miniſtred unto them, which be 
efjeFnal, becauſe of Chriſt's Inſtitution 
and Promiſe, alths* they be minifircd by 
evil men. 

Nevertheleſs, it appertaineth to the Di- 
ſeipline of the Church, that enquiry be 
made of evil Miniſters, and that they be 
| accuſed by thoſe that have knowledge of 
of their Offences : ard finally, being found 
guilty, by juit Judgment be depoſed. 

XXVII. 


— ä 


The Sacraments were not ordained of 
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XXVII. Of Baptiſm. 


Aptiſm is not only a Sign of Profeſ- 
ſion, and Mark of Difference, 
whereby Chriſtian men are diſcerned from 
others that be not Chriſtened e but it is 
alſo a Sign of Regeneration or new Birth. 
whereby, as by an inſtrument, they that 
receive Baptiſm rightly, are grafted into 
the Church : the Promiſes of the forgive- 
neſs of ſin, and of our adoption to be the 
Sons of God, by the Holy Ghost, are vi- 

ſibly ſigned and ſealed: Faith is confirmed, 


and Grace increaſed by vertue of Prayer 


unto God. The Baptiſm of young Chil- 
dren is in any wiſe to be retained in the 


Church, as woſt agreeable with the Inſti- 
tution of Chriſt. 


XXVIII. Of the Lord's Supper. 


| HE Supper of the Lord is not only 
a Sign of the Love that Chriſtians 
ought to have among themſelves one to 
another : but rather it is a Sacrament 0 


our Redemption by Chriſt's death: Inſo- 


much, that to ſuch as rightly, worthily, | 


and with Faith receive the ſame , the 
Bread which we break, is a partaking 0 
the Body of Chriit : and likewiſe the 


Cup of Bleſjing, is a partakirg of the Blood | ſin, but that alone. 


of Chriſt. 

Tranſubſlantiation (or the change of the 
ſubſtance of Bread and Mine) in the 
Supper of the Lord, cannot be proved by 
holy Writ : but it is repugnant to the plain 
words of Scripture, overthroweth the na- 
ture of a Sacrament, and hath given oc- 

caſion to many Superſtitions. 

The Body of Chriſt is given, taken, 
and eaten in the Supper only after an hea- 
venly and ſpiritual manner. And the 
mean whereby the Body of Chriſt is recei- 
ved and eaten in the Supper, is Faith. 

The Sacrament of the Lord's Supper 


was not by Chriſt's Ordinance reſerved, 


—— — — 


XXIX. Of the Wicked which cat not 
the Body of Chriſt, in the uſe of 
the Lord's Supper. 


HE wicked, and ſuch as be void of 
a lively Faith, altho they do car- 
nally and viſibly preſs with their teeth (as 
St. Auguſtin ſatth) the Sacrament of the 
Body and Blood of Chriſt : yet in no wiſe 
are they Partakers of Chriſt, but rather to 
their condemnation do cat and drink the 
Sign or Sacrament of ſo great a thing, 


XXX. Of both Kinds. 


1 Cup of the Lord is not io le de- 
nied to the Lay People: For both 
the Parts of the Lord's Sacrament, by 
Chriſt's ordinance and commandment, 


ought to be miniſtred to all Chriſtian men 
alike, 


XXXI. Of the one Oblation of Chriſt | 
finiſhed upon the Croſs. 


PHE Offering of Chriſt once made, is 
that perfedt redemption, propitiation, 
| and ſatisfaction for all the ſins of the 


f | whole world both original and actual, 


and there is none other ſatisfaction for 

r 5 the Sa- 
crifices of Maſſes, in the which it was com- 
monly ſaid, that the Prieſt did offer 
Chriſt for the quick and the dead, to have 


remiſſion of pain or guilt, were blaſphe- 
mous fables, and dangerous deceits. 


XXXII. Of the Marriage of Prielts: 
Ihops, Prieſts, and Deacons, are 


not commanded by God's Law, ei- 
ther to vow the eſtate of ſingle Life, or to 
abſiain from Marriage : Therefore it is 
lawful for them, as for all other Chriſtian 
men, to marry at their own diſcretion, as 


they ſhall judge the ſame to ſerve better to 


carried about, lifted np, er worſhipped, | godlineſs. 


XIXIII. 
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XXXIII. Of Excommunicate Perſons, 
how they are to be avoided. 


Hat Perſon which by open denunc i- 

ation of the Church, is rightly cut 

off from the unity of the Church, and ex- 
communicated, ought to be taken of the 
whole multitude of the faithful, as an 
Heathen and Publican, until he be openly 
reconciled by Penance, and received into 


the Church by a Judge that hath Authority 


thereunte 


XXXIV. Of the Traditions of the 
Church. 


T is net neceſſary that Traditions and 


Ceremonies be in all places one, or ut- 


terly lite; for at all times they have been 
divers, and may be changed according to 
the diverſity of Countries, Times, and 
Mens Manners, ſo that nothing be or- 
dained againit God's Word. Whoſoever 
through his private Judgment, willingly 
and purpoſely doth openly break the Tra- 


ditions and Ceremonies of the Church, 
which be not repugnant to the Word of 


God, and be ordained and approved by 


common Authority, ought @ be rebuked 
openly, (that other may fear to do thelike) 
as he that offendeth against the common 


Order of 
eth the Conſciences of the weak Bre- 


thren. 

Every particular or National Church, 
hath Authority to ordain, change, and a- 
boliſh Ceremonies or Rites of the Church, 
ordained only by mans Authority, ſo that 
all things be done to edifying. 


XXXV. Of Homilies. 
HE Second Book of Homilies, the 


B ſeveral Titles whereof we have 
joyned under this Article, doth contain 
a godly and wholſome Doctrine, and ne- 
ir; for theſe times, as doth the former 
Book of Homilies, which were ſet forth in 
the time of Edward the Sixth; and there- 
fore we judge them to be read in Churches 


by the Miniſters, diligently and diſtinct— | 


the Church, and hurteth the 
Authority of the Magiſtrate, and wound- | 


ly, that they may be underſtood of the 
People. 


Of the Names of the Homilies. 


Church. 

2. Againſt Peril of Idolatry. 

3. Of repairing and keeping clean 
of Churches. 

4. Of Good Works, firſt of Faſt. 
ing. 

5. Againſt Gluttony and Drunken- 
nels. 

6. Againſt Exceſs of Apparel. 

7. Of Prayer. 

8. Of the Place and Time of 
Prayer. 

9. That Common Prayers and Sa- 
craments ought to be miniſtred 
in a known Tongue. 

10. Of the Reverend Eſtimation of 
God's Word, 

11. Of Alms-doing. 

12. Of the Nativity of Chriſt. 

13. Of the Paſſion of Chriſt. 

14. Of the Reſurrection of Chriſt. 

I5. Of the worthy receiving of the 
Sacrament of the Body and Blood 
of Chriſt. 

16. Of the Gifts of the Holy Ghoſt 

17. For the Rogation-Days. 

18. Of the State of Matrimony. 

19. Of Repentance. 

20. A Idleneſs. 

21. Againſt Rebellion. 


XXXVI. Of Conſecration of Biſhops 
and Miniſters. 


HE Book of Conſecration of Aro. 
biſhops and Biſhops, and Order- 

ing of Prieſts and Deacons, lately ſet 
forth in the time of Edward the Sixt, 
and confirmed at the ſame time by Autho- 
rity of Parliament, doth contain all thires 
neceſſary to ſuch Conſecration and Order- 
ing : neither hath it any thing that of it 
felf is ſuperſtitions and ungodly. Ard 
therefore, whoſoever are conſecrated, r 
ordered according to the Rites of tht 


Book, ſfrace the Second Year of the af- re- 


namecl King Edward, unte this tinie, or 
Fere- 


1. F the right Uſe of the 
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ſet forth by Elizabeth our Queen, do moſt 
plainly teſtifie : but that only Prerogative 
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hereafter ſhall be conſecrated or ordered | riſdliction in this Realm of England. 
according to the ſame Kites we decreeall The Laws of this Realm may puniſh 


ſuch to be rightly, orderly, and lawfully | Chriſtian men with Death for heinous aud 


conſecrated and ordered. grievous Offences, 
It is lawful for Chriſtian men, at the 


XXXVII. Of the Civil Magiſtrates. | commandment of the Magiſtrate, to wear 
Weapons, and ſerve inthe Wars. 


THE ueen s Majeſty hath the _—_ 
Power in this Realm of England, | XXXVIII. Of Chriſtian Mens Goods 

and other her Dominions, unto whom the which are not common. 
chief Government of all Eſtates of this 


Realm, whether they be Eccleſiaſtical or = Riches and Goods of Chriſtians 
Civil, in all Cauſes doth appertain, and T are not common, as touching the 
is not, nor ougbt to be ſubje to any fo-| Right, Title, and Poſſeſſion of the ſame, 
reign Juriſdiction. as certain Anabaptiſts do faiſly boat 
Whereas we attribute to the Queen: Notwithſtanding, every man ought of 
Majeſty the chief Government, by which | ſuch things as he poſſeſſeth, liberally to 
Titles we underſiand the Minds of ſome | give Alms to the Poor, according to his 
ſlanderous Folks to be offended : We give | ability. | 
not to our Princes the miniſtring either 


of God's Word, or of the Sacraments, XXXIX. Of a Chriſtians Man's Oath. 
the which thing the Injunctions alſo lately 


S we conſeſs, that vain and raſh 

Swearing is forbidden Chriſtian 
which we ſee to have been given always to | men by our Lord Jeſus Chriſt, and James 
all godly Princes in holy Scriptures by God | his Apoſtle : So we judge that Chriſtian 
himſelf; that is, that they (hould rule all | Religion doth not prohibit , but that a 
Eſtates and Degrees committed to their | man may ſwear when the Magiſtrate re- 
charge by God, whether they be Eccleſta- \ quireth, in a cauſe of Faith and Charity, 


ſhical or Temporal, and reſtrain with the | ſo it be done according to the Prophets 


Civil Sword the ſtubborn andevildoers. | teaching, in Juſtice, Judgment, and 
The Biſhop of Rome hath no Ju- ' Truth. 


It is convenient, that the Clerk be able, upon any occaſion, to make Proof of 
his being Inducted, and of the time thereof, and alſo of his due performance 
of all theſe things to be done by him after his Induction ; and therefore, that 
he have ſome intelligent Perſons whom he may truſt, preſent when he is In- 
ducted ; and (if it may be) the fame Perſons preſent at ſuch time, when he 
thall perform the other Matters required by the Law to be performed in his 
Pariſh-Church ; and that they may be able to teſtific, that all rhings are done 
as they ought to be, the Clerk may cauſe them to read with him, or to obſerve 
as he reads the Morning and Evening Prayers, (which he is to read exactly ac- 
cording as they are appointed to be read on the Day he reads by rhe ſaid Book ) 


and let him alſo give them a Copy of his Certificate, under the Hand and Seal 


of the Biſhop, and of the Declarations which he is to read; and alſo, provide 
for them, a Book containing the Thirty Nine Articles, to the end that they 


may read them with him, or obſerve that he doth read them as he ought to do; 
and then that he procure them to ſet their Hands to the Book of Articles, and 
that he read a true Copy of the Articles; for otherwiſe, if their Teſtimony be 
| Wanted, it will be hard for them to depoſe, that he read a true Copy of the 
| Articles, and that all things were done according to Law: And it is alſo advi- 
| able, that the Clerk doth keep the ſaid Book ſubſcribed, and alſo doth make 


a Wri- 
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a Writing ro be ſubſcribed by his Witneſſes, after this, or the like 
Form : | 


\ A 7 E whoſe Names are under wütten, do hereby declare, That A. B. 
Reco of C. within the Otoceſs of D. was in the p2eſence of us, 
Inducted into his Church of B. C. atozeſatd, by D. E. Rego of F. on the 
Dap of in this pzefent Pear, by Airtue of certain Letters of Jndu: 
dlon, made under the Pand and Seal of G. F. Arch Deacon of J. within the 
Diocels atozeſaid, fo2 that purpoſe directed. Univerſis & ſingulis Rectori- 
bus, GG. Alſo, that the afozeſatd A. B. on the Dap of within 
the laid Pear, being a Lozd's Oay, did read in his Pariſh Church afozeſatd, 
openly, publickly, and ſolemnly, the Mozning and Evening Papers, appoint- 
ed to be read, by, and accozding to the Book intituled, The Book of Com- 
mon Paper, &c. at the time thereby appointed; and after ſuch Reading 
thereof, did, openiy, and publickly, befoze the Congregation there aſſembled, 
Declare his unkeigned Aﬀent, and Conſent, to the uſe of all things therein 
contained, and preſcribed, accoꝛding to this Foam, (ſerting down the Form to 
be uſed Verbatim 3) alſo, that he did publickly, and openly, on the Day 
and Year afozeſaiv, in his Pariſh-Church afozcſatd, in the pꝛelence of the Con: 
gregation there aſſembled, in the time of Divine Service, read a Certificate, 
under the Wand and Seal of the Right Revercnd Father in God, A. Lozd 
Bilhop of C. ta theſe wows, (inſerting the very Words of the Certificate) 
which was atteſted by J. B. and after the Reading thereof, at the lame time, 
and in the ſame place, the Congregation being pzeſent, did read the Oecla⸗ 
ration, 02 Acknowledgment contained in the ſaid Certificate : And laſtly, 
That on the Day and Year afozeſaid, he did read the Articles of Religion, 
commonly called the Thirty Nine Articles, agreed upon fn Convocation in 
the Pear 1562, in his Pariſh Church afozeſaid, tn the time of Common: 
Pꝛayer there, and did declare his unfeigned Aſent thereto. And theſe things 
we pꝛomiſe to teſtifie upon our Cozpozal Daths, if at any time we hail be 
duly called thereunto.\ In Uitnels hereof, we have hereunto ſet our Hands, 


this Day of in the Pear of our Low, &c, See the Parſon 
Cour ſellor 73, 74. 


Tho' 1 adviſe the Clerk ſo to order his buſineſs, as to be able to prove al) 
things to be performed by him, of which the Law requires his performance ; 
yet this, I ſuppoſe, is only neceſſary for him to do, in caſe he ſhall be put to 
prove, that he did read and declare, ec. in ſuch due manner as the Law ap- 
points, which in ſome Caſes he ſhall be pur to do; yer a Parſon ſuing for 
Tythes in the Spiritual Court, the Defendant pleaded, That the Parſon had 
not read the Thirty Nine Articles according to the Statute ; and the Court put 
the Defendant to prove this Negative ; and upon a Motion for a Prohibition, 
Coke, and Doderidge ſaid, That the Law doth preſume, Thar a Parſon hat 
read the Articles, becauſe otherwiſe he is to loſe his Benefice ; and where the 
Law doth preſume the Affirmative, the Negative ſhall be proved, Mich. 1 2 Jac. 
B. R. Monke v. Butler, Rolls 1 Rep. 83. So in a Writ for Tythes upon the 
Stat. 2 E. 6. the Defendant's Councel inſiſted, That the Plaintiff ought to 
prove his Admiſſion, Inſtitution, and Induction, reading of the Articles, &«. 
but it was ruled by the Judge, who tried the Caute at rhe Aſſizes at Tork, that 
he ſhould not then be put to it, for thoſe things ſhall be preſumed ; and if 
otherwiſe, the Defendant is to prove it, C ton Rep. Cale 83. So in a Gare 
Impedit, the Plaintift declares, That the Earl of Lincoln was ſeiſed of the 
Church of B. and preſented che Defendant, who after accepted a ſecond Li- 
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ving, and was inſticuted thereunto, &c. and it was adjudged, that this was 
well enough, without ſaying he ſubſcribed the Declaration in rhe pretence of 
the Biſhop, ( Preter Vaughan Chief Juſtice ) Paſch. 25 Car. 2. Com. B. Earl of 
Lincoln & Clyſam, 3 Keble 152. So in an Eje@ione firme, for the Rectory of 
Amunſham, it was inſiſted on by the Councel for che Defendant, that the Plain- 
tiff ought to prove his Reading, and Subſcribing the Articles, &c. within the 
time appointed by the Statute: But it was ruled by the Court, that che pro- 
ving Admiſſion, Inſtitution, and Induction, were ſufficient in that Action, 
Mich. 16 Car. 2. Snow, Leſſee of Dr. Crawley v. Phillips, 1 Siderfin 220. 

The aforeſaid Method is to be obſerved, in taking a Title to any Benefice 
that is preſentative, and ſuch for the moſt part are Parſonages, and Vicarages, 
Arch-Deaconries, and Prebends, tho commonly Arch-Deaconries, and Pre- 
bends, are given * Biſhops, who do therefore prefer to them by Collation, 
which is the ſame thing with Inſtitution, ſaving that no Preſentment is made; 
bur if an Arch-Deaconry, or Prebend, be in the Gift of a Lay-man, the Pa- 
tron doth preſent to the Biſhop, who doth inſtitute in like manner as to ano- 
ther Benefice, Paſch. 32 Elix. Sale v. Biſhop of Coventry & Marſh, 1 Anderſor 
241. And then the Dean and Chapter do induct them; that is, after ſome 
Ceremonies, place them in a Stall in the Cathedral Church, to which they be- 
long, whereby they are ſaid to have Locum in Choro. So a Deanry may be pre- 
ſentable, 17 E. 3. 40. and an Hoſpital, 21 E. 3. 6. b. and alſo a Chapel, 
14 H. 3. Quare I 183. And all thoſe that take Titles to any of the 
aforeſaid Benefices, are to read, and declare, as is before directed; to wit, 
Parſons, Vicars, &c. in their Parochial Churches, Arch Deacons, and Pre- 
bendaries, in their reſpective Cathedral Church; ſo are they to ſubſcribe, as 
is ſaid, before the = ; ſaving that he who takes a Title for any Arch- 
Deaconry, or Prebend, is not thereby obliged to ſubſcribe, and read the 
Thirty Nine Articles, a Prebendary not being a Benefice with Cure; and an 
Arch-Deaconry, altho it be a Benefice with Cure, yet is not ſuch a Benefice 
with Cure, as ſeems to be intended by the Statute, 13 Eliz. c. 12. that Sta- 
tute intending only ſuch Benefices with Cure, as have Pariſh-Churches belong- 
ing to them: But they that accept of Arch-Deaconries, Prebends, or an 
other Eccleſiaſtical Preferments, are obliged at, or before their Admiſſion, &c. 
chereto, to ſubſcribe the Declaration, or Acknowledgment, herein before men- 
tioned, (altho Arch Deaconries be not expreſly mentioned in the Statute) by 
reaſon that the Perſons taking Arch Deaconries muſt be in Holy Orders, and 
all Perſons in Holy Orders, raking any Eccleſiaſtical Dignity, or Promotion, 
as is in the Statute expreſſed, are required to ſubſcribe che ſame Declaration. 
See the Stat. 14 Car. 2. c. 4. | 


The ſecond way or means by which the Title to an Eccleſiaſtical Benefice is 


to be had, is by Donation, and the Benefices ſo to be conferred and taken, are 


called Donatives ; and they are ſo called, becauſe the Patron in conferring 
them, doth not make a Preſentment of his Clerk ro any Ordinary, to the end 
to have him admitted, and inſtituted by him, and ſo inducted by the Arch- 
Deacon, or other Perſon ; but tho' the Patron be a Layman, doth by his In- 
ſtrument in writing, immediately confer the fame upon his Clerk, Da. 1. 
46. b. and this conferring is as the Biſhop conferring a Benefice, called Colla- 
tion, in Fairchild & Gair's Caſe, Paſch. 3 Fac. Telverton 60. the fame Cale, 
I Brownlow & Gouldsborough 202. But the Benefice to which Bithops do col- 
late, a e not of the ſame nature with theſe Donatives : For a Benefice that is 
given by a Biſhop's Collation, whillt in rhe poſſeſſion of a Biſhop, is preſenta- 
tive when in a Lay-hand ; and a Biſhop's Clerk is inducted as any other Pa- 
tron's Clerk is: But theſe Donatives, in whole Hands ſoever they be, are ge- 
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nerally given only by Donation, and the Clerk to whom the ſame is given, 
needs no ſuch Induction, Hil. 41 El. Cuarles v. Fairchild, 3 Cro. 653. And 
il a Donative be given without a limitation of Eſtate, for Life, or otherwiſe, 
the Giſt is good, and the Grantee hath as large an Eſtate therein by tuch Grant, 
as if it had been granted to him expreſly for Life, or he had come to it by Ele- 
ion, or by Inſtitution, and Induction; for a Spiritual Benefice cannot be 
granted for Years, or at Will; for then the Freehold thereof might be always 
in perpetual Abeyance, which inconvenience the Law will not ſuffer, Pajch. 
5 Jac. B. R. Davis f.45,46. And tho' generally theſe Donatives be in themſelves 
to be had only by the Patron's Collation ; yet if the true Patron of ſuch a Do- 
native, doth once preſent to the Ordinary of the reſpective Dioceſs, and doth 
ſuffer Admiſſion, and Inſtitution thereupon, he thereby hath made it always 
preſentable, Paſch. 3 Jac. Fairchild v. Gair, 2 Cro. 63. Co. Litt. 344. a. And 
hath made it alſo for ever to become a Benefice with Cure of Souls, Clerk, 
v. Heath, Mich. 21 Car. 2. B. R. 2 Keble 556. And this holds not only in 
the Caſe of common Patrons of Donatives, but in the Caſe of the King alſo 
by Latch, in his Argument of Cremer & Burnet's Cale, Paſch. 1651. Stiles 172, 
But the King hath many Donatives in Wales, whereunto the Parſons are pre- 
ſemted and inſtituted by the Biſhop ; as was ſaid by Sir Jeffery Palmer, the King's 
Attorney-General, in the ſaid Caſe of Clerk v. Heath, as reported, 1 Siderf,z 
426. But if a Stranger, who hath no Title, doth preſent a Clerk to the Or- 
dinary, who is inſtituted, and inducted, this is ſo far from making the Dona- 
tive preſentable for the future, that ir doth not ſo much as intitle the Clerk to 
it, for tis meerly void, Co. Litt. 344. a. Hil. 41 Eliz. @narles v. Fairchild, 
3 Cro. 653. Rolle Abr. 2. 342. 

There is not any one particular ſort of Ecclefiaſtical Preferments, that are 
peculiarly ſaid ro be Donatives; for ſome of all forts may be Donative, as 
well as Preſentative, or Elective ; for Biſhopricks were Donative in Exgland 
before the time of King John, Rolls 2. p. 342. 1 Inſt. 344.4, And a Deanry 
may: For thoſe Deanries that were tranſlated from Priories, and Covents, or 
which were founded after the Diſſolution of Abbies, and Monaſteries, by 
King Henry the Eighth, or other Kings of this Realm, are now Donative, and 
by the King's Letters Patents the Deans are inſtalled, 1 ft. 344. Dyer 27;. 
Parſins Law, cap. 2. So a Prebendary may be Donarive, as at Weſtminſter, in 
the Chapel of the King: When a Prebend is void, it is ſaid, that the King 
ſhall make Collation of his Clerk by a Patent, Et lay envopera ove Cell; and 
by force thereof he ſhall rake poſſeſſion, 11 H. 4. 9. without any Inſtitution, 
or Induction, Rolls Abr. 2 Part p. 356. Allo a Benefice with Cure of Souls, 
may be a Donative, as the Rectory of Briary, or Burien in Cornwall, Hil. 
41 Eliz. Quarles v. Fairchild, 3 Cro. 653. Paſch. 3 Fac. Fairchild v. Gair, 2 Cr. 
63. And ſo the Church of the Tower of London, is a Cure of Souls, and the 
King's Donative, Mich. 9 Car. Fletcher & Mackaller's Cale, Rolls Abr.341. Co. I. 
344.And this alſo appears by what is ſaid in the Cale of Clerk, v. Heath, 1S:der/1 
426. But tho' a Church Parochial, having Cure of Souls, may be a Donative, y=: 
no meer Lay-man was capable thereof by the Common Law, bur a Clerk in 
Holy Orders, Ce. Litt. 344. cited Hil. 1 Fac. in Fairclild & Gaire's Cale, 
Rols Abr. 2. p. 341. becauſe, tho he may come in by Lay Donation, ard 
not by Admiſſion and Inſtitution, yer his Function is Spiritual ; and now by 
the Stat. 14 Car. 2. he is not capable of any Donative, unleſs he be a Prieſt 
lawfully ordained ; becauſe every Donative muſt be either Parſonage, Vica- 
rage, Benefice, or other Eccleſiaſtical Promotion, or Dignity, and ſo is with- 
in the ſaid Statute, 14 Car. 2. c. 4. 
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Tho' a Clerk raking Title to a Donative, doth not, or need not apply him- 
{elf to the Ordinary for Admiſſion thereto, yer I conceive, that he ought 
( what Donative ſoever he takes) at, or before his Admiſſion to be Incumbent, 
or have poſſeſſion thereof, to ſubſcribe before his reſpective Arch-Biſhop, Bi- 
ſhop, or Ordinary of the Dioceſs, the Declaration enjoined to be ſubſcribed 
by Stat. 14 Car. 2. c. 4. that is, ſo much of it as is now in force; and if the 
Bonative be either Parſonage, or Vicarage, to have a Certificate under the 
Hand and Seal of the Perſon before whom he ſubſcribed; and to read the ſame 
with the Declaration aforeſaid, in the Church belonging to his Donative, 
(Quere.) So ought he to take the Oath of Supremacy, before he takes the 
Donation, viz. before ſuch Perſon who hath Authority to admit him thereto, 
who is his Patron, or before ſuch Perſon as ſhall by Commiſſion under the 
Great Seal have Authority to miniſter the ſaid Oath, Stat. 1 Elix. c. 1. And if 
his Donative be a Benefice with Cure, he that takes ir ought firſt to ſubſcribe 
the Thirty Nine Articles in the preſence of the Ordinary; which, I ſuppoſe, 
is to be underſtood of the Otdinary of the Dioceſs, and not of his Patron, 
altho the Patron hath the power of viſiting, and correcting him, and not the 
Ordinary, for he hath nothing to do therewith, 1 I»ft. 344. 4. & Fairchild v. 
Gayre, 2 Cro. 63. and it is ſafe for him to read the ſaid Article, within two 
Months after he hath poſſeſſion, as is before directed, and declare his Aſſent 
thereto, altho the words of the Statute be----(77Jithin two Months after his 
Induction), and he is not inducted, at leaſt in the ordinary way, leaſt it be 
ſaid, that his Cale is however within the Reaſon and Equity of the Statute, and 
therefore that the Statute extends to it, and he ought to read the Morning and 
Evening Prayers in his Church, within two Months after he ſhall be in actual 
poſſeſſion of his Donative ; and the Form of giving Aſſent and Conſent thereto, 
for this is clearly the Starute, 14 Car. 2. c. 4. 

The third way or means of taking a Title to an Eccleſiaſtical Preferment, is 
by Election, and Confirmation, and this is the way by which a Title is had to 
the greateſt Dignities in the Church, viz. Arch-Biſhopricks, and Biſhopricks, 
Conſecration being alſo made, where the Perſon promoted was not a Biſho 
before: And in what manner Arch-Biſhops, and Biſhops ſhall be made, and 
ſetled in their Dignities, hath been declared by Act of Parliament, viz. 25 H. 8. 
c. 20. Bur Biſhop Suffragans are not in like manner to be made, but by way 
of Preſentation, according to the Direction of an Act made for that purpoſe. 
See Stat. 26 H. 8. c. 14. Alſo the ancient Deans of Chapters come into their 
Deanries as Biſhops now do, by a Conge de Eſlier from the King, and are con- 
firmed by their reſpective Biſhop, 1 Inft. 95. a. Parſons Law, c. 2. And the 
Perſons taking theſe ancient Deanries, are to ſubſcribe the aforeſaid Declara- 
tion, or Acknowledgment, to take the Oath of Supremacy before they are 
admitted, and to read the Morning and Evening Prayers in their reſpective 


Cathedral, and the Form of Aſſent and Conſent thereto, within two Months 
after their Inſtallment, Stat. 14 Car. 2. c. 4. 
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G HAT. AVI 
Of Unions of Churches. 


HE extraordinary Ways or Means by which an Eccleſiaſtical Perſon 
may have a Title to a Benefice in the Church, are, either by procuring 
an Union to be made of a Church, to the Church or Benefice of which he was 
before poſſeſſed, or by cauſing another Benefice to be appropriated to him and 
his Succeſſors, as Incumbents of another Church, or by Commendam recipere. 
Concerning the Union of two Churches into one, two Acts of Parliament 


have been made, the words of which, ſo far as they touch this Matter, are as 
followeth : | 


Here in divers and ſundzy Places within this Realm of England, there 
be many and ſund2y Parſonages, the Slebes, Tythes, and yearly 
Revenues, and Pꝛoſits whereof, be not ſufficient to find a Pueſt, oz Curate, 
to ſerve, 02 miniſter to the Pariſhioners thereof, within a Mile, oz leſs, of 
the Church; of which pooz Parſonages, there is in many Places, another 
Church pertaining to another Pariſh, ſtanding as neceſſary, and commodi⸗ 
oufly, fo the acceſs of the Parſhioners of the other poo? Pariſh, as their own 
doth. 

And fozaſmuch as the Charges fo2 the Maintenance of two ſuch Churches, 
and Chapels, with all manner of Reparations, Oznaments, and other accu: 
ſtomed Duties pertaining to a Church, be much greater than may be well 
raiſed, 02 bom, amongſt ſuch poo2 Pariſhioners, and might, and ſhould 
be caſed and remedied, by the uniting, and knitting of ſuch Churches in 
one. 

It may therefoze pleaſe the King's Royal Majeſty, with the Allent of his 
Lows Spiritual and Tempozal, and the Commons in this preſent Pariia: 
ment aſſembled, and by the Authozity of the lame, that it map be enacted and 
eſtabliſhed, That an Union, oz Conſolidation of two Churches in one, oz of 
a Church and Chapel in one, the one of them not being above the yearly value 
of ſix Pounds, as it is rated and valued at to the King's Highneſs, in his 
Court of the Firf-Fruits, and Tenths, and not diſtant from the other above 
one Mile, in any place, oz places within this Realm of England, map be from 
hencefozth had, oz made, by the aſſent of the D2dinary, oz Oꝛdinaries of the 
Dioce(s where ſuch Churches and Chapels ſtand in; and by the aſſents ofthe 
Incumbents of them, and of all ſuch as have a juſt Right, Title, and Inte⸗ 
reſt, to the Patronages of the ſame Churches and Chapels, being then of 
full Age: And that all (ſuch Unions, and Tonſolidations, had, oz made of 


two Churches in one, 02 of a Church 02 Chapel in one, as is afozeſaid, fall 


be good, ſufficient, lawcul, firm, ſtable, and availavie in the Law, to re⸗ 
main, endure, and continue fo2 ever, united and knit in one, fn luch 
Manner and Form, as by (Uriting, v2 Writings, under the Seals of 
uy Ozdinaries, Incumbents, and Patrons, it ſhall be declared and let 
92th. | | 

And be it further enacted by the Authozity afozeſatd, That all Unions and 
Conſolidations, of all Churches and Chapels, which have heretofoze bon unt 
ted, 02 knit together in one, by the aſſent of the Didinaries, Incumbents, 
and true and lawful Patrons in F⸗ſimple of them, as is akozeſald, (hall alſo 
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remain, and be from hencefozth adjudged and deemed in the Law, to endure 
and continue fo2 ever, united and knit in one, without any diffolution, un- 
doing, unknitting, 92 repeal of them, oz any of them, by any manner of means 
02 way. 

* Saving unto the King's Majeſty, his Heirs and Succeſſo2s, all the Tenths 
ond Firſt- Fruits of all ſuch Churches and Chapels as be heretotoze united oz 
conſolidated in one, 02 that hereafter ſhall be united and conſolidated in one, 
accoꝛding to the ſame, 02 ſuch like Rates and Ualuations as the ſame Chur⸗ 
ches and Chapels, 02 any of them now are rated oz valued at to the king's 
ſaid Bajeſty, in his ſaid Highneſs's Court of the Firſt- Fruits and Tenths ; 
pꝛovided always, That all Anions and Conſolidations, and every of them 
hereafter to be had oz made of any Church, o2 Chapel, within any City, oz 
Town-Cozpozate, within this Realm of England, without the afſent of the 
Mapo?, Sheriffs, and Commonalty of the City where luch Churches, Church, 
02 Chapel, be, oz ſhall be; 02 without the aſſent of ſuch Bodies Cozpozate of 
other Towns-Coxpozate, where ſuch Churches, Church, o2 Chapel, be, oz 


e ſhall be, by the Names of their Cozpozations in weiting, under their Common 

ly | Seal, ſhall be clearly void, and of no fozce no2 effec ; any thing befoze er- 

e, pꝛeſſed, oꝛ any Ozdinance, Law, Cuſtom, 02 Statute to the contrary thereof, 

of in anp wiſe notwithſtanding. 

er 122ovided alſo, That where the Inhabitants of any (ſuch poo2 Pariſh, o2 the 

di⸗ moe part of them, within one Pear next after the Anton oꝛ Conſolidation of | 

vn the lame Pariſh, by their waiting, ſufficient in the Law, ſhall aſſure the In⸗ ö 
cumbent of the ſaid Parish, fo2 the yearly Papment of ſa much Money, as 4 

es, with the Sum that the (aid Parish is rated and valued at in the King's Digh- | 


f 
neſs's laid Court of the Firſt Fruits and Tenths, ſhall amount to the full | 
Sum of Eight [Pounds Sterling, to be levied and paid yearly by the (ſaid Jn- 
habitants to the ſaid Incumbent and his Succeſſozs, that then all (ſuch Uni⸗ 
ons, oz Conſolidations, hereafter to be Had 02 made, of any ſuch poo? Pariſh 
as is afozeſatd, ſhall be void and of none effea ; any thing Statutev, oz Op 
dained to the contrary hereof in any wile notwithſtanding. 

122ovided always, That this ſaid ]22oviſo ſhall not extend to any Union oz 
Conſolidation of any Church oꝛ Chapel, had, 02 made befoze the making of 


this Statute ; any thing in the laid Pꝛoviſo mentioned to the contrary there- 
of notwithſtanding, Stat. 37 H. 8. c. 21. 


D2aſmuch as the letled Pꝛoviſion fo2 Miniſters in moſt Cities and Towns 
Copporate within this Realm, is not ſufficient fo2 the Maintenance of 

able Miniſters fit fo2 ſuch Places, whereby mean and ſtipendary Pꝛeachers 
are entertained to ſerve the Cures there, who wholly depending fo2 their 
Maintenance upon the good will and liking of their Auditozs, have bien, and | 
arc hereby under temptation of too much complying, and ſuiting their Oo- \ 
drines, and teaching to the Pumour, rather than the Good of their Auditozs, 
which hath been a great occaſion of Faction and Schiſm, and of the Con⸗ 
tempt of the Miniſtrv. The Lo2ds and Commons in Parliament aſſembled, 
being deeply ſenſible of the ill conſequence thereof, and ptouſly deſiring able 
Miniſters in ſuch places, and a competent letied Maintenance fo2 them, by | 
the Union of Churches; which is alſo become neceſſary, byreaſon of the great | | 
Ruin of many Churches and Pariſhes in the late ill Times, and otherwiſe, do N 
18 and therekoꝛe moſt humbly beltech vour moſt ercellentajeſty, that it may be enacnec, 
En unt. and be it enaged, bythe King's moſt exceilent Mafeſty, by, and with the Advice 


ends, T and conſent of the Lows Spiritual and Tempozal, and the Tommons in this 
all alla pzeſent Parliament afſembled,and by the Authozity of the ſame, That in every 
emaln, | | 


City, 
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City, 02 Town Cozpozate, and their Liberties within the Kingdom of Eng. 
land, and Dominton of Wales, which have a Yayo? and Aldermen, and pars 
ticular Juſtices of the Peace, by Charter, oz Commiſſion ; 02 Batliff, oz 
Bailiffs, o2 other chief Officer, o2 Officers, and other Alliſtants by like Char: 
ter; and where two, 02 moze Churches, o Chapels, 02 a Church and a 
Chapel, and the Pariſhes thereunto belonging, do lie within the (atd Co2po, 
ration, 02 Liberties thereof, convenient to be united. In ſuch Caſes the 
Biſhop of the Dioce(s where luch Parith and Pariſhes are, with the Conſent 
of the Mayo, Aldermen, and Juſtices of the Peace, Bailiff, o2 Bailiffs, oz 
other chief Officer, oꝛ Dfficers, 02 the majoꝛ part of them, and of the Patron, 
02 Patrons of ſuch Church, o2 Churches, Chapel, 02 Chapels, ſhall, o2 map, 
accozding to due Fozm of Law, unite the (ſaid Churches oz Chapel, 02 Church 
and Chapel, oz any of them; and ſhall appoint at which Church, oz Chapel, 
Churches, oz Chapels, the aid Pariſhioners and Jnhabitants of the laid Pa⸗ 
riſhes, oꝛ Places, to which the laid Churches, 02 Chapels, 92 Church, and 
Chapel do belong, ſhall uſually meet fo2 the TUozſhip of God; and which of 
the ſald Churches, o2 Chapels, 02 Church, oz Chapel, ſhall be united and 
annered unto the other, which (hall be the Church pzeſentative, unto which 
all Pꝛeſentations ſhall thereafter be only made, and unto which the Pariſhio⸗ 
ners ſhall relozt as their pꝛoper Church. And after ſuch D2der made, the 
laid Churches, o2 Chapels, oꝛ Church and Chapel, ſhall accozdingly fo? ever 
ſtand united. And the Pariſhioners, Land-holders, and Inhabitants of the 
ſaid Pariſhes, and Places belonging to ſuch Churches, o2 Chapels, o2 Church 
and Chapel ſo united and annexed, ſhall, as they, oz any of them become 
void, and from thencefo2ward, pay all ſuch Tithes, and other Duties, as be- 
long, 02 did belong to the Jncumbent of any of the laid Churches, oz Cha⸗ 
pels, oꝛ Church and Chapel (o united and annexedunto the Incumbent of the 
ſaid pꝛeſentative Church, 02 Chapel, unto which the (aid other Churches, oz 
Chapels, o2 Church, oz Chapel, ſhall be ſo united and annexed, 

And it is hereby alſo enaded, That notwithſtanding any ſuch Union to be 
made by virtue hereof, each of the Pariſhes lo united ſhall continue diſtin, 
as to all Rates, Tares, Parochial Rites, Charges, and Duties, and all 
other Puvileges, Liberties, and Reſpects whatſoever, other than what is 
herein bekoze mentioned and ſpecified, and Church⸗Tlardens ſhall be Eleq: 


ed and Appointed foz each Pariſh, as they were bekoze ſuch Unton 
made. 


And it is further enacted and pꝛovided, That where one oz moze of the ſaid 


Churches, oz Chapels, 02 Church and Chapel ſo united and annexed, ſhall 
be full at the time of making luch Union, that the ſaid Anion ſhall take effec 
fo2 every ſuch Church, oꝛ Chapel, upon the firſt Avotdance after ſuch Anion 
made. And that the ſeveral Patrons of the ſaid Churches and Chapels (0 
united, ſhall, and may p2eſent by Turns to that Church only which ſhall re⸗ 
main, and be pꝛeſentative from time to time, in (uch ozder as the ſaid Bi⸗ 
ſhop, wich the conſent of the ſaid Mapoꝛ, Aldermen, and Juſtices of Peace, 
Baltliff, oꝛ Bailiffs, oz other chief Officer, 02 Dificers, within ſuch Pariſhes, 
02 the majo2 part of them, and of the Patron, 02 Patrons of ſuch Church, 
02 Churches, Chapel, 02 Chapels, ſhall determine and decree fo2 the pꝛe⸗ 
ſervation of their relpeaiwe Rights therein, reſpec being therein had to the 
Differences of the value of the yearly Maintenance belonging to ſuch Chur- 
ches-02 Chappels, o2 any of them, ſaving unto the King's Bajeſty, his Heits 
and Succeſſozs, all the Tenths and Firſt Fruits of all ſuch Churches and 
Chapels ſo to be united accoding to the Rates and Ualuations at which the 
lald Churches and Chapels are rated and valued, in the Office of Feet Fru 
gn 
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and Tenths, in his Bajeſty's Court of Exchequer: And allo, reſerving all 
Pꝛocurations and Penſions to all Perſons to whom they are now, and have 
bern kozmerly, oz ſhall be hereatter due and papable; any thing herein con⸗ 
tatned notwithſtanding. | 

1220vided always, That no Union of Pariſhes, o2 Places to be made, by 
virtue of this Ac, ſhall commence, oz be effectual in Law, until it be Regi- 
ſited in the Regiſter-Book of the Biſhop of the Diocels, which the Regiſter 
is hereby required to do. | 

1920vided always, Chat no Anion made by virtue hereof, ſhall be good and 
cffectual, where the letled Maintenance belonging to the Parſons, Cicars, 
and Incumbents of the Church, oz Chapel, oz Churches, oz Chapels ſo 
united, ſhall exceed the Sum of One hundzed Pounds per Annum clear, and 
above all Charges and Repyzes ; unleſs the reſpective Pariſhioners, oz the 
majoꝛ part of them, under their Þands, deſire otherwiſe. 

1920vided always, and be it enacted, That every Miniſter ſetled as afo!e- 
ſaid, the Jncumbent of any Church, oz Chapel, 02 Churches and Chapels 
united accowing to this Ac, ſhall be the full and lawful Incumbent thereof, to 


all intents and purpoſes, ſo as ſuch Miniſter be a Gzaduate in one of the Unt- 
verſities of this Kiigdom, Stat. 17 Car. 2. cap. 3. | 


Tn a ate DOT SS, 


Beſore either of theſe Statutes were made, it was lawful for the Ordinary, 
by the Aſſent of the Patrons, to unite or conſolidate two Churches; and this 
by Gaudy and Fenner, without the King's Licence precedent, or Confirmation 
ſubſequent, eſpecially if the Churches were poor: But, ſay they, the Ordi- 


Y nary, with the Conſent of the Patrons, without the King's Confirmation, could 
ö. not have made an Union of Churches, which had ſufficient to maintain an In- 
l- cumbent cach of them by itſelf; but by the Conſent of the King, Patrons, 
. and Ordinary, an Union may be made of any Churches, of whatſoever value 
0! W they be; yer the Ordinary is the principal Actor in the Union, and if the 

King's Conſent be either precedent, or ſubſequent, it ſufficeth, 40 E. 3. 28. 4. 
be 0 E. 3. 26. 32 H. 6. 22. 4 H. 7. 6. 9 H. 6. 22. Br. Ab. Appropriation, &c. 2. 


Mich. 38, 39 Eliz. Auſten & Iwines Caſe, Rolls Abr. p. 778. the ſame Caſe, 
Moor 408. & 661. & 3 Cro. 500. Parſons Law, c. 28. And ſo it doth ſuffice 
to have the Patron's Conlent before the Union ; for it is not material which of 
them doth begin the Union, if the words be ſufficient, altho' that the Ordinary 
be the principal Agent; for that he ſaith, Daimus, and hath the Cure of the 
Souls, Rolls Abr. 2. p. 778. But the Civilians, Doctor Steward, and Doctor 
Crompton, agreed, that by the expreſs Text of the Canon Law, the Ordinary, 
with the Patron's Aſſent, might have made an Union of two Churches, altho' 
either of them were worth One hundred Pounds per Annum, and ſufficient to 
maintain a Miniſter by it ſelf, and that ſuch Unions might have been made, 
without the Pope's Confirmation: And by Steward, if an Union had been un- 
| lawfully made by the Pope's Confirmation, it had been for ever good; and 
ſuch Authority as the Pope had, the King now hath by rhe Starute : But 
Crompton ſaid, That an Union made upon a ſuppoſed and pretended Poverty, 
which appears to be falſe, and the Ordinary to be deceived, is void; and ſo 
if a Surmiſe be, rhat the two Churches be diſtant but one Mile, that there are 
but few Inhabirants, and that one of the Churches is in decay, the Surmiſes 
being falſe, the Union is void; and if the Inhabitants of ons Pariſh do ſue in 
the Spiritual Court, to compel thoſe of the other Pariſh ro come to their 
| Church, a Prohibition lies, Mich. 9, 10 Car. Sir Robert Mord:nt & Dobſon's 
| Cale, Rolls Abr. p. 2, 778. However, the Court at length agreed, That 
ſuch Unions as might have been lawfully made before Statute 37 H. 8. c. 21. 
may 
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may at this Day be made, and that ſuch Authority is not taken away, nor 
reſtrained, but limited what Union may be made without the King, becauſe 
the ſaid Statute is in the Affirmative, and not with a Negative, and then a 
Statute never takes away the Common Law, 33 H. 8. Dyer 50. 4 & 5 Philip 
& Mary, Dyer 135. And ſo the way of uniting Churches at Common Law, 
before the Statute remains good at this Day, Irin. 37 Eliz. Auſtin v. Twyne, 
3 Cro. 500. But Hobart declares his Opinion, That if a Man hath one Bene. 
fice with Curc, of the yearly Value of Eight Pounds, or above, he cannot, 
without Qualification, and Diſpenſation, procure another with Cure to be uni- 
ted to it after, tho they make but one Benefice, and this by reaſon of the Sta- 
tute, 21 H. 8. c.13. Colt & Glover's Caſe, Hob. 158. Burl rather think, that 
che Statute is not prohibitory of perpetual Unions, but hath reſpect to tempo- 
rary Unions only, as for the Lite of one Incumbent, which the Arch-Biſho; 
may make, and ſometimes hath made, Mich. 41 Eliz. Queen v. Page & Biſhop 
of London, 3 Cro. 719. In which Caſe, I ſuppoſe, that the Churches are not 
ſo much united together, as that the Inhabitants of the one Church ſhall be 
compelled to hear Divine Service, &c. in the other Church, as united in the 
Incumbent ; but only that the Incumbent may have the Profits of both, and 
provide for the Cure of both during his Incumbency, and the Churches do re- 
main diſtinct Cures notwithſtanding; and after the preſent Incumbent's Title 
ceaſeth ſhall be capable of diſtinct Incumbents again, as formerly. 

The Clauſe in the ſaid Statute, 17 Car. 2. c. 3. which provides, That all 
Unions, and everp of them, hereafte2 to be made in cozpozate Towns, with: 
out the conſent of the Magiſtrates, ſhall be clearly void 3 any thing befoze 
expꝛeſſed, oz any Dydinance, Law, Cuſtom, oz Statute, to the contrary 
thereof in any wiſe notwithſtanding ; ſeems to me to extend to all Unions what. 
ever that ſhall be made, wiz. as well to thoſe which ſhall be made with the 
King's Confirmation, as unto thoſe that ſhall be made according to the Di- 
rection of this Statute, becauſe the Words thereof are general, and with a Nor 


Obſtante, (Quære.) 
If the Churches, or Church and Chapel, be in two Dioceſſes, both Ordina- 


ries muſt concur to make the Union, 1x H. 7. f. 8, & 26. in Grendon's Caic, . 


Plow. 497. J. and ſo muſt both Patrons in all Unions, 11 H. 7.8. 6 H. 7. 
13. 46. Aff. plt. 4. 50 E. 3.26. 48 E 3. 28. And if either of the Patrons be 
a Biſhop, the Aſſent of his Dean and Chapter muſt be alſo had, Paſch. 10 Car. 
B. R. Leigb & Hellier's Caſe, Rolls Abr.2. p. 357. 

A Church may be united unto another, before it be void, if the words be 
proper for that purpoſe ; and he that hath the Church to which the other is 
united, may enter into the Church ſo united, when it doth become void, with- 
out any other Donation, or Induction, as was done, when a Chapel being 
full was united to Magdalen-College in Oxford, 11 H. 7. 8. yet it is laid, that 
an Union ought to be made when the Church is void, or elſe the Union is void, 
and that the Law is the ſame as to an APES, by Keble Br. Abr. Appro- 
priation, &c. 5. For an Appropriation may be made by apt words, when the 
Church is full, ziz. by words which may ſerve to appropriate it after it be- 
comes void, Grendon v. Biſhop of Lincoln, &c. Plowden 499. b. If the Patron 
of the Rectory of A. having purchaſed the Advowſon of the Rectory of B and 
at all times after hath preſented to the Church of A. Cum Capella de B. yet ſuch 
preſenting time out of Mind, ſhall not make, or have the effect of an Union, 
but che Church of B. {till remains a diſtinct Church, and ſhall go in Lapſe not. 
withſtanding ſuch preſenting, and the Frechold thereof will be in ſuſpence, and 
not in the Patron as Diſſeiſor; for the Patron's Entry in the Vacation, doth not 
gain any Freehold, Savile, f. 17. Caſe 46. 5 

pon 
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Upon an Union made, it mult be appointed who ſhall preſent next after 
the laid Union, one of the Patrons, or both, or joyntly, or ſeverally by 
turns, and upon ſuch Union and Agreement made by Inſtruments or Wri- 
tings, under the Hands and Seals of the Patrons, Ordinaries and Incumbents, 
(if the Churches be then full) each of the Patrons if he be diſturbed, may 
have his Quare Impedit. And although by the Union the incumbency of one 
Church be loſt and extinguiſhed, yet the Patronage doth remain {till in be- 
ing; and therefore if an Annuity be granted our of the Church of B, and af- 
terwards the Church of B is united to the Church of A ; if the Grantee of the 
Annuity doth releaſe to the Patron of the Church of A, the Annuity is not 
thereby extinct, bur a releaſe to the Patron of the Church of B will extinguiſh 
the Annuity, Parſon s Law. 172. Doctor and Student. 1 16. b. If the poſſeſſions 
of a Prebend be united unto a Deanry, yet the Prebend it ſelf remains in be- 
ing as to the Office, and as diſtin from ſuch Deanry, Dyer 10 Eliz. 235. 
But if a Church Parochial be duly united unto a Prebend in a Cathedral 
Church by the Biſhop, Gc. and a Clerk is collated to the Prebend, and aſter 
inſtalled in the Cathedral, although that the Pariſh Church be nor in the ſame 
Dioceſs with the Cathedral; yet the Clerk thereby hath poſſeſſion thereof, 
without any Preſentation, Inſtitution, or Induction, becauſe by the Union, 
the Pariſh Church is become the Corps of the Prebend, Paſch. 10 Car. B. R. 
Leigh and Hellier's Caſe. Rolls. Abr. p. 2. p. 357. And a Chappel it ſeems 
may be. united to the Preſident and Scholars of a College and their Succeſ- 
ſors, as was agreed by all except (Townſend) who ſaid that a thing United, 
ſhall be United to a thing of the ſame Nature; and the Chappel and College 
being dead things, might therefore be United, but nor a Chappel to the Pre- 
ſident, ec. Br. Appropriation, &c. 9. After an Union is made, if any Queſti- 
on doth ariſe concerning the Validity thereof, this may nor be tryed in the 
Temporal, but only in the Spiritual Court, unleſs ſuch Union as is reſtrained 
by the Statutes aforeſaid, Trin. 37 Eliz. Auſtin v. Twyne, 1. Cro. 500. 

By the Union of rwo Churches Parochial, the Pariſhes were not thereby 
United, but remained diſtinct as before; and the Reparation alſo continued 
to be ſeveral, Hob. 67. But by the Statute, 4 & 5 W. & M. cap. 12. The Pa- 
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Ornaments of the Church to whom the Union is made. The Words of which 
Statute are as followeth: 


Whereas by an Ac of Parliament, made in the Seventeenth Pear of King 
Charles the Second, of Blefſed Memozp, Dꝛoviſion was made fo? the CInt- 
ting Churches in Cities and Towns Coppozate: And fozaſmuch as it is high» 
ly reaſonable that Pariſhioners of Pariſhes whoſe Churches are demoliſhed, 
and either bekoze 02 afterwards United to other Churches, ſhould be Contri⸗ 
butozs towards the Repairs and other Parochial Charges of ſuch other 
Church, to which by Gertue of the ſaid Ac they are United. 

Thereſoze be it Enaced,by the King and Queens moſt Excellent Bajeſties, 
by and with the Advice andConſent of the Lozds Spiritual and Temporal, and 
4 Commons in this pzeſent Parliament Aſſembled, and by the Authozity of the 

fame; That where any Churches heretoſoze have been, oz hereafter ſhall be 
United by Uirtue of the ſaid Aa; and one of the ſafd Churches ſo United, was 
at the time of ſuch Union, oꝛ ſhall afterwards be Demoliſhed ; that in all ſuch 
Caſes, as often as the Church which was oz ſhall be made the Church Þ2e- 


Repair, 02 there ſhall be need of decent Omaments fo? the perkozmance of 
Divine Service therein; that the Pariſhioners of the Pariſh whoſe Church 
D 


wall 


riſhioners of the Church United, are made Contributory to the Repairs and 


lentative, and to which the Anion was 02 ſhall be made, chall be out of | 
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chall then be Down oz Demolicht, ſhall bear and pay towards the chargeg 
of luch Repatrs and decent Omaments, ſuch Share, and Pꝛopoztton as the 
Arch bichop 92 Bilhop that ſhail make ſuch Union, ſhall by the ſame Union 
Direct and appoint. And fo2 want of ſuch Direaion and Appointment, then 
one third part of ſuch charges of the Repairs and decent Oznaments which 
Gall be made 02 p2ovivedz and the ſame ſhall be Rated, Tared and Le. 
vyed, and in default thereof, fluch Pzoceſs and Pꝛoceedings fhafl be hay 
and made againſt him o2 them, as if it were fo the Keparatton and finding 
decent Omaments fo2 their own Pariſh-Church, if no ſuch Anion had been 


made, any Law, Cuſtom, Uſage oz Dpinion to the contrary Heretofoze 


notwithſtanding. 
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CGH: AP. ATM 
Of Appropriations ; and of Vicarages and their Endowments, 


H E ſecond extraordinary Way or Means, by which a Title to an 
Eccleſiaſtical Benefice may be had, is by procuring an Appropriation 
to be made of a Benefice to an Eccleſiaſtical Perton and his Succeſſors, of ſome 
Charch preferment of which he is poſſeſſed? An Appropriation can be only 
made to a Body Po litick or Corporate Spiritual that hath Succeſſion, and 
thereby that Eccleſiaſtical Body is perpetual incumbent of the Benefice Appro- 
priated, and for ever ſhall enjoy all Glebe, Tythes, and other Profits belong- 
ing thereto, and hath therewith the Charge of the Souls belonging unto the 
Pariſh where the Church appropriated is; upon which it is, that an Appro- 
priation regularly ought only to be made to a Spiritual Perſon, or at molt, to 
aggregate Bodies Spiritual chat conſiſts of Prieſts ; in that there is no diffe- 
rence betwixt a Church Appropriate and not Appropriate , ſaving that a 
Church Appropriated is annex d to the Corporation or Perſon to whom it is 
1 and his or their Succeſſors for ever; but a Church not Appro- 
priated, is had only for the Life of the Incumbent thereof; and therefore, 
thoſe that have Appropriations, can no more grant their Title of Appropria- 
tion to others whereby to make the Grantees become perpetual Incumbents of 
them as Appropriators, than Incumbents of Churches preſentable, can con- 
vey by their ſole Act their Incumbencies to others; but both may equally 
make Leaſes of the Profits thereof. 
To the making of an Appropriation, it is requiſite ; firſt, that the Right, 
Title and abſolute Inheritance of the Advowlon of the Church Appro- 
riate, be in ſuch Spiritual Bodies Politick or Corporate to whom the Ap- 
propriation is made, and who thereby 1s to be perpetual Incumbent of the 
Church, for otherwiſe ſuch Spiritual Body is not capable of the Appropriation. 
If one (as a Church Man) being a Spiritual Corporation, is ſeized of an 
Advowlon, to him and his Heirs, doth purchaſe Licenſe of Appropriation, 
and gets the Church appropriated to him and his Succeſſors; the Appropria- 
tion is void, and the Advowſon will deſcend to his Heirs : For in this Caſe, 
if he would have the Church to be appropriated to him and his Succeſſors, 
he mull firſt alien it to another, and then after Licenſe of Mortmain, repur- 
chaſs it to him and his Succeſſors, Hughs Abr. Title Appropriation. 38 H. 6. 
21. 4. Br. Abr. Appropriation, &c. 3.14 H. 4. 14. And if the King . grant to 
1 Spiritual Corporation, to hold a Church to their proper ule for ever, ol 
which Church the King himſelf is ſeized of the * at the time of the 
8 Grant 


121 


* — 


Chap. 1 . T be Complete Incumbent.” 


Grant made; this ſhall not enure to a grant of the Church or Advowion, and 
then to an Appropriation, but the King is deceived, and the Grant is void, 
Roll. Abr. 2. p. 196. 

It is alſo requiſite, that the conſent of the Ordinary be had thereto, whom 
in Law is looked upon as the principal Actor, becauſe the Act of Appropria- 
tion is a thing Spiritual, and the Ordinary hath the Spiritual Juriſdiction; 
and it is alſo {aid to concern the Souls of the Pariſhioners, of which the Bi- 
ſhop within his Dioceſs hath charge; alſo the Biſhop hath an Intereſt in re- 
ſpect of Laps, Rolls Abr. 1.p 238. 6 Ed. 3. Quare Impedit 197. And that 
which the Biſhop as immediate Ordinary may do, the Pope as ſupream Or- 
dinary uſed to do without the Biſhop, and ſuch Authority and Juriſdiction 
as the Pope had uſed within this Realm, our Kings have, as was acknow- 
ledged by Parliament, Anno 25 H.8. and other Statutes; ſo that the King 
may uſe and exerciſe all that Power that the Pope was want to uſe within this 
Realm, and by conſequence, and may make Appropriations without the Bithop ; 
yea, and the King alone as ſupream Patron, might have made Appropriation 
without the Pope, 17 Ed. 3. Fitz. Quare Impedit. 19. 11 H. 4. And yet it 
is {aid that an Appropriation made by King William the Conqueror alone, is 
not good, 7 Ed. 3. Quare Impedit, 19. However, neither Biſhop nor King 
can make Appropriations without the conſent of the Patron, who ought to a- 
gree to the Appropriation to make it good. 11 H. 7. 8. 6 H. 7. 13. 46 off. p. 
4.50 Ed. 3.26. 40 Ed. 3. 28. 29 Ed. 3. ro. and his acceptance of the Ordi- 
naries Order, and his Execution of what he hath Ordained, is a Declaration 
of his Conſent, and all ſhall be intended to be done at his requeſt : If there 
be a Leſſee for Years of an Advowſon, the aſſent of him in Reverſion to ap- 


propriate the Church, will not bind the Leſſee for Years during his Term, 
29 Ed. 3. 10. 


But beſides the Ordinary, and Patron, the King, (not only as ſupream 
Ordinary but as King) muſt conſent to every Appropriation of a Church. 
Mich. 16 Fac. B. R. Popham. 145. Mich. 1649. Styles, p. 156. Stat. 15 R. 2 
Chap. 6. Stat. 4 H. 4. Chap. 12. Becauſe his Intereſt is concerned therein, all 
Advowſons being held of the King, either mediately or immediately, as 
all Land within this Realm is, and all poſſibility of having either Preſentati- 
on or Eſcheat, as Lord immediate, or mediate, or Laps as ſupream Patron is 
taken away by Appropriation, in regard that the Church can never after be 
void of an Incumbent, Hil. 44 Eliz. Robinſon, v. Bedle, 1 Cro. 873. And this 
Conſent of the King muſt be declared by his Licenſe, and the King cannor 
make ſuch Licenſe without matter of Record, Mich. 1649. Styles p. 156. 
And note, that the King's Licenſe of Appropriation is to be made to the Body 
Sp ritual, to which the Church is to be Appropriated, and not to the Biſhop, 
ec. and is to be made generally, Priddle and Napper's Caſe, 11. Co. 11. B. 
For though the Rector be alive ar the time of the Licenſe, yer he may dye or 
reſign before the Appropriation is made, in the Biſhop of Cazterbury's Caſe, 
Trin. 38 Eliz. B. R. 2. Coke 47. And it is ſaid, that an Appropriation may 
be made by the King alone, where he is Patron, but by no other Patron, 
Trin. 16 Jac. B. R. Popham. 145. = 

If any Appropriation be made without the King's Licenſe, it hath been 
held the Appropriation is good, not Mortmain,z1 E. 3. 5. Plowd. 499. 47 E. 3. 


it. And by Jones, Paſch. 2 Car. B. R. Copes v. Bedford, Palmer. p. 406. But the 


King may ſeize the Advowſon, and ſhall have the Preſentments to the avoid- 

ances thereof in the name of a Diſtreſs until Fine be paid to the King for making 

the Appropropriation without his Licenſe, by the Opinion of(Shard.)See Plow- 

den, Plowd. 499. but Quære, and by ( m—_ if the Advowſon of the Church 
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appropriated, be held of the King as of his Crown, or as an Eſcheat, the 
Charter that doth not mention of what tenure it is, ſhall be void, and the King 
ſhall not be barred of his Preſentment thereby, 19 E. 3. Fs. tit. Grant. 5 8. 
But if an Abbey had been ſeized of an Advowſon in Fee, held of a common 
Perſon, an Appropriation might have been made thereof to them by the 
King and the Ordinary, without the aſſent of the Lord of whom it was held, 
21 E. 3.5. Br. Abr. Appropriation, 28. 6. TY 
The moſt proper time for the making of an Appropriation, is when the 
Church is void, becauſe then it may be executed preſently ; yet the Parties 
aforeſaid concurring thereto, an Appropriation may be made as well when 
the Church is full, as when it is void; that is, that if it be made by ſuch apt 
Words as ſhall ſerve to Appropriate it after it is void, Co. 11. Priddle and 
Napper's Caſe, 11.Plowd. 499.b.50 E.3.26,B.& 27. As to ſay that che Patron who 
is a Spiritual Perſon, after that the Church ſhall become void, ſhall be Parſon, 
and may retain the Glebe, and the profits of the Church ro his proper uſe, ev. 
and ſuch Patrons ſhall be taken to be Incumbents, without any other Admilſj. 
on or Inſtitution, and may enter upon the Profits of the Church withour In- 
duction, but if ſuch Appropriation be not made by words in futuro, it is void, 
So if a Spiritual Corporation be ſeized of an Advowſon in Fee, and the 
Church being full of an Incumbent, the King dorh give Licenſe to appropri- 
ate it, without any mention of the Incumbent, and after the Ordinary doth 
appropriate it accordingly ; ſo that after the death of the Incumbent, ſuch Spi- 
ritual Corporation and his Succeſſors may hold it to their proper uſes. In 
this Caſe, although the Licenſe of the King be general without mention of 
the Incumbent, yet the Appropriation being afterwards well made, viz. by 
proper Words, this is a good Licenſe, and a good Appropriation, Co 11. 
Priddle and Napper 11. Mich. 16. Car. B. R. Foe and Haſel/riggs Rolls Alr. 
1 p. 239. Or if the King doth give Licenſe to a Spiritual Corporation to pur- 
chaſe the Advowſon of a Church in Fee, and to appropriate it to him and his 
Succeſſors; and then he having purchaſed the Advowſon, doth preſent his 
Clerk to the Church, who is inſtituted and inducted, if afterwards the Biſhop 
doth appropriate the Church to him and his Succeſſors, this is a good Appro- 
priation, notwithſtanding the preſentation made by the Purchaſer, upon which 
an Incumbency was had betwixt the Licenſe and the Appropriation, Mit. 
16. Car. B. R. Foe and Haſellrigg's Caſe, Rolls Abr. 1. p. 239. For moſt of 
the aforeſaid points of Law concerning Appropriations , See Grendon's Calc, 
Mich. 18 and 19 Etiiz. Plowden. 499, &c. By which Cale in Plomden it ap. 
pears, That if the King being ſeized of an Advowſon in right of his Crown, 
doth by his Letters Patents, grant to a Dean and Chapter the ſame Adyoy- 
fon when the Church is full; he may alſo in the ſame Letters Patents, by his 


ſupream Eccleſiaſtical Authority, for himſelf, his Heirs and Succeſſors, Grant, 


and give Licenſe unto the ſame Dean and Chapter, and their Succeſſors, to 
hold the Rectory of the ſaid Church immediately after it becomes void, to 
them and their Succeſſors for ever, without the moleſtation of the King or his 


Succeſſors; and without any Preſentation, Inſtitution, or Induction of 2ry W 
Incumbent to the ſaid Rectory at any time after: And further, by the ſame 
Letters Parents, by his ſupream Authority aforeſaid, for himſelf, his Hrs W 
and Succeſſors, he may appropriate the ſame Church to ſuch Dean and Chap- | 


ter, by the Words in Retoriam & Eccleſiam de B. predia”, pro ut wacare ix 
tunc contigerit, ac omnia &. ſingula Maneria, Meſſuagia , Glebas, Decinas, &c. 


eiſdem Decano & Capitulo &. ſucceſſoribus ſuis, ac did Eccleſie ſue Cathedri!i 
Appropriamus, Conſolidamus, Onimus G- Incorporamius, Habendum, Gaudendun, | 
& convertendam eaſdem Redtorium, G. Eccleſiam de B. predif, as omni: . 

e ſirguia 
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ſengula premiſſa ii ſcdem Rectoriæ, &. Eccleſie ſpectant & pertinent iiſdem Decano 
& Capitulo, & Succeſſoribus ſuis ut predi@ eſt in proprios uſus ſuos, abſque ali- 
qua Preſentatione, Nominatione, InduGione, ſive admiſſione alicujus Incumben- 
th, aut aliquorum Incumbentinnt ad eandem Eccleſiam extunc impoſterum fien- 
dum, &c. But Dyer objected in this Caſe, That theſe Words are inſuf- 
ficient to make an Appropriation , for that they do not make the Dean 
and Chapter Parſon of the Church, bur that it ſhould have been ſaid, That 
after the Church ſhall be void of rhe preſent Incumbent, the Dean and Chap- 
ter ſhall be Parſon thereof, inaſmuch as in Suits brought by and againſt them, 
they ought to be named Parſons. But it was anſwered, that the Words afore- 
ſaid do imply as much; and Hobart faith that it was reſolved in this Caſe, 
that che perfect Word to make an Appropriation, is to make him Parſon, yet 
if the ſame be expreſſed by a Periphraſis like thereunto, this will ſerve, Colt 
and Glover's Caſe, Hobart 148, 307. It was alſo objected by Dyer, that there 
was not in the Grant of the Advowſon to the Dean and Chapter, the Clauſe 
of Non obſtante the Statutes of Mortmain, and the King's Grant cannot be 
taken to two Intents, as agreed in the Aſſize, inter Baget and Swirington, 9 
Ed. 4. fo. 6.11. To which it was anſwered, that the Clauſe of Non obiFarte 
was in the Patent, though not pleaded, and that the Patent had been howe- 
ver good, becauſe the King being the Head of the Law, is not to be ſuppo- 
ſed ignorant of the Law; and the Patent is Ex certa ſcientia, which amounts 
to ſuch Clauſe, and the King's Grant may enure to two intents, unleſs one be 
a forreign matter, and therefore the giving Lands to a Villain by the King, 
ſhall not manumit him; and Judgment was given that the Patent was good: 
However, it is ſafeſt, chat it be expreſly ſaid, that he to whom the Church 
is appropriated, ſhall be Parſon, and that in all Grants of Advowſons from 
the Crown to any Spiritual Parſon and his Succeſſors, the Clauſe of Non ob- 


ſtante that Statute be inſerted, or that a Precedent Licenſe be had, and that 


theſe matters be pleaded when any Action is brought concerning the ſame, 
If the King had given Licenſe to a Guardian and Chaplains of a Chantery, 
to purchaſe an Advowſon to them and their Succeſſors, and to have it ap- 
propriated to them and their Succeſſors; and afterwards the Biſhop doth ap- 
propriate it to the Guardian of the Chantery and his Succeſſors. If the Chan- 
tery had been known as well by the name of the Guardian, and Succeſſors as 
by the name of the Guardian, Chaplains and Succeſſors, and ſo all one Cor- 
poration, this is a good Appropriation, Mich. 16 Car. B. R. Foe and Haſell- 
rigg's Caſe, Rolls Abr. 1. p. 240. But ure; how a Corporation aggre- 
gate, and a Corporation Sole may be one Corporation Politick. 


That an Appropriation be duly made, it is neceſſary that a Vicar be well 


and ſufficiently endowed ; for it hath been Enacted as followeth. Item, Be- 
cauſe divers damages and hindzances oftentimes have happened, and daily 
do happen to the Pariſhfoners of divers places by the appꝛopziation of Be⸗ 
nefices of the ſame places. It is agreed and aſſented, That in every Lt- 
cence from hencefo2th to be made in the Chancery, of the appꝛopziation of 
any Pariſh Church, it ſhall be erpzeſly contained and compziſed, that the 
Dioceſan of the place, upon the appꝛopziation of ſuch Churches ſhall oꝛdain, 
acco2ding to the value of ſuch Churches, a convenient ſum of Mony to be 
paid and diſtributed yearly of the fruits and p2ofits of the ſame Churches by 
thoſe that will have the ſaid Churches in pꝛoper uſe, and by their Succeſloꝛs, 
to the poo? Parichioners of the ſaid Churches, in aid of their living and luſte⸗ 
nance fo2 ever; and alſo that the Uicar be well and ſuklicientlp endowed, 
Stat. 15. R. 2. Ch. 6. 


And 


j 
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And it was further Owained , that the Statute of appꝛopziation of 
Churches, and of the endowment of Uicars in the lame, made the Fifteenth 
Pear of King Richard the ſecond, be firmly Holden and kept, and put in due 
Execution: and if any Church be appꝛopziated by licenſe of the (aid King 
Richard, 92 of our Low the King that now is, ſithence the (aid fifteenth year, 
againſt the fozm of the ſaid Statute, the ſame ſhall be duly refo2zmed accoyn. 
ing to the effec of the ſame Statute betwirt this and the Feaſt of Eaſter 
nert coming. And if ſuch Refozmation be not made within the time afoze. 
ſaid, that the appꝛopziation and licenſe thereof made be void, and utterly re: 
pealed and adnulled fo2 ever, except the Church of Hadenham, tn the Dig: 
ceſs of Ely; which fo2 to eſchew divers damages, diſcoꝛds, and debates, that 
have been before this time betwirt the Biſhop of Ely, and the Archdeacon of 
Ely, upon the exerciſe of their Juriſdiction (as it was openly declared by the 
ſame Biſhop, in preſence of the King, and Lows in Palirament) wag 
of late appꝛopzted by the licence of the King our Lozd, to the Archdeacon 
and his Succeſſiozs to do Divine Service, keep Hoſpitality, and to ſuppozt 
other charges as pertaineth. Mozeover, it is ozdained and ſfabltſhed, That 
all the Uicarages, united,annered oz appꝛopꝛied, and the licenſes thereof had, 
after the firſt year of the laid King Richard, how well loever that they which 
have united, annered oz appꝛopzied ſuch Wicarages, be in poſſeſſion of the 
ſame Gicarages, 02 by vertue of ſuch licenſes may in any wile be in pol⸗ 
ſeſſion of the ſame in any time to come, they ſhall be alſo utterly void, revo⸗ 
ked, repealed, adnulled and dilappꝛopzied fo2 ever. And that from hence- 
fo2th in every Church ſo app2opziev o2 to be appꝛopꝛied, a (ſecular perſon be 
Ndained Aicar perpetual, canonically inſtitute and induc in the ſame, and 
convenably endowed by the diſcretion of the Oꝛdinarp to do Divine Service, 


and to inkozm the people, and to keep hoſpitality there, (except the Church 


of Hadenham afozeſatd.) And that no religious be in any wiſe made Uicar 
in any Church ſo appꝛopꝛied, 02 to be appꝛopued by any means in time to 
come. Stat. 4 H 4. Ch. 12. 


It is faid, that when the King doth make a Licence, for the Appropriation 
of a Church, it ought to be with a Condition to endow a Vicar, and that the 
endowment of the Vicar may be by diſtinct Inſtrument from the Appropriati- 
on, ſo that it be made at the ſame time with the Appropriation, Mich. 1649. 
Styles p. 156. But though the King may not make ſuch a Licence without 
the aforeſaid Condition, yet the Parton appropriate (becauſe he mult be Par- 
{on and Patron both) with the Ordinary, may create a Vicarage, and endow 
it without the aſſent of the King, although that the Vicar ſhall be a Corpo- 
ration, becauſe he is a Corporation by the Common Law, Roll. Abr. 2. p. 
334. 8. R. 2. Annuity 53. Contra, 17 Ed. 3. 51. But the Ordinary cannot 
create a Vicarage without the aſſent of the Patron, 16 Ed. 3. Quare 
Impedit. 145. 5 Ed. 2. Quare Impedit. 195. and Paſch. 16 E. 3. Monſtrans, 
de Faits 166. per Par. So if a Dean and Chapter, or other like Corporation, 
as Nuns, &*c. be Parſons appropriate, they may with the Ordinary create 2 
Vicarage, although that they themſelves have not the Cure of Souls, Gren- 
Aen's Cale, Plowden 497. And if the Appropriation be duly made when the 
Church is full, I ſuppoſe that a Vicarage may be then created, at leaſt if the 
Incumbent conſent, 8 R. 2. Annuity 53. But not ſo, as to bind or leſſen the 
profits of the preſent Incumbent ; however tis clear, that in the time of the 
Vacation, the Patron of the Parſonage and the Ordinary alone may create 2 
Vicarage, 8 R. 2. Annuity 53. And an Endowment was pleaded to be by 
Parſon and Ordinary, 40 E. 3. 28. | 

When 


n 
1 
* 
5 
ow 
* 
o 
o 
7 2 
« 2 
4 
4 
LY 
p f 
* 
7 
Fu 


\ 


Chap. 17. The Complete Incumbent. 955 135 


ä r 


ſonage) of common right is Patron of the Vicarage, for that the Vicarage is 

derived out of the Parſonage, Rolls Abr. 2. p. 336. Dubitatur. 17 E. 3. 51. 
6. comra, 5 E. 2. Quare Impedit. 165. But Quære, how one Perſon can be 
Parſon, wiz. Appropriate, and another ſaid ro be Patron of the Parſonage 
appropriated, ſeeing as is ſhewed ; the Inheritance of the Advowſon of a 
Church appropriated , mult be in the Spiritual Corporation to whom the 
Appropriation is made; in which caſe it is clear, that the Parſon appropriate 
creating a Vicarage, 15 Parſon thereof, 17 E. 3. 51. And 'tis ſaid, that a 
Parſon appropriate is Patron of the Vicarage, 11 H. 6. 18. b. 17 E.3.51. 
b. As where an Abbot or Prior is Parſon appropriate, 19 E. 2. Cuare Impe- 
dit 178. And yet the King (before the Diſſolution) might have been Pa- 
tron of a Vicarage, 11 H. 6. 18. J. and fo may any other Lay-man be Patron 
of a Vicarage, 11 H. 6. 19. contra. 39 E. 3. 33. Yea, both Patron of the 
Parſonage, and alſo of the Vicarage, 11 H. 6. 19. | 

Though a Vicarage endowed, may not according to the Statute of 4 H. 4. 
ch. 12. be appropriated, yet it may be united to another Church, or to a Dean 
and Chapter, or College, but then it ought to be done with the Kings con- 
ſent, Vide Temps R. 2. Grants. 104. 6 H. 7. 13. 5 E. 3.26. Irin. 37. Eliz. 
Auſtin's Cale, 1 Cro. 500. See Robinſon's Caſe, v. Bedle, Hil. 44 Elix. 1. 
Croke, 873. And yet it is ſaid by ¶ Mountague) that a Vicarage endowed might 
be appropriated, bur not to the Parſon, to which Haxghton and Doderidg a- 
greed, Trin. 16. Fac. B. R. Popham. 145. 

Albeit theſe things be requiſite to the perfecting of an Appropriation, yet 
| if a Church hath been anciently appropriated, although the fame were not ap- 
propriated in due form of Law, or that the Patron was but Tenant in tail of 

the Patronage , G. yet the Appropriation ſhall be taken to be good; for 
although, for ought any thing that can now be ſhewn to the contrary, the ap- 
propriation is defective, yet it thall be intended in reſpect of the Ancient, and 
continual poſſeſſion that the firſt Appropriator was Patron, and that all things 
requiſite to make the Appropriation good, were obſerved for Records, Let- 
ters Patents, and other Writings, either conſume, or are loſt, or imbezelled ; 
and God forbid, ſaith Coke, that ancient Grants and Acts ſhould be drawn 
in Queſtion, although that all things cannot be ſhewed which at firſt were 
neceſſary to the perfecting of them, Hil. 4 Jac. Bedle, Berd and Wingfield's 
| Caſe, 12 Coke, 5. Arch-biſhop of Canterbury's Cale, 2 Coke 47. Paſch. 2 Car. 
Cole v. Bedford, Palmer. 426. And therefore, although in a Quare Impedit, 
| the Plaintiff made Title by a gift in tail of the Advowſon of the Church ap- 
| propriated, made to his Anceſtor in the 18 R. 2. And a Verdict for another 
p. | Anceſtor of his was had, 12 H. 8. And his Grandfather had alſo preſented to 
or che fame Church, and his Clerk being Inſtituted and Inducted, had poſſeſſi- 
on certain Years, with ſeveral other matters to prove the Plaintiffs Title, 
yet the Appropriation was upon the reaſon of ancient poſſeſſion adjudged 
| good, Paſch. 4 Jac. Lord St. John, and Dean and Chapter of Gloceſter, 12 
| Coke, 3. Or if the Original Inſtrument of appropriation be ſhewed with a Con- 
| dition in it, chat a Vicarage ſhould be competently endowed, and no Inſtru- 

ment or Proof can be made of ſuch Endowments, without which Endowment 
at firſt, the appropriation had been void, yet if the Rectory for long time, 
be ſuppoſed, reputed, and taken to be appropriated, and the Vicar all that 
time preſented, inſtituted and inducted, as a Vicar rightfully endowed, it 
hall be preſumed in reſpect of the continuance, that rhe Vicaridge was law- 
fully endowed, Trin. 37 Eliz. Grimes and others v. Smith. 12 Coke, 4. Mich. 
0 fac. B. R. Hunſton v. Corbett. 2 Croke 252. | | 
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After a Church is appropriated, and a Vicar out of the ſame endowed, 
the Parſonage and Vicarage arc two diſtin Eccleſiaſtical Benefices, and the 
Parſon and Vicar have both of them Curam animarum ; the Parſon, habity. 
ally, the Vicar actually, by Noy in Britton and Wade's Caſe, 2 Cro. 518. And 
ſo it was agreed by the Judges in the Cale of Clark and Heath, Mich. 21 Car. 
2. Banco K. 1 Sid. 426. 2 Keb. 484. 556.1. Mod. Rep. 11. And it was al. 
ſo ſaid in this Caſe, that there are ſeveral Churches in England, where there 
are Vicars endowed with Cure, and yet the Parſon had a concurrent 
Cure, and both of them took the Oath of Canonical Obedience : And a Parſon 
appropriate doth differ from another Parſon only in this, that he ſhall be 
Parſon perpetual, and the other but for Life, Rolls Abr. 2. p. 341. See 31 
H. 6. 14. 17 E. 3. 76. 5 Ed. 2. Quare Impedit 165. And therefore, it is 
provided that a Benefice appropriate ſhall not be taken to be a Benefice with 
Cure, in any Article of the Statute about Pluralities, Stat. 21 H. 8. Chap.1z, 
Elſe it had been fo, as it yet is by the Canon Law in caſes out of the Statute, 
Colt and Glover's Caſe, Hobert 157, 158. | 

After a Parſonage is appropriated, and a Vicarage endowed, if any Queſti- 
on doth ariſe between the Parſon and the Vicar concerning the endowment, it 
ſhall be tryed in the Eccleſiaſtical Court, for that the Perſons, and the Cauſes 
alſo are Spiritual, and therefore where the Vicar ſued the Parſon for Tythes, 
and ſuggeſted the manner of Tything to have a Prohibition, the Prohibition 


being granted; yet after upon a ſolemn Argument, a Conſultation was ob- 


tain'd, in as much as the manner of Tything did not come in Queſtion, but 


the endowment of the Vicarage, as was cited by Coke to be adjudged, Irin. 


Ii Jac, Buſh's Cale, 2 Brownlow and Gonuldsborongh 36. See Moor 907. 2 
Bulſtr. 157. 3 Bulſtr. 220. But where the Vicar ſued in the Spiritual Court 
for Tythes, and the Defendant ſuggeſted a Modus payable to the Parſon, 2 
Prohibition was granted, notwithſtanding it was objected, that it was a matter 
proper for the Spiritual Court, being the Conteſt is between the Vicar and 
Parſon, who are both Spiritual Perſons, to which of them the Tythes be- 
long; but it was Anſwered, that the Conteſts between the Parſon and Vicar, 
ſhall not draw the Pariſhioner who hath a Modus, ad aliud Examen. Paſch. 19. 
Car. 2. 1 Siderfin 332. 2 Keble 215. 

After a Church is appropriated, and a Vicarage endowed, yet the Vicarage 
my be reſtored again to the Rectory; for if the Ordinary doth unite, annex, 
and conſolidate the Vicarage to the Rectory or Parſonage out of which it was 
endowed, to be holden by the Corporation Spiritual, and his or their Succel- 
ſors, that were Parſon of the appropriated Church, together with that where- 
with it was endowed to his or their proper uſe, ſo that the Appropriator 
ſhould have and take care of the Souls which the Vicar had, and the Patron 
who is the Appropriator doth concur thereto ; this is ſaid to be a diſſolution 


and reſtitution of the Vicarage to the Parſonage, and good, and is not ſuch an We 


Appropriation of the Vicarage as is made void by Statute of 4 HF. 4. Chap. 12. 
As was admitted by the Juſtices, upon reference out of the Court of Wards, 
Mich. 7 Jac. B. R. Stafford's Caſe, Rolls Abr. 2. p. 337. Bur then this reſti- 
rution muſt be made upon the Reaſon that the Appropriator is become Poor 
and doth want ſuch reſtitution, 40 E. 3. 28. And ſuch diſſolution and re. 


ſtitution of the Vicarage may be as well made when ſuch Vicarage is full, 1 


it be {aid that it ſhall be after the death of the Incumbent, when it is void, and 
ſuch Vicarages as were held from the time that the reſtitution were to take el 
fect by the reſpective Appropriators with the Parſonage, as one entire 
Church without any Vicar, until ſuch time as they came to the Crown by the 
diſſolution of Monaſteries, cannot now be preſentable, but tlie King or hi5 
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Patentees ſhall enjoy them, as free as the Appropriators had, or held the ſame : 
and altho that ſuch-like Reſtitutions, or Unions, had been any way defective 
at the time of the making the ſame, being good in Reputation, the Statute of 
Diſſolution of Monaſteries hath fully ſetled them in the Crown, Mich. 1609. 
Stafford's Caſe, Lee 14-4 E. 3. 27. in Britton & Wade's Caſe, 2 Cro. 517. Hil. 
44 Eliz. Robinſon v. Bedle, 1 Cro. 873. Mich. 18 Jac. Britton & Ward's Caſe, 
Palmer 113, & 219. However, there mult be a real Reſtitution, altho it be 
a defectivè one, to make the Vicarage not preſentable : For if a Vicarage be 
endowed, and it can be only ſhewed, that for many Years, viz. 160 Years, 
there hath not been any Vicar preſented ; yer by this not preſenting a Vicar for 
ſo long time (which is through the default of the Parſon himſelf) it ought not 
to be adjudged to be a Diſſolution of the Vicaridge, but ſomething muſt be 
ſhewed of the re-uniting thereof to the Parſonage, Hil. 44 Eliz. Robinſon v. 
Bedle, 1 Cro. 873. So if upon Petition of a Prior, &. being the Appropriator, 
ſhewing that the Priory was become poor, &c. the Pope hath granted by Bull, 
that the Prior ſhould appoint one of his Monks to ſerve the Cure, who thould 
be removable ad nutum prioris, &c. this makes no Diſſolution of the Vica- 
rage, eſpecially being done ſince the Statute of 4.H. 4. for the Pope could not 
do any Act againſt a Statute in the affirmative, or diſpence therewith ; and if 
the Ordinary may diſſolve a Vicaridge, it follows not that the Pope may : For 
it appears by divers Statutes, that the Pope had not any Right to meddle with 
Advowlons, Benefices, &c. and therefore may not diſſolve Vicarages. How- 
ever, as the Caſe is put, the words are not ſufficient to make a Diſſolution, 
nor do not amount to ſuch; nor do they ſo much as give the the Prior power to 
take the Profits, Mich. 16 Fac. Britton v. Wade, 2 Cro. 516. But there was a 
difference taken (by Mowbray) when a Lay-man gives Land to one that is a 
Vicar, and when the Vicar is endowed by the Ordinary of the Parſon's Land, 
Cc. For in the firſt Caſe the Ordinaty hath no power to diſſolve the Vicarage 
as to the Land, tho' he hath in the other, 4 E. 3.27. Vide 20 E. 3. Annuity 32. 
16 E. 3. Annuity 24. & 40 E.3.28.b. Bur altho' it is to be admitted, that 
the Ordinary had anciently power to make Reſtitution of Vicaridges to the Par- 
ſonages out of which they were endowed upon juſt cauſe, without limitation; 


yet ſince the Statute of 31 H. 8. which made Parſonages Lay-Fees,the Ordinary 


may not diſſolve aVicaridge,when the Parſonage is in Lay-hands, for that would 
be to deſtroy the Cure utrerly ; in Britton & Wade's Caſe, 2 Cro. 518. and 

Parry and Bazks's Cale, won K. in the {aid Caſe. 
As the Endowment of a Vicaridge may be diſſolved, ſo may a Church appro- 
ptiate become diſappropriate, and preſentable, as before the Appropriation 
was made, and thar either by Preſentment, or Recovery, or Diſſolution ; and 
firſt by Preſentment : For if a Parſon appropriate, that is Patron of the Vica- 
rage of the ſame Church, by agreement betwixt him and the Ordinary, doth 
preſent the Vicar to the Parſonage, this doth unite the Vicarage and the Par- 
ſonage together, ſo that the Preſentee ſhall have all the Tythes, and other Pro- 
fits of the Church, 44 E. 3. 3 FI B. Admitted 44 Af. 37. And it is alſo ſaid 
generally, that if the Parſon of the Church appropriate, being Patron of the 
Vicaridge, doth preſent thereto by the Name of a Parſonage, and his Preſentee 
be Inſtituted, and Inducted, this is a Diſappropriation of the Church, altho 
there was no precedent Agreement betwixt the Patron and the Ordinary to that 
purpoſe, and it ſhall be preſentable after, 44 E. 3. 33. B. & Paſch. 22 Elix. 
Savile p. 20. Caſe 51. And the like is ſaid by Manwood Chief Baron, Trin. 
26 Eliz. in the Queen, and Lord Lumley's Caſe, 2 Leonard 80. who alſo ſaid, 
that a Church was diſappropriated by the Lord Dyer by Preſentment, which of 
late he madeunto it. And by WindhamJuſtice, all Appropriations are preter- 
« & natural, 
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natural, and the Church during that time is as it were in Bondage, and 
therefore by Preſentation is made preſentative; in the Caſe of Wilkinſon y. 
Nic hard ſon, 1 Keble 906. By which it appears, that a Lay-man having an Ap. 
propriation which is commonly called an Impropriation, may diſappropriate it 
by Preſentation, if he be Patron of the Vicaridge of the ſame Church, as well 
as an Eccleſiaſtical Parſon may, Inſtitution and Induction being had upon 
his Preſentment; yea, and tis ſaid, chat ſuch Patron by his Act of Preſenting 
only to the Vicaridge, by the name of a Parſonage, doth diſappropriate the 
Church, and unite the Parſonage, and the Vicaridge into one, 11 H. 6. 18. J. 
3. 38 HJ. 6. 20 F. N. B. 35. Therefore Hobart ſaich, that he is of Opinion, 
That if the Parſon appropriate, doth as aforeſaid preſent to his Vicarage, and 
his Clerk be refuſed tor juſt Cauſe, of which Notice is given by the Ordinary, 
Lapſe ſhall incur : For that the Appropriation gives him a Choice to hold, or 
not to hold, Colt & Glover Caſe, Hobart 152. But Quere, Whether a Diſap. 
ropriation be perfected by Preſentment before Inſtitution, and Induction, be 
bad thereupon; however, if a Woman be endowed of an Advovſon that is 
appropriate, and doth preſent her Clerk, who is inſtituted and inducted, it is 
ſaid, that this ſhall make a Diſappropriation, and ſhall never be appropriate 
again after the Death of the Incumbent, for that the Incumbent that comes in b 
Preſentation, hath all the Eſtate in him, 2 E. 3.8.and cited, Mich. 28 El;z. in the 
Earl of Bedford's Caſe, 7 Co. 8.1 Inſt. 46. U But if the Wife in ſuch Caſe had died, 
before any was admitted, and inſtituted at her Preſentment, the Church had re- 
mained appropriate; and ſo the Quære, 6E. 6. Dyer 71.1s well reſolved, ſaich Coke, 
Mich. 28, 29 Eliz. Earl of Bedford's Caſe,7 Co. 8. where the Caſe 2 E. 3. 3. oft 
miſtaken is well explained. Bur if Leſſee for Years of an Appropriation doth 
preſent thereto a Clerk; and who is inſtituted and inducted, this doth diſap- 
propriate the Church during his Years, and not after, for this Diſappropria- 
tion doth not bind him in Reverſion, 44 Af. 37. 44 E. 3 33. 37. 20 FE. 4. 6.6. 
1 Ro. Abr. 240, 241. Vet this ſeems to be contrary to the Reaſon of the Caſe of 
Tenant in Dower next before; for in this Caſe the Preſentee of the Leſſee for 
Years, hath all the Eſtate in him as much as the Preſentee of the Wife-Tenant 
in Dower, and for that Reaſon ought as abſolutely to make a Diſappropriati- 
on: And Paſch. 33 E.iz. Lancaſter v. Lucas, 1 Leon. 235. by Popham, the 
Preſentation of rhe Wife in the firſt Caſe did only diſappropriate the Church 
during her Life, but afterwards it ſhall ſtand ; and he refers to the ſame Caſe 
of 2 E. 3. 8. Therefore Quære. 5 
If Leſſee for Years of an Appropriation, who for the Term is alſo Patron, 


_ doth by Preſentation, & . unite the Parſonage, and Vicaridge, which continu- 


eth ſeven Years, a Spoliation doth not lie in the Eccleſiaſtical Court for the Ap- 
propriator, or Leſſor, and if a Spoliation be brought, an I dicavit may be had 
to {top them in the Spiritual Court; for Spoliation doth not lie, but where a 
ſecond Incumbent is preſented, &c. upon a former, by one and the ſame Pa- 
trons in which Caſe, the Right of the Patronage is nor in queſtion : But if the 
ſecond Preſentment be made by another, the Matter is to be tried by Aſſiſe, 
or Treſpaſs at Common Law, 44 E. 3. 33. Bur if one doth preſent to a 
Church appropriated by Uſurpation, having no Title, this doth not make the 
Church to be diſappropriated, for that all is void, Grendon's Caſe, Plowden 
500.b. And yet it is ſaid, that if a Stranger doth preſent, and his Clerk be 
be inſtituted, and inducted, and continueth Incumbent for ſeven Years, this 
continuance for ſo long time hath diſappropriated rhe Church, until it be reco- 
ver'd again by a Writ of Right, 44 E. 3. 34. 44 A/ 37. But Rollt in his Abride- 
ment 1. p. 240. ſaith, that this is not Law]; for that there cannot be an Ulur- 
pation upon an Appropriation, 5 Co. 101. and ſo is Plomden in the Caſe N 

cited: 


Chap. 17: 5 1 be Complete Incuonbent, 


"NP 
cited: And if the Patron of a Vicaridge (another being Patron of the Parſo- 
nage) doth preſent thereto, by the Name of a Parſonage, and his Clerk be in- 
ducted, yet it doth continue a Vicaridge ; the fame Law is, if the King doth 
preſent by ſuch Name to ſuch Vicaridge, Rolls Abr. 2, p. 338. Dubitatur 11 H. 
6. 106. B. 19. 32. B. But if there be a Vicaridge,and a Parſonage, in one Church 
preſentable, and both be void at one time, and one doth prelent his Clerk as 
Parſon, who is inducted, this ſhall unite the Parſonage and Vicaridge again, 
11 H. 6.33. Queære. | 

As by Preſentment, ſo by Recovery an Appropriation may be diſappropria- 
ted; for if a Parſon appropriate, and the Ordinary do create a Vicaridge, and 
afterwards the Advowſon of the Church be recovered by a Writ of Right, upon 
a Title prior to the making of the Vicaridge, the Vicarage is defeated rhereby, 
and the Church diſappropriated; for that the Plaintiff doth recover by higher 
Title than the making of the Vicaridge or Appropriation ; but otherwiſe it is, 
if he doth recover by a younger Right than the Creation of the Vicaridge, 17 
Ed 3. 51. B. 76. 


It a Church be appropriated to a Corporation that is diſſolved, the Church 


by the Diſſolution is diſappropriated, (as the Lord Dyer ſaid) and the Ad- 


vowſon thereof doth fall to the Lord of whom it was held, ſo that he ma 

preſent thereto, Grendon's Caſe, Plomden 497 a. And by Hobart, in Wright v. 
Gerrard and Heilderſhaw, Hobart 307. Trin. 38 El. B. R. The Arch-biſhop 
of Canterbury's Caſe, 2 Coke. 47. or to the firſt Patron that gave the Advow- 
ſon to the Corporation, Mich. 18 Fac. Wright, v. Gerrarà and Heilderſhaw, 
go 2. And Queære, if a Dean and Chapter, or other Spiritual Corporation, 


e ſeiſed of a Mannor to which an Advowſon is Appendant, and the Church 


is appropriated to them, and after they make a Feoffment, or Leaſe of the 
Mannor cm pertinentiis, whether this doth diſappropriate the Church; for 
it ſeems to ſome ( ſaith Plowdex ) that the Advowſon ſhall paſs, as 
Appendant to the Mannor, by the Order of the Common-Law , bur , 
now by the Statutes, which make the King and Lay-perſons capable of Par- 
ſonages appropriated, the Advowſons in ſuch Caſe be ſevered from the Man- 
nors by the intent of the Statutes, and by the Grant of a Parſonage appro- 
priate, which may now be granted, and transferred to common Perſons, the 
Advowſons do pals, Grendon's Caſe, Plowden 501 a. See Stat. 31 F. 8. Ch. 13. 

It is faid, 19 Ed. 1. Rot. Pat. Membrana 25. In Schedula annexa, That 
the Arch-biſhop of Canterlury, with the confent of the Dean and Chapter, 
did appropriate a Church of his Dioceſs, and of his Collation to an Hoſpital 
of Lepers, in compenſation of a Sum of Money due from the Arch-bithop, 
and that the Succeſſor of the Arch-biſhop, with the conſent of the Pope, Dean 
and Chapter, and Maſter of the Hoſpital, did revoke the Appropriation, but 
I conceive that this Appropriation was never good; unleſs that the Patronage 
of the Church appropriated was firſt veſted in the Hoſpital, and afterwards 
appropriated as is before ſhewed, it ought to be. However, if there be 4 Par- 
lon appropriated, and a Vicar endowed of the ſame Church, and after the 
Parſon and Ordinary do reunite the Vicaridge to the Parſonage, yer this doth 
not diſappropriate to Church appropriated, for that the Vicaridge was taken 
out of the Parſonage, and ſo is reſtored but to its firſt Eſtate, as was reſol- 
ved, 7 Far. at Serjeants-Inn, by the Judges, upon a reference out of the 
Court of Wards, in one Staffora's Caſe, Noll. dor. 1. p. 240. 


f the King, or any common Perſon be ſeiſed of the Rectory as Appropria- 
tor, and doth grant Adrocationem Eccleſiæ de D. neither the Appropriation 
doth paſs thereby, nor the Advowſon of the Church; not the Advowſon, be- 
cauſe it is not a thing in Eſſe, by reaſon of the Appropriation, nor is che 
T z Church 


3 


140 The Clergy-Man's Law : Or, Chap. 19, 


Church diſappro priate thereby, becauſe it being appropriated by a Judicial 
Act, nothing but a Judicial Act, as Inſtitution and Induction upon the Pro. 
prictors Preſentment, and not any other private Act of his can make a Diſ. 
appropriation thereof, by Manwood, Chief Baron, Trin. 26 Eliz. Queen and 
my Lord Lumley s Cale, 2 Leonard 80 Paſch. 22 Eliz. Savile Caſe, 51. p. 20. 
Bojtock and Monin's Cale, Rolls Abr. 245. b. And indeed, Appropriation; 
are not regularly grantable over, nor can be ſurrendered ; therefore it hath 
been held, That the Grants and Surrenders of the poſſeſſions of Monaſterics, 
would not have carryed Appropriations without the aid of the Statute, 3 
H.8. Wright's Caſe, v. Gerrard and Hilderſham, Hobart 307. 

Altho the Rectory be not diſappropriated, and the Vicarage at the fir{; 
was ſufficiently endowed, yet if after the Vicaridge be diminiſhed, ir ſhall hate 
more from the Parſonage if the remnant be not ſufficient; or if a charge be 4. 
riſing upon the Vicaridge, it ſhall be recompenced from the Parſonage. So if the 
Parſonage be impoveriſhed, or that neither the Parſonage by its ſelf, nor 
the Vicaridge be ſufficient to ſuſtain themſelves, the Vicaridge ſhall be deter- 
mined, and reſtored to the Parſonage, 31 H. 6. 14. 4. 40 E. 3. 28. Bu 
this is now to be underſtood of a Parſonage appropiate in an Eccleſiaſtical 
Perſon, which never came to the King by the Statute of Monaſteries ; and in 
the aforeſaid Caſes, if the Parſon hach made a Leaſe for Lives, according to 
the Scatute of 32 H. 8. the Vicar may well ſue in the Eccleſiaſtical Court 
againſt the Parſon, and his Leſſee that comes in by the Statute for addition of 
Maintenance, and the Ordinary may compell them to encreaſe his Mainte- 
nance, for upon all Appropriations, ſuch power of encreaſing of the Main- 
tenance of the Vicar was reſerved to the Ordinary by the Common-Law, 
March 87, and the Leſſee comes in Subject to this Charge; and upon ſuch 
Suit in the Eccleſiaſtical Court, by the Vicar of the Pariſh-Church of Preſpurſ 
in the County of Wilts, againſt the Maſter of the Choiriſters in the Cathe- 
dral Church of Sarum, and his Leſſee the Maſter, and his Leſſee ſuing for: 
Prohibition, it was denyed, Hzl. 9. Car. B. R. Fitchcolt v. Thornborough and 
Hitchcolt, Rolls Abr. 2. p. 337. 


a 
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CHAP. XVIII. 


Of Commendams. 


1 Third and extraordinary Way or Means of taking a Title to a he- 


nefice in the Church, is by obtaining (as the Term is) a Commendn 


recipere for that . and this may be had not only by a Biſhop after he 
is adyanced to a Biſhoprick, but allo by every Clerk that may hold a Plura- 


lity; as to which it is to be known, that there are two Degrees of theſe Con- 


mendams only allowable by Law; the one Semeſtris, or for ſix Months, 
and is made to the Clerk during the Vacancy of the Church, and is but a Se- 


queſtration of the Cure and Fruits, until the Patron doth prefer his Clerk, | 
or at the moſt, until ſuch time as the Church doth go in Laps to the Ordi- | 


nary ; or if it be granted becauſe the Church is litigious, until ſuch time 33 
the Controverſie ſhall be determined: But ſuch Commendam neither is, not 


doth it give any Title to che Church, altho the Commendatory be by Commil- | 


lion allowed to gather che Profits, or to ſupply, or cauſe the Cure to be top 
plyed; 
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plyed; and this Commend an is grantable by every Ordinary that may ſequeſt- 
er che Profits of the reſpective Church, 8 H. 6. 9. But I ſuppoſe that ſuch 
Commendam or Sequeſtration, doth not give the Perſon that ſhall obtain it a 
right to all the Profits, (eſpecially of a great Benefice) during the Vacation, 
by reaſon of the Statute of H. 8. Which Ordains, That the Oꝛdinarp ſhall le- 
queſter, and that the Pꝛolits of the Church ariſing during the Uacancy 
thereof, (the Supply of the Cure fo? that time being firſt paid,) ſhall go 
to the next Incumbent. 

The other Degree of Commendam is more perfect and full, and is for Life, 
and grantable at this Day by theKing or Arch-biſhop of Canterbury only, and 
there is no difference between a Commendam for Life and a Preſentment, but that 
the one preſents the Parſon to the Church, the other commits the Church to 
the Parſon; and as a Patron cannot preſent to a full Church, ſo neither can 
2 Commendam be made to a Church certain that is then full. Alſo the Pa- 
tron's Conſent mult be had to the taking of a Benefice in Commendam, and 
this muſt be expreſſed in the Inſtruments of Commendam, Mich. 9 Jac. King 
v. Horsfall and Wale, Davis 74. Hill. 22 Jac. Evans and Kiſſin, v. Askwith, 
Palmer 477. And if the Patronage be to Divers, and that one is to nominate 
to another who is to preſent over; the Conſent both of the Nominator and 
Preſenter muſt be had, and expreſſed as aforeſaid, but if a Commendam be 
made to the Patron himſelf, it may be well made by theſe Words; Authori- 
tate ſua propria capere & apprebendere abſque Inſtitutione, Collatione, ; c. 

If the Arch-biſhop ſhould commend to a certain Church void, licet Patronws 
uon conſentiret, the Inſtrument of Commendam is void, altho' the Patron would 
after conſent. Alſo if an Attorny made by a Patron to preſent to his Benefi- 
ces ſhould conſent to a Commendam, it would be void, becauſe ſuch Admi- 
niſtration for others are never extended beyond ordinary Caſes, and ſo if a 
Church doth come by Laps to the King or Ordinary, neither of them can 
conſent to have the Charth taken by Commendam : Bur I ſee no reaſon why 
the Church that is in Laps may not be fill'd (he conſenting to whom it is 
Lapſed) by any Means by which a Church may lawfully be filled, and rhere- 
fore by Commendam, for that can be but for one Turn, and the Inheritance 
is no ways prejudiced or touched thereby, the Church being thereby fill'd, 
and the Cure provided for, the Truſt that comes by Laps is by ſuch Commen- 
dam as well executed to all Intents, as if Preſentation had been made, and In- 
ſtitution and Induction had thereupon enſued, and of this Opinion is Dodde- 
ridge, Mich. 10 Fac. in Colt and Glover's Caſe, Moor goo. Eſpecially when 
the Church is I Laps come to the King, for then the right of preſenting for 
that Turn is veſted in the King, not as Ordinary, but as ſupream Patron, ſo 
that the Patron cannot preſent to that avoidance, Quære. 

When a Commendam is made, if it be for longer time, than whilſt the 
Church ſhall remain void through the Patrons fault, it muſt be made for the 
Life of the Commendatory, and not for Years, or ſo long as he ſhall be Bi- 
ſhop of ſuch a Dioceſs, or the like; neither can a Benefice be commended 
by parts, any more than it may be preſented unto by parts, as that one ſhall 


| have the Cure without the Fruits, or the Fruits without the Cure; or that 


one ſhall have the Glebe, another the Tythes, and rhe like; neither can 
ſuch Commendatory have a Juris utrum ; Which is, utrum ſit libera Eleemoſina per- 
tinens Ecclefie ſue, nor can he take to him, or his Succeſſors, nor can he ſue 
or be ſued in a Writ of Annuity, or the like. But a Commenda perpetua may 
be admitted, 11 H. 4. 76. By Thirning and Hankford ; for it amounts to a 
Collation or Proviſion, and hath full words, that he may take or reccive a 
Benefice void of the Gift or Preſentation of the Patron, and the Commend i- 
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tory may entertain it without Inſtitution, Oc. and take the Profits as Rector 
in Commendam, for term of his Life: And it is ſaid to be adjudged, and as. 
firmed in Error, that a Commendam to take a Benefice upon the Preſentations 
of the Patron is good, Fenkin's Caſe, 9 Cent. 6. But then the Benefice muſt 
be void when the Commenda is made for the holding of it, and words de futuro 
will not ſerve; but Quere. And though it bein a ſort repugnant, that a Man ſhould 
have an Intereſt irrevocable in a thing that he takes only to keep, (for ſo was 
the original of a Commmendam, ) yet where the words are ample to make à 
full Incumbent, the word Commendam ſhuffled in may be void, Hobart 153. 
And though it may be ſaid that the nature of a Commendam is to be de. 
terminable, not perpetual ; yet it muſt be agreed that a Commendam may be 
perperual, and ſuch is the beſt, and perfecteſt kind of Commendams ; and a 
Commend Teriporalis doth not ſtand with the common Law of England. 
When aay Spiritual Perſon is made a Biſhop, he may by diſpenſation of re. 
rainer, hold with his Biſhoprick all ſuch Benefices of which he was lawfully 
oſſeſſled before he was Biſhop ; and ſo if he was the King's Chaplain, and 
bad three Benefices with Cure above the Xearly value of Eight Pounds, one 
of them at the leaſt being of the King's Giſt, he may retain them all; but if 
he doth retain by Diſpenſation two Beneſices, or ſo many as he might have 
before he was Biſhop by the Statute, 21 H. 8. Ch, 13. he cannot by Com- 
mendam take any more, becauſe the Words of the Statute are as well againſt 
having, as taking more Benefices, and upon other Terms than the Statute doth 
allow; and if he had no Benefice before, or did void them by being made 
a Biſhop, he can take but one Benefice De Nove, eſpecially if it be with 
Cure, and of the Yearly value of Eight Pounds; becauſe he that will 
have two ſuch Benefices, muſt have ſuch a Qualification and Diſpenſation 
as the Law requires; and a Biſhop by being Biſhop , ceaſeth to be a 
Chaplain, and ſo makes his Qualification void; but I conceive that he 
continues to be (but Quere whether he doth not continue to be qualified as a 
Doctor) but he muſt have a double Diſpenſation to licenſe him to take two ſuch 
Benefices,and hold them with a Biſhoprick, which is ſuppoſed not to be tollera- 
ble, Hobart, 157. But I ſee no reaſon in Law, why a Biſhop may not as well be 
diſpenſed with to hold a Benefice above the value of Eight Pounds per Annun 
with his Biſhoprick, and another Benefice within the Statutè with that and 
his Biſhoprick, viz. by (Commendam, all Commendams being but Diſpenſati- 
ons, ) as was agreed Hill. 22 Jac. In Evans and Kiffin's Caſe, v. Aſcouth, Ny 
94. and Palm. 457. as well as he that hath any Inferiour Dignity may be diſ- 
penſed with, to hold two ſuch Benefices together with his inferiour Dignity ; for 
a Biſhoprick by Hobart is agreed to be no more a Benefice within this Statute 
than a Deanry, Arch-deanry, e*c. are, which are expreſly excepted by it. 
However, as Hobart ſays, Hobart 157. Whatever Benefices a Biſhop holds 
in Commendlam, he is not a Biſhop as to ſuch Beneſices, whether they be in 
his own or another Dioceſs, but a Parſon, Vicar, or the like, (as his Caſe is) 
co all purpoſes, and by that Name muſt Sue and be Sued, Preſcribe and 
Claim, and yet is ſaid, Hill. 22 Fac. in Evans and Kiffin's Caſe, v Ajcouth, 
Noy 94. The ſame Caſe is alſo reported, Palm. 345, 457. Latch, 31. 233. Tha: 
a Commendatory muſt Sue by that Name; all which particulars concerning 
Commendams are mention'd by Hobart, unleſs ſuch of them for which ocher 
Authors are cited, In Col and Glover's Caſe, v. The Biſhop of Coventry and 
Litchfield, Mich. 10 Jac. Hobart 154, G. Which Caſe alſo ſee in M:ors 
Reports, p. 896. And in Rolls 1 Rep. 451. Where the principal Caſe is, that 
a Church being come to the King by Laps, and after a Biſhop (thar did 
hold with his Biſhoprick a Benefice with Cure, being elected to be Biſhop of 
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another Dioceſs) doth upon his Petition obtain a Grant or Diſpenſation from 
the Arch-biſhop, that he ſhould hold the Benefice he held with his firſt Bi- 
ſhoprick, Nec non, ut unum alind vel plura Curata vel non Curata Beneficia Ec- 
cleſæ, infra Regnum Anglig, cujus cung; nominis, qualitatis aut Dignitatis in 
Commendam ibidem obtinere, acceptare &. recipere , ac propria ſua authoritate 


capere, & apprehendere, ac Realem, Corporalem, &. acfualem Poſſelſionem ejuſ- 


dem abſjque Inſtitutione, Collatione, Inductione, &. alia quacunq; juris Solemni- 
tate intrare, &c. And then being confirmed Biſhop of the Second Dioceſs, 
the King ratione Prerogati.e, &c. doth grant him the Benefice that was come 

to him by Laps, upon which the Biſhop doth accept of the ſaid Benefice, and 

did enter upon it, and held it in Commendam, in which Caſe of Twelve Judges, 
| three only did hold that the ſaid Commendam was good in Law, at leaſt made 
good by the Words of the King's ſecond Grant; the other Nine held that it 


was void, of which Nine, two were to have Judgment to be given for the 
King, the other Seven, that Judgment ought to be given for the Plaintiff, and 
for him it was given accordingly, Quod habeat breve Epiſcopo ; but Order gi- 
ven that no Writ ſhould go forth, neither to the Biſhop nor the Sheriff to en- 
quire of the Points of the Writ, till the Court give further Order becauſe that the 
King's Title by Laps was in ſome ſort admitted, or not denyed, and to the 
end, that (as Coke adviſed who was one of the Seven) that Knowledge might 
be taken of the King's Title before Execution. And this is the firſt Judgment 
that is found to be given concerning this ſort of Commendams, altho Queen 


* Elizabeth brought a @nare Impedit before in a Caſe not much unlike it, which 


was, That on the Twenty ſecond of November, 1582. A. Biſhop of Coventry 
purchaſed a Diſpenſation of the Arch-biſhop of Canterbury, after Confirmed by 


the King, whereby it was diſpenced with the ſaid Biſhop, that he might du- 
ring the time that he ſhould be Biſhop of the ſame See, duo Beneficia Eccleſt1- 


ſtica infra Dioceſin ſuam, &c. In Commendam recipere, &c. Et authoritate ſua 
propria retinere quam diu prædicto Epiſcopatui preeſſe contigerit quantum in eodem 
Archiepiſcopo fuit c jura Regni patiebantur. After which, viz. 14 April, 1597. 


A Church within his Diocefs falling void on the Tenth of May following, 


the rightful Patron, Nominavit, Deſignavit & Ajſignavit, the ſaid Biſhop to 


be Rector of the void Church, and that he might take it, and hold it accor- 
ding to his Diſpenſation, by pretence of which Diſpenſation and Preſentation, 
the Biſhop on the 24th of October in the ſame Vear, took by his own Authority 
| corporal poſſeſſion of the ſame Church; as to which Diſpenſation of Comme n- 
adam, three of the Juſtices held that both it and the Confirmation were void. 
The Fourth, vis. Walmſly, that it was good, but the Queen put an end to 
the Suit, by Certifying by her Attorney, that her Pleaſure was not to proſe- 


cute it further, Paſch. 43 Elix. Argued, Aich. 44, and 45 Eliz. Queen v. 


Biſhop of Coventry and Compton, 2 Anderſon 18 1. Alſo the Biſhop of Oſſery 
having obtained the like Diſpenſation, and upon pretence thereof, enjoyed 
during his Life the Profits of a Vicaridge that came to him by Laps, and was 
full of an Incumbent when his Diſpenſation was granted; the King brought 
after his Death a Quare Impedit againſt the Patron, and his Clerk upon the 


Title of Laps, preſuming that as the Church came by Laps to the Biſhop, fo 
not being fill'd by his taking Poſſeſſion by vertue of his Diſpenſation, that it 


Kirg v. Horsfal and Male, D:vis, fo. 68. It hath alſo ſometimes been made a 


doubt, whether a Biſhop might hold any Benefice by Commendam within his 


own Dioceſs or not, Moor 899. 1 Siderfin 305. Rola 1 Rep. 454. 469. Da- 
dies 69. 8. 


CHAP: 


came to him, and was in him by Laps, but what Judgment was given is not 
geclared; however, the Arguments Pro and Con are {et down, Paſch. 9 Jac. 
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CHAT. AI. 
Of Curates and Lecturers. 


Hus having ſpoken of the general Ways or Means, both ordinary and 
extraordinary, by which a Title to an Eccleſiaſtical Benefice may be 
taken ; I may here alſo nor improperly add that the power of executing the 
Office of a Miniſter may be had by thoſe that have not any Title to an Eccle. 
ſiaſtical Benefice, and that is, either as a Curate to ſome Beneficed Perſon, 
or as a Lecturer without Title; but no Parſon whether Prieſt or Deacon ( for 
Dcacors are capable of being Curates and Lecturers as aforeſaid) may ſerye 
another as his Curate, or preach as a Lecturer in any place of publick Wor. 
ſhip, by the conſent only of thoſe that imploy them, but ought to be admit. 
ted by their Reſpective Arch-biſhop, Biſhop, or Ordinary, and at their Ad. 
miſſion to ſubſcribe before ſuch their Arch-biſhop or Ordinary, the Declara- 
tion or Acknowledgment, the form of which is ſet down before, Chap. 15. 
And if they do not ſubſcribe as aforeſaid, they loſe and forfeit ſuch Curate's 
place and Lecture; and after Subſcription made, ſuch Curate and Lecturet 


Are to procure a Certificate under the Hand and Seal of their Arch-biſhop, Bi- 


ſhop or Ordinary, before whom they ſubſcribed, who upon demand are 
bound to make and deliver the ſame, and publickly to read the ſame Cerrifi- 
cate, together with the Declaration aforeſaid, upon ſome Lord's day. within 
three Months next following, in the Pariſh-Church where he is to officiate, 
in the Preſence of the Congregation there aſſembled in the time of Divine Ser- 
vice, upon the Pain aforeſaid. 


And it is alſo Enacted, That no Perſon ſhall be, oz be received as a Lec 
rer, oz permitted, ſuffered, oz allowed to pzeach as a Lecturer, oz to peach 
o read any Sermon 92 Lecure in any Church, Chapel, oz other place of pub 
lick WIozſhip, within this Realm of England, oz the Dominion of Wales, and 
Town of Berwick upon Tweed, unleſs he be firſt appꝛoved, and thereunto licen, 
ſed by the Arch biſhop of the Pꝛovince, oꝛ Biſhop of the Otoceſs, oz (in Cal: 
the See be votd) by the Guardian of the Spiritualitics under the Seal, and 
ſhail in the P?eſence of the lame Arch-biſhop, 02 Biſhop oz Guardian, read 
the Nine and Thirty Articles of Religion, mentioned in the Statute of the 
Thirieenth Pear of the Late Queen Elizabeth, with Declaration of his un- 
fcigned Aﬀſent to the lame. And that every Perſon and Perſons who now 
is, 02 hcreafter ſhall be Licenſed, Aſſigned and Appointed, oz received as a 
Lecurer to pꝛeach upon any day cf the Meek, in any Church, Chapel, 0 
place of publick UN ozſhip within this Realm of England, o; places aforeſaid: 
The firſt time he Pꝛeacheth, befoze his Sermon ſhall openly, publickly and 
ſolemnly read the Common Pꝛapers and Service in, and by the ſaid Bock 
appointed to be read fo? that time of the day, and then and there publick! 
and openly declare his Aſſent unto and Appzobation of the (ſaid Book, and W 
to the uſe of ail the Pꝛapers, Rites and Ceremonies, Fozms aud Der? We 
therein contained and pꝛelcribed, accozding to the Foꝛm befoze appointed un 
this Ac: And alſo ſhall upon the firſt Leaure day of every Month after 


. wards, lo long as he continues Leaurer oz Pꝛeacher there, e: the place a | 


pointed fo2 his ſaid Lecture o: Sermon, befo:e his fats Lecure o: Sermon 
openly, publickly and ſolemnly read the Common-}P2zayers and Service, in 
and by the laid Book appointed to be read fo2 that time of the dap, at = 
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the ſaid Lecture 02 Sermon is to be Pꝛeached; and after ſuch reading there- 
of, ſhall openly and publickly befoze the Congregation there Aſſembled, de- 
clare his unkeigned Alſent and Confent unto, and Appzobation of the ſain 
Book, and to the Ade of all the Pꝛapers, Rites and Ceremonies, Fozms 
and Oꝛzders therein contained and preſcribed accozding to the Fozm afoze- 
laid; And that all and every ſuch Perſon and Perſons who ſhall neglect 
02 refuſe to do the lame, ſhall from thencefozth be diſabled to Pꝛeach the 
ſaid, 02 any other Lecure 02 Sermon in the ſaid 02 any other Church, Cha- 
pel, oz place of publick Mozſhip, until ſuch time as he and they ſha't openly, 
publickly and ſolemnly read the Common Pꝛapers and Service appointed by 
the ſaid Book, and conkozm in all Points to the Things therein appointed 
and preſcribed accozding to the purpozt, true intent, and meaning of this 
Act; | 

Pꝛovided always, That if the ſaid Sermon oz Lecture be to be Pꝛeached oz 
Read in any Cathedzal o2 Collegiate Church oꝛ Chappel, it ſhall be ſufficient 
fo? the ſaid Lequrer openly at the time afozeſatd to declare his Allent and 
* to all things contained in the lald Book accozding to the Fozm afoze- 
ald. 

And be it further Enacted, That ik any Perſon who is by this Act diſabled 
to Preach any Leaute oz Sermon, ſhall during the time that he ſhall continue 
and remain lo diſabled, Pꝛeach any Sermon oz Lecture, that then fo2 every 
ſuch Dffence, the Perſon and Perſons ſo offending ſhall ſuffer Thee Months 
Impuſonment in the Common Goal, without Bail oz Dainpziſe 3 And that 
any two Juſtices of the Peace of any County of this Kingdom and places 
* afozeſatd, and the Mayo? oz other Chief Magiſtrate of any City, Town Coz- 

po2ate within the ſame, upon Certificate from the Oꝛzdinary of the Place, 
made to him oz them of the Dffence committed, ſhall and are hereby requt- 
red to commit the Perſon o2 Perſons (o offending to the Goal of the ſame 
County, City oꝛ Town Cozpoꝛate acco2dingly. | 

1920vided always, And be it further Enacted, That at all and every Time 


eſti 


eat] and Times when any Sermon oz Lecure is to be Pꝛeached, the Tommon⸗ 
oe : Pzayers and Service in and by the laid Book appointed to be read fo? that 


time of the Dap, (hall be openly, publickly and ſolemnly read by (ome Pueſt 
_ on Deacon, in the Church, Chapel oz place of publick Tozchip, where the 
Cat W caid Sermon oz Lecure is to be Pꝛeached, befoze ſuch Sermon 02 Lecture 


and be Pieached, and that the Lecturer then to Pꝛeach, ſhall be peſent at the 
ted W reading thereof. | 

f the W Povided nevertheleſs, That this Aa ſhall not extend to the Univerſity 
Fob Churches, in the Univerſities of this Realm, oz either of them, when oz 
1 ut luch times as any Sermon 02 Leaure is Pꝛeached oz Read in the ſaid 
as Churches 02 any of them, koꝛ oꝛ as the publick Univerſity Sermon oz Lecure, 
el, 5 but that the ſame Sermons and fl.ectures may be Pꝛeached oꝛ Read in ſuch 
elal 1 W {22 and manner, as the lame have been heretofoze Pꝛeached o2 Read; this 
pur | It oz any thing herein contained to the contrary thereof in any wile not- 
111 „ vithſtanving, Srar. 13 & 14 Car. 2. Chap. 4. 


And it hath been turther Enacted, That whereas (ome doubt hath ariſen, 


55 oy whether Parſons p20hivited to Pꝛeach by (14 Car.2. Chap. 4.) are in the ſame 
Ode 1 plight as to Puniſhment with Perſons dilabled by the ſaid Statute to 
E. Preach, Be it declared and Enacted that the Penalties by the ſaid Ac to be 
a oy | inflicted upon any Perſon diſabled by the lald Aa to Peach fo2 any Dffence 
c on againſt the ſaid Act ſhall in like manner be inflicted upon every Perſon (o offen- 
erm in ding that tis pꝛohlbited by the (aid Aa to Preach any thing Doubt 02 Ambi- 
os ich gultp in the (aid Act to the contrary notwithſtanding, Stat. 15. Car. 2. Ch. 6. 


the 
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CHAP XX 


Of Preſentations and Admiſſion of C lerks preſented ; what Preſen- 
tations are good; and what are Cauſes ſufficient for the Biſhop 
to refuſe to Admit ; Of Jure Patronatus and Cayeats. 


Aving ſhewed both what are the Ordinary and Extraordinary Means, 
11 by which a Clerk muſt take a legal Title to an Eccleſiaſtical Benefice, 
it remains to be ſhewed what Remedies the Law doth afford the Clerk in caſe 
he be hindred in his deſign of taking a Title by any of the aforeſaid Ordinary 
or Extraordinary Ways. If the Church be preſentable (a Preſentation being 
had) the Impediments to be removed in ſuch Caſes, are to be met with either 
when the Clerk doth go to the Biſhop for Admiſſion and Inſtitution, or to the 
Arch-deacon for Induction. As to the Biſhop it muſt be remembred, that he 
in Admitting and Inſtituting, is not to be lookt upon as a meer Miniſter or 
Inſtrument, but as a Judge, 15 H. 7. 8. a. And therefore in many Caſes, le 
may refuſe to admit the Clerk that is preſented to him, and juſtifie his refuſal; 
wherefore it is meet before I ſpecifie the Remedies the Law hath provided, in 
Caſe a Clerk be unjuſtly refuſed, that I firſt declare what are, and what are 
not the juſtifiable Cauſes of a refuſal. The Cauſes of a refuſal may ariſe ei- 
ther from the Perſon of che Clerk, the Preſentment he brings, or from che 
Condition of the Church to which he is preſented, &c. 

Firſt, they may ariſe from his Perſon, for every one that is preſented to a 
Church, ought to be duly qualified ro perform the Duties of the Incumbent 
thereof, and this the Law of Reaſon doth render ſufficiently evident, there- 
fore he ought to be Ordained, or made a Miniſter, according to the direction 
of the Laws, Mich. 12 & 13 Eliz. Dyer 292. For whatever the Law hath 
been as to Lay-men, in reſpect of Deanries, Prebends, and other Benefives 
without Cure, and as to Deacons in reſpect of Benefices with Cure; yet 28 
the Law now ſtands, neither Lay-men nor Deacon, but only a Prieſt accord- 
ing to the Form and Manner by the Book of Common-Prayer preſcribed, or 
formerly by Epiſcopal Ordination, are capable to be admitted to any Parſon- 
age, Vicarage, Benefice, or other Eccleſiaſtical Promotion or Dignity what- 
ſoever, upon Pain to forfeit for every Offence, One hundred pounds, except 
only the King's Profeſſor of the Law within the Univerſity of Oxford, who 
may hold the Prebend of Clipton in the Cathedral Church of Salisbury, altho 
he be but a Lay-man, Stat. 14 Car. 2. c. 4. But altho' no other than a Prieſt 
duly Ordained, is capable of being admitted to an Eccleſiaſtical Preferment, 
yet if a Clerk doth go to the Biſhop with a Preſentation for Admiſſion and In. 
ſtitution, not having with him Letters of Orders to teſtifie that he is a Pricli 
duly ordered, nor making any Proof thereof ; and the Biſhop at the Clerks 
requeſt doth give him a Weeks time to bring them, and the Clerk doth not 
return before their Patrons ſix Months paſs ; yet it was held by Periam and 
Anderſor, that the cauſe of the Biſhops refuſal to admit was not ſufficient, and 
that he ſhould not have the turn by Laps, for that the Clerk is not bound to 
ſhew his Letters of Orders; but if it was urged that the Clerk that is preſent- 
ed ought to make proof to the Biſhop that he is Deacon, and that he hath Cr- 
ders, otherwiſe by the Statute 13 Eli. the Biſhop is not bound to admit him: 
(for as that Law was then, a Deacon was admittable) to which it was Jais, 


that the Statute dorh not compell the Clerk to ſhew his Orders; for . 
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he hath loſt them; but then it was a Queſtion how the Clerk ſhould-make 
proof that he was in Orders, for that he ought to do that ſeems to be granted; 
to which Anderſon ſaid, that the Biſhop may examine him upon Oath if he 
hath Orders or not: However Judgment was given againſt the Biſhop, Paſch. 
3 Eliz, C. B. Palmes and Biſhop of Peterborougl/s Caſe, 1 Leonard, 230. ſame 
Caſe, 3 Cro. 241. which ſeems to be a hard Caſe, unleſs the Biſhop hath not 
only Authority to examine him, as Anderſon ſays upon Oath, bur be alſo 
bound to do it of Office upon the Clerk's refuſal to ſhew his Orders. And in 
this Caſe it was alſo ſaid, that altho' a Clerk doth not exhibit to the Biſho 
Letters Miſſive or Teſtimonial, teſtifying his Ability and good Behaviour, yet 
the Biſhop ought not to refuſe the Clerk, or to defer the Admiſſion of him, 
upon the account of giving the Clerk a day to bring the ſame, becauſe the Bi- 
ſhop is by Examination to try the Ability of the Clerk, and may alſo make 
Enquiry concerning his Behaviour, for that the Law allows him time conve- 
nient ; yet altho a Clerk doth bring to the Biſhop Letters Teſtimonial, which 
do report him to be ſufficient to ſerve the Cure, and to be of honeſt Behavi- 
our ; yet the Biſhop may procecd to the examining of him, as to his Abili- 
ty, and may take time to enquire of him, as to his Behaviour; and it is ſaid 
. Twenty Eight Days are allowed by the Law for that purpoſe, 1 Rolle Abr p. 
354, and 35 5. And ſhould the Biſhop be ſatisfied boch as to the Clerk's Ability 
and Honeſty, yet he is not bound inſtantly to admit him; and if a Clerk com- 
ing to the Biſhop for Admiſſion, be commanded by him to come to him again 
afterwards to be examined, for that he hath other Buſineſs, this is no refuſal of 
the Clerk; ſo that if the Clerk return not again for the Admiſſion, and the fix 
Months paſs, and the Biſhop collate by Laps, this will be a good Plea for the 


Biſhop, if he be ſued for collating, 14 H. 7. 21 and 15 H. 7. 21. Quoted b 
Dyer, Mich. 15 Eliz. 3. Leonard 46. Ie 7 


If the Biſhop upon Examination doth find the Clerk preſented inſufficient to 
ſerve the Cure that is to be committed to him, he may refuſe to admit him, 
Stat. de Art. Cleri. Chap. 13. Dr. and Stud. Lib. 2. Chap. 26. And tho' the 
Clerk be otherwiſe Learned, yet if he be preſented to a Church in Wales, 
where the Parithioners are to have Divine Service in the Melſb Tongue, for 
that they underſtand not Ergliſh, and the Clerk is not able to ſpeak Welſh, the 
Ordinary may refuſe him as uncapable of the Cure, Mich. 30 & 31 Eliz. Al- 
bany, v. Biſhop of Saint Aſaph, 3 Cro. 119. And the reaſon why the want of 
Velſb in ſuch Caſe is at this day a juſtifiable Cauſe of refuſal, is becauſe of a 
private Act made the 5 Eliz. Entitled, An dc made fo2 the tranſlating of 
the Bible, and of the Divine Service into the TUelſh Tongue. And now it 

may be further ſaid, I conceive by reaſon of a Clauſe in the Statute of 14 Car. 
2. by which it is Enacted, That the now Common-Prayers ſhall be tranſlated 
into the Welſh Tongue, and being ſo tranſlated, ſhall be uſed by all Mini- 
ſters and Curates in Wales ; for at the Common Law before it was thus En- 
acted, ignorance of the Welſh Tongue in a Perſon preſented to a Church in 
Wales, was not a cauſe of refuſal of any Perſon preſented to ſuch Church, and 
becauſe the Act of 5 Elz. making this Alteration in the Common Law was 
but a private Act; it was ſaid by Aderſon, the ſaid Act not being pleaded b 
the Biſhop that they could not take notice of ir, but would adjudge accord- 
ing to the Common Law, and therefore it concerns the Biſhop in the like 
caſe to plead it ſpecially, Trix. 27 Eliz. Albany and the Biſhop of St. Aſaph”s 
Caſe, 1 Leonard 31. ſame Caſe, 3 Cro. 119. Or if a Perſon that doth not 
underſtand the F»g/ih Tongue be preſented to a Cure in England, the Biſhop 
may refuſe him for ſuch Incapacity, Colt and Glover's Caſe, Hobart 147. Bur 
it he doth underſtand our Language, altho he be an Alien born, he is not * 
V3 e 


n» ͤͤ A 


140 I be Clergy-Man's Law: Or, Chap. 20 


be refuſed, Mich. 8 Jac. C. B. Dr. Serton's Caſe in ' Parſon's Law, Chap. 10. 
See Stat. 7 H. 4. Chap. 12. & 14 fl. 6 Chap. 6. Altho' by the Statute of 123 
R. 2. & 1 H. 5. Chap, 7. Freneht-Men be diſabled to have Benefices in Eng. f 
lund; for it is thought that theſe Statutes are not in force at this day, NI, ? 
Abr. 2 p. 348. Vet Coke ſaid, That if the King will preſent a Frerch-mrin or 
Spaniard, they ſhall not hold the Benefice within this Realm, Mich. 8. J. 
C. B. Wauler's Caſe, Godbolt. And Coke faith alfo generally, That if any A. 
lien or Stranger be preſented to a Benefice, the Biſhop ought not to admit 
him, but may law fully refuſe him, 4 Inſt. fo. 338. And this Opinion of Cole's 


is given on Conſideration had of all theſe Statutes. 
When a Biſhop doth refuſe a Clerk becauſe he is inſufficient, whereupon 
the Patron doth preſent another; if the Biſhop doth admit the Clerk that waz $ 
firſt preſented, and within the fix Months, the Biſhop is thereby a Diſturber, ( 
for that having once refuſed him for inſufficiency, he cannot afterwards ac- | 
cept him, Paſch. 26-Eliz. C. B. Biſhop of Herefora's Caſe, 3 Cro. 27. f 
So a Clerk preſented may be refuſed if he be perjured, before a Lawful 5 
Judge, 38 E. 3. fo. 2. QAuare Impedit 134. And if by his own Confeſſion he 
be perjured he may be refuſed, altho no Conviction be thereof, 13 Ela. R 
Dyer 293 b. 38 Ed.3. 2. b. Or if he be an Heretick or Schiſmatick, 5 H. 7. : 
20. irrchgious, 5 R. 2. Trial 54. Baſtard and not diſpenced with, Mich. 7 H. 
6. Rat. 523. Villain, 14 fl. 7. 28. b. within age, or if he or his Patron be c 
Excommunicated, if by the {pace of Forty Days, 15 H. 7. 7. b. contrary 1 8 
E. 2. vouched by Frowick, Mich. 21 H. 7. Keb. 71. b. Or if he be Out- law- Ix 
ed, guilty of Forgery, or hath committed Simony in the procuring of the , 
Preſentment he brings, or of another Preſentment to a former Benefice, Irin. G 
16 Jac. Boughton and the Biſhop of Rocheſter's Caſe, Rolls Alr. 2. p. 356. or 3 
hath committed Man-ſlaughter, 38 Ed. 3. 2. that is, if he be attainted there 7 


of, and not pardoned, Ser/l's Caſe, Hobart 293. ſame Caſe, 2 Cro. 430. And 
it is ſaid, That the Ordinary may refuſe a Clerk upon his Knowledge for D 
an Offence committed by him, which is a good Cauſe of a refuſal, although Bi 
that he be not convicted thereof by the Law, and this ſhall be tryed by Iſſue, 5 
whether ir be true or not, 38 E. 3. 2. b. and generally, all ſuch as are ſu- 


ficient cauſes of Deprivation, are alſo ſufficient cauſes of refuſal, Hill. 32 Eli:. Sl 
in Specott's Caſe, 5 Coke 58. the ſame Cale; Goldsburougb 35. Fenkins p. 258. q 
and in 3 Leon. 199. 1 Anderſon 190. But tho' a Clerk be a haunter of Ta- 0 
verns, and a player at unlawful Games, yet the Biſhop may not refuſe him, 8 
becaule theſe Faults are not Evil in their own Nature, bur only by prohi- : 
birion of Law, 8 & 9 Elz. Dyer fo. 154. b. But this Caſe was denyed to be k 
Law by Juſtice Barkly, and fo agreed by Jones, Paſch. 15 Car. March's Cale 11. 5 
Nor is it ſafe for the Ordinary to refuſe a Clerk, becauſe he is the Son of the f 
laſt Incumbent of the Church, altho' he ſhould not bring any Diſpenſation + 
upon the account of the Common-Law ; which ſaith Filius patri non poteſt lt; 
fuccedere in Eccleſia 5 becauſe, as was held, the Common-Law in this Caſe Bi 
doth not take place in the Church of Exglind, (but Snare) for that the Arch- vr 
bithop of C-t:rbury doth uſually grant Diſpenſations at the requeſt of ſich 3o 
Clerks; but if the Ordinary doth refuſe for ſuch Cauſe, and the Patron doth Fg 
preſent another, who is Inſtituted and Induced, the firſt Clerk is without 5 
Remedy, and if he doth Sue the ſecond Clerk in the Spiritual Court, he mas el 
be ſtopped by a Prohibition to proceed in ſuch Suit, M, h. 2 Car. B. K. the 
Stoke v. Shes, Ney 91. fame Caſe, Latch 191, 253. Neither may a Bithop pa 
refuſe a Clerk, upon the reaſon that he hath another Benefice ar the time h- Bj 
brings his Preſentation, altho' it be under the yearly value of Eight Pounds, 0 


and will not be voided by the taking of rhe ſecond Bencfice as to the FADE. 
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ſo that he be bound to preſent, nor perhaps as to the Clerk and Pariſhioners, ſo 
that he may not recover and renew the Profits of the firſt Benefice, until ſuch 
time as he be actually deprived (for this is at the Peril of the Clerk,for that if he 


* be therein two Months) both ſhall be void by the Common Law, 14 H. y. 28. b. 


When a Biſhop doth refuſe a Clerk, he is generally ſpeaking to give Notice 


f to the Patron of ſuch refuſal, and to ſigniſie to him the cauſe thereof; that 
* js, unlels he refuſe Spiritual Perſons Clerk, for of ſuch refuſal he is not 


bound to give Notice, unleſs he refuſe him for that he is a Villain, GC. 14 H. 
7. 28.18 H. 7. Keb. 49. b. 24 H.7. 21. Accordingly, if a Biſhop doth refuſe 
the Clerk of a Lay-Patron, for that he is not a Prieſt by Epiſcopal Ordina- 
tion, he ought to give Notice to the Patron of ſuch uncapaciry, Mich. 12 & 


13 Elz. C. B. Dyer 292. ſo if he refuſe him becauſe illiterate, 18 H. 7. Kell. 


49.b. 15 Elia. C. B. Dyer 327. cr becauſe he doth not underſtand the Language 
{poken by thoſe of whom he thould have the Cure, Irin. 27 Etiz. C. B. A.- 
bay v. Biſhop of St. Ajaph, 1 Leonard 31. fame Cale, 3 Cro. 119. or if he 
refuſe him for any Crime, as Simony or Adultery, ec. Yet Frowick faith, 
That if the Ordinary. doth refute a Clerk for any notorious Crime, as becauſe 
he is a common Whoremonger, or be commonly known to be guilty of Mur- 
ther, the Patron is bound to take Notice of ſuch refuſal at his Peril, Trin. 
18 H. 7. Keib. p. 50. but others hold the contrary, 7 Ed. 4. 20. Rolls Abr. 
2. p. 364. And it is ſaid generally, That if the Preſentee be Criminous, the 
Ordinary ought to give the Patron Notice of his refuſal if he be Lay, but 
Spiritual Patrons are to take Notice at their Peril, that their Clerks be right- 
ly qualified, 24 H. 7. 21. 14 H. 7. 21. Bro. Notice 6. 

In caſes when the Biſhop is to give Notice of the refuſal, he is not only to 
ſignifie his refuſal of the Preſentee, but alſo the Cauſe or Cauſes thereof, 29 
Flix. Specot, v. Biſhop of Exeter, Couldsborougb 35. And ſuch ſignification 
ought to be made with as much ſpeed as conveniently it may; and therefore 
where the Ordinary delayed to give Notice to the Patron for the ſpace of 22 
Days, it was held that the Notice was inſufficient, and that therefore the 
Biſhop ſhould have no advantage by Laps, Trin. 27 Eliz. C. B. Albany v. 
Bijhop of St. Aſaph, 1 Leonard 32. fame Caſe, 3 Cro. 119. and Notice is to be 
given in ſuch Cafes to the Perſon of the Patron, 15 Eliz. C. B. 3 Leonard 
47. that is, if he be within the County where the Church is at the time of 
the giving thereof; otherwiſe it is to be given to him by an Inſtrument in 
Writing, affixed to the Door of the Church to which the Clerk was preſented, 
but if Notice be given by ſuch Inſtrument as aforeſaid before the Patron be en- 
quired after, and a return is made that he is not to be found within rhe Coun- 
ty, ſuch Notice is not good, Trin. 10 Eliz. Dyer 327. b. Mich. 30 & 31 Eli. 
B. R. Albany v. the Biſhop of St. Aſaph, 3 Cro. 119. tame Cale, 1 Leonard 33. 

When the Biſhop hath given notice of his refuſal to a Clerk, this doth not give 
the Patron a longer time to preſent in than he had before, by Marwood, Ju- 

ſtice Mich. 15 Elz. C. B. 3 Leonard 46. For if the Church be ſo void, thatthe 


| Biſhop is not bound to give the Patron notice of the Avoidance, the Patron muſt 


preſent his ſecond Clerk(if he think his firſt Preſentee to be juſtly refuſed) with- 
in the ſix Months, accounting from the time avoidance happened. But if 
che Church be void, by fuch Means as that the fix Months do not run 
without due Notice to rhe Patron of the Avoidance, and the Patron doth pre- 
tent his Clerk before the Ordinary hath given him any Notice thereof; if 
the Ordinary doth refuſe his Clerk, and give Notice of his refuſal, yet the 
Patron (I conceive) hath ſix Monrhs, accounting from the Notice of the 
Biſhops refuſal, ro make his ſecond Preſentment in before Laps can incur, and 
lo it ſeems to be held, Mich. 15 & 16 Eliz. C. B. Dyer 327, But if the Bi- 

ihop 
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ſhop had given Notice of the Avoidance before the Patron preſented, tho! he 
refuſe, and doth give Notice thereof, the Patrons ſix Months are to be ac. 
counted from the firſt Notice. 

Though the Perſon of a Preſentee be altogether without exception, yet th: 
Biſhop may juſtly refuſe to admit and inſtitute him upon the account of |, 
Preſentment; that is, in caſe he doth find his Preſentment to be void, Gre 
don's Cale, Plowden 502. for a void Preſentment is as no Preſentment, an; 
the Clerk in ſuch Cale is without Remedy; and if the Biſhop ſhould adn; 
and inſtitute upon ſuch Preſentment, he is a diſturber, and not the Perſon that 
preſenred, Mich. 8 Jac. Docter Ayry v. Sir Richard Lovelace, 1 Buſtrode g, 
That is, where the void Preſentment is made to a Church of another's Right, 
and yet by Crole tis ſaid, that the Uſurparion is only in the Incumbent pro- 
curing himſelf to be inſtitured, and that he is the wrong doer, eſpecially in 
the caſe of che King, who can do no wrong, in ſuch Cafes is ſuppoſed to be 
deceived, Mich. 16 Car. B. R. Tates v. Sir John Didem, 1 (robe 592. 

A Preſentment may be ſaid to be void in ſeveral reſpects, altho it be good 
as to the Form, and duly tendered to the Biſhop, ; for firſt, a Preſentment i; 
void, if it be made to a Church when it is full of an Incumbent, for at ſuch 
time the Patron hath no Title to preſent, 17 Ed. 3.59. Small's Caſe, Stu, 13 
Rich. 2. Chap. 1. and Rud v. Biſhop of Lincoln, Hutton 66. and in Grerdor' 
Caſe, Plowden 500. b. And ſo if the Incumbent be inſtituted only, for thereby 
the Church is full againſt all but the King, Mich. 15 Jac. Rone's Cafe, Po- 
pham 133. and againſt the King too, ſo that he cannot revoke his own Preſent- 
ment and preſent another. Yer note, That altho a Church generally ſpeak- 
ing be fiil'd by Inſtitution alone, and in the King's Caſe, however by in- 
duction, ſo that a Preſentation made to ſuch Church is void, yet this Rule 
fails in ſome Caſes, for if the Church be fill'd by the Preſentation of a ſtranger 
by Uſurpation, that is, if the Clerk of the Uſurper be bur inſtitured to: 
common Perſons Church, or be inducted to a Church of the King's, the 
Church is thereby ſo full of the Uſurpers Clerk, that if the Biſhop inſtitute 
the Clerk of the true Patron, before the Uſurper's Title be avoided by recoyer 
or otherwiſe, and his Clerk removed, it will be a Super-inſtitution and void, Mic. 
15 Fac. B. R. King & Saher's Cale, Rolls Abr. 2. p. 349. lame Caſe, 3 Bi 
ſtrode 89. and Rolls 1 Rep. 235. Co. 6. 309. b. Fitz. Nat. brev. 36. K.1 


hn 


H. 7. 19. Xet if the true Patron before the Church hath been filld of the L. 


ſurpers Clerk by ſix Months, doth make Letters of Preſentation alrho' the 
Bilhop may, and ought to refuſe his Clerk if preſented, until ſuch time as hc 
hath recovered, yet the Preſentment then made is good, be it exhibited to the 
Bithop or nor, for if the true Patron do recover upon his Writ brought, and 
then his Clerk doth exhibit the ſame Preſentment, tis good, and the Inſtitu- 
tion thereupon valid, Grendon's Cale, Plowden 500. yea, altho' it be exhibi- 
ted, and the Clerk inſtituted before any Writ is awarded to rhe Biſhop to re- 
move the Uſurper's Clerk, and to admit him, by Coke, wich. 12 fac. Whiſt- 
ler and Singleton Caſe, Rolls Abr. 2. p. 350. Trin. 13 Jac. Harris v. Auſtin ; 
Bulſirode 41. Nudd v. the Biſhop of Lincoln, Hutton, 66. Grendon's Caſe. Plon- 
den 500. But I conceive that the Biſhop is not bound to admit (tho' he may 
if he will) before the ſaid Writ is awarded. However the Uſurper's Clerk dotl 
continue Incumbent until the recoverers Clerk is Inſtituted, and till then the 
Church is ſo full of him, that tho' as is faid after the Recovery, he that re- 
covered may preſent, and his Clerk be Inſtituted, ec. yer if Stranger to the 
Recovery (tho' his Title be beſt) ſhould preſent to the Church, his Preſcnta- 
tion would be void, as being made to a Church that is full, Mich. 13 ac.B. K. 
Fairbank and Durham's Cale, Rolls Abr. 2. p. 350. : 
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But if A. and B. be Tenants in Common of an Advowſon, and the Church 
being void, a Strangers Clerk is inducted, upon which A. and B. bringing their 
@uare Impedit, B. is ſummoned and ſevered, and after A. recovers, B. may 
not preſent before other removal of the Uſurper's Clerk, becauſe a ſtranger to 
the Recovery, nor may he preſent the Uſurper's Clerk, becauſe the Clerk's ac- 
ceptance of his Preſentment doth not make the Church void to him, Dubita- 
tur, Mich. 13 Jac. B. R. Fairbank and Durhaw's Caſe, Rolls Abr. 2. p. 


O. 
4110 the aforeſaid Rule, That Inſtitution and Induction fills the Church, ſo 


that a Preſentation made to ſuch Church is void, fails if the Inſtitution and 
Induction be made upon a void Preſentment; therefore if when a Church is 
void a ſtranger doth preſent therero by Simony, tho' Inſtitution and Induction 
be had thereupon, yet the Church remains void to the Rightful Patron, and 
if he preſent, his Preſentation is good, and the reaſon is, becauſe the Preſen- 
tation, Inſtitution and Induction of him that came in by Simony are meerly 
void, Stat. 31 Eliz. 6. Co. Litt. 120, So if the true Patron doth preſent by 
Simony, and his Clerk is Inſtituted and Inducted, yet the Church remains o- 
pen to the Preſentment of the King to whom the Turn is forfeited, and to the 
Pariſhioners who may therefore detain their Tythes, but not to the Preſent- 
ment of a Stranger, for if he that hath no Right doth preſent thereto, his 
Preſentment is void, Hobart 227. Winchcoml's Cale And ſo I conceive that 
the Preſentment of another Stranger will be void, if made to a Church filled 
by the Simony of a Stranger, as in the other Caſe. 

The aforeſaid Rule fails if the Church be fill'd only by a wrongful Col- 
lation ; thar is, if the Ordinary doth collate upon the King's Laps, or without 
Title of Laps to a Church, the Right of preſenting to which is in a common 
Perſon, Trin. 44 Eliz. Green's Caſe, 6 Coke 29. b. but if a Church be by 
Laps come to the Metropolitan, and after the Ordinary that had paſſed his 
time doth collate his Clerk within the ſix Months of the Metopolian, the 
Church is thereby ſo filled, that if the Metropolitan ſhould collate his Clerk, 
it would be void, by Finch in Sir Francis Popham and the Biſhop of Bath and 


Wel''s Caſe, Rolls Abr. 2. p. 350. It is alſo there ſaid, that che Church is 


thereby full againſt the Preſentation of the Patron, but that ſeems to be con- 
trary to Boſwells Caſe, Mich. 3 Fac. 6 Coke 50. J-nkins Cent. 7. Cafe 62. Be- 
cauſe the Biſhop's Uſurpation is only upon the Arch-biſhop, and not the Pa- 
tron. And inall Caſes, when the Church is not otherwiſe filled than by In- 
ſtitution and Induction upon a void Preſentment, or by wrongful Collation 
8 the Collation be made upon him that hath Right to Collate) altho 
the Clerk by whom the Church is filled, hath remained as Incumbent ſome 
Vears, yet if after the Patron doth preſent his Clerk to the Biſhop, his Pre- 
ſentment is not void, but the Biſhop may, and ought to Inſtitute him there- 
upon, and the Inſtitution ſhall be good to the outing of the other Incum- 
bent, and if the Biſhop refuſe, the Patron may by Suit recover his Preſent- 
ment, Green's Caſe, 6 Coke 29. and Hoſwell's Caſe, 6 Coke 50. Co. Litt. 344. 
But if a Church be once duly fill'd of a Clerk, altho' the Clerk be after de- 
privable, yet until ſuch time as he is actually deprived, the Patron may not 
preſent; ſo if a Viſitor by commiſſion from the King doth return into the 
Chancery good matter of deprivation of the Clerk of the King; yet if the 
King doth preſent before the Clerk is actually deprived, his Preſentation is 
void, and the Biſhop may refuſe in both Caſes, Rolls Abr. 2. p. 349. Contra 
17 Ed. 3. 59. b. but otherwiſe it is where the Church is for ſome fault or de- 
fect in che Clerk declared by the Law to be actually void. 


And 
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And hare we may take Notice that it hath been Enacted that, Whereas 


before this time our Lo2d the King hath taken Title to pzeſent to Benefices 
at the ſungeſtion of many Clerks, where the Title hath not been true, and 
by ſuch Pꝛeſentments and Judgments thereupon given, the Clerks have bahn 
recetved by the Oꝛdinaries of the Place, againſt Hod and good Faith, and in 
depꝛelſion of them which had good and true Title to the ſaid Benelices; 
now the Ring (lil and G2anteth, That at what time he ſhall make Colla. 
tion 02 Pꝛeſentment from hencekozth to any Benefice in anothers Right, tha: 
the Title whereupon he g2oundeth himſelf ſhall be well examined that it be 
true: And at what time befoze Judgment the Title be found by good Jnfoz: 
mation untrue 02 unjuſt, the Collation o2 Prefentment thereof made ſhall be 
repealed. And the Patron oz the Poſſeſſo2 which ſhall ſhew and pzove the 
falſe Ciile, ſhall have thereupon TUrits out of the Chancery, as many as 
to him ſhall be needful, Statute for the Clergy 25 Ed. 3. 3. 

And afterwards it was Enacted, TUhereas it is Dzdained by a Statute, 
made the Twenty Fifth Year of the Reign of King Edward, the Gzandta⸗ 
ther of our Lozd the King that now is, that at what time that the Ring ſhall 
make Collation 02 Pꝛeſentment to any Benefice in anothers Right, that the 
Title upon which he g2oundeth himſelf (hall be well examined that it be 
true, and at what time befoze Judgment given, the Title be found by good 
Infownation Untrue and not Juſt, the Collation oz Pyzeſentment theceup- 
on made ſhall be repealed; and notwithſtanding the ſame Statute ſome of 
the King's Pteſentees by favour of the Owdinaries be Inſtituted and Indugen 
in Benefices of Poly Church without due P2oceſs, the Parties not warned 
no; called: and ſometimes taken by falſe Enqueſts favourably, and the In⸗ 
cumbent in ſuch manner put out. It is Ozdamed and Allented, That the 
ſaid Statute be firmly holden and kept: And mozeover our Lozd the King, 
fo: the Reverence of God and Holy Church, doth Till and Gzant, That if 
\ he preſent to any Benefice that ts full of any Incumbent, that the Pꝛeſentee 
of the King ſhall not be received by the Ozdinarp to the Benefice, till the 
King hath recovered his Pꝛeſentment by p2oceis of the Law in his own Court, 
and if any Pꝛeſentee of the Ring be otherwiſe received, and the Incumbent 
put out without due pzoceſs, as atoze is ſaid, the ſaid Jucumbent ſhall begin 
bis Suit within a Pear after the Jnducion of the King's Pꝛelentee at the 
leaſt, Stat. 13 R. 2. Ch. 1. 

And laſtly with reſpect to the former Statures, It was Enacted, TUhereas 
it is Oꝛdained by the Statute made the Twenty Fifth Year of King Edward, 
Ozandfather to our Lo2d the King, that if the King make Collation oz Pie⸗ 
ſentment to any Benefice in anothers Right, that the Title whereupon he 
Moundeth him ſhould be well examined that it be true, and at what time be: 
foze Judgment given, the Title be found by good Inkozmation Antrue and 
Cnjuft, the Collation oz Pꝛeſeutment thereof made, ſhall be repealed and 
_ adiulfſed, And mozeover, in a Statute made after, in the time of King 
Richard, ft was Oꝛdained and Eſtabliſhed, that if the King Pꝛelent to any 
Benelice that is full of any Incumbent, that the King's Pꝛeſentet ſhall not 
be reccived by the Owdinary till the King hath recovered his Pꝛeſentment by 
pꝛocels of the Law in his own Court; and if any Pieſentee of the Bing 
be otherwiſe received, and the Incumbent put out without due p2oceſs 8s 
aloze is fatd, the ſame Incumbent ſhafl commence his Suit within a Pear 
after the Indugion of the Pꝛeſentee. Our Lozd the King conſidering the 
gat Miſchief of the Incumbent in this behalf, hath Ozdalned and Eſtablich. 
ed by the Aﬀſent akozelaid, that if any ſuch Incumbent be put out of his Be: 
nefice without due pꝛocels in the manner afozeſaiy, that the ſaid _— 
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ſo put out without Pꝛoceſs may be at large and ſue fo2 his Remedy by the 
ſaid Statute, and begin his Suit in this Caſe at what time ſhall pleaſe him 
within the year, oz akter at bis Will, and that as well foz the time paſt as 
fo the time to come, notwithſkanding the Term ſo limited by the ſaid Sta- 


tute, 4 H. 4. 22. ; | | 
If the Church be _— to the Patron's Preſentation, yet in ſome Caſes the 


Preſentation by ſuppoſing a Right where there is none, will be void, as in the 
Caſe of the King. If the King doth preſent ratzone Lapſus, or in theſe 
Words, Ad noſtram Præſentattonem ſive ex pleno Jure, ſive per Lapſum temporis, 
five alio quocunque modo ſped ant”, and hath no colour of Right, the Preſent- 
ment is void, Trin. 44 Eliz. Greendlit v. Baker, Telverton 7. Jenkins Cent. 6. 
Caſe 28. Mich. 16 Car. B. R. Tates v. Sir Jobn Dryden, 3 Cro. 59 2. Trin. 44 E- 
liz. B. R. Green's Caſe, 6 Co. 29. b. and will not make any Uſurpation ; for where 
the King's Preſentation without Right amounts to make an Uſurpation, it 
is not to report or expreſs any Right in the King, becauſe the King hath 
no Right, but to be made to the Church generally: But if the King in 
ſuch caſe hath Title to preſent upon any account, whatſoever, the Preſent- 
ment is good, but it is a ſafe way to make the King's Preſentation general, 
Hill. 17 Jac. Gawdy v. the Biſhop of Canterbury, &c. Hobart 302. The Cale of 

Sir John Tuſton and Sir Richard Temple and others, Hill. 17 & 18 Car. 2. C. B. 
Vanghan 14. The King v. Thorneborough and Stadley, Trin. 29 Car. 2. C. B. 
Med. Rep. 254. However Inſtitution being granted upon ſuch void Preſent- 
ment, the Inſtitution is not alſo void, but is ſaid to be as a Collation of the Bi- 
ſhops, and the Clerk is Incumbent as to all Eccleſiaſtical Matters, to have 
Offering, Tythes, &c. againſt all but the Patron, who may preſent at any 
time, or he may bring his Writ of Quare Impedit when he pleaſerh, and re- 
move the Incumbent, if named in the Writ, otherwiſe not, as the Chief Ju- 
ſtice Hobart ſaid or may grant the Advowſon before he hath done either, as 
not being put our of poſſeſſion, by Inſtitution, and Induction upon ſuch yoid 
Preſentment, Hill. 17 Fac. Gamdy v. the Biſhop of Canterbury, &c. Hobart 302. 
Rudd v. the' Biſhop of Lincoln, Hutton 66. 

So if a Clerk be wee by the King to a Church, the Right of pre- 
ſenting to which doth belong to him, and the Preſentment doth miſreport the 
| King's Right, as for the purpoſe doth mention it to be ratione Lapſus, when 

in truth it is Jure Coronæ, c. the King is deceived and the Preſentment is 
void, and ſo are the Admiſſion, Inſtitution and Induction thercupon they be- 
ing made without any Preſentment, ' Mich. 8 Jac. Humiton v. Cockitt in B. R. 
2 Cro. 252. Irin. 44 Eliz. Oreen's Caſe, 6 Co. 29. that is void only eis quorum 
intereſt. See the Opinion of Allen in his Argument of Knight v. Dauncer, Trin. 
14 Car. 2. 1 Keble 312, and Paſch. 15 Car. 2. Brown v. Spence, 1 Keble 503. 
If one doth preſent Simoniacally to a Church, of the which the Advow- 
bon is in the King, and the King doth after preſent thereto, upon a Title of 
| vimony, the King hath hereby miſtaken his Title, and his Preſentment 
| 1s void, becauſe in ſuch caſe he ought ro preſent Jure Patronatus, as having 
| 2 {uperior Title; and the Simony gives him no new Right, for it gives him 

but the turn which was before in him with the Inheritance, Green's Caſe 


Ging youched in the King and Zaker's Caſe, MV. 13 Jac. B. 3 Bulſtr. 89. But 
8 08 if the King having Right to preſent to a Church, being ſeiſed of the Ad- 
Prat 'owlon thereof in Right of his Dutchy of Lancaſter doth preſent pleno jure 
x the under the Broad Seal, and not by the Seal of the Durchy ; or if the Lord 
lith. Chancellor, or Lord Keeper had preſented to any Church belonging to a 
Be⸗ Ward, the ſame being under value, the Title is not miſtaken, but the Pre- 

went lentment is good ; becauſe a Preſentment may be made by Word only, as 
(0 being but a Commendation of a fit Clerk to the Ordinary, and a Preſenta- 
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tion belonging to the King upon the account of his Dutchy, exc. is his plex, 
jure, as well as thoſe that do belong to him in the Right of his Crown, Mich. 
11 Jac. The King v. the Biſhop of Lincoln & King, Moor 874. 2 Cro. 248, 
If rhe King himſelf ſhould preſent any one upon an Avoidance. contrary 
to an expreſs Act of Parliament, his Preſentation is meerly void, /. 
8 Jac. C. B. Waller's Caſe, Parſon's Law cap. 10. As if the King ſhould pre. 
ſent upon a Title accrued to him by Simony, the Clerk that was guilty of 
the Simoniacal Contract, as being party or privy thereunto, ſuch Preſentation 
would be void, that. Clerk being for ever diſabled to hold rhe ſame Ben:tice 
by Act of Parliament, 212. Stat. 31 Eliz.c.6. 3 I-jt. 154. Hob. 7 5. And ſuch 
Preſentation would not ſerve for the King's Turn. 
When the King miſtakes his Title, his Preſentment, as hath been ſhewed, 
is void; ſo if the Lord Chancellor of Exgland, or the Lord Keeper of the 
Broad Seal (who by vertue of their Office) preſent to Benefices of the Kings 
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$1 
Gifts that are under the value of Twenty Pounds in the King's Books of Firl:. | 
Fruits, do preſent to any of the King's Benefices which are above the ſaid Va. | 
lue under the Broad Scal, and in the Preſentment it ſelf it be recited that the 0 
Benefice, to which the Preſentment is made, is under the Value of Twenty . 
Pounds, the Preſentment is void; becauſe che Deceit doth appear upon Re. 
cord: But if the Chancellor or Keeper do in fact make a Preſentation gene- 0 
rally under the Broad Seal without ſuch Recital unto a Benefice of the l 
King's Gift, valued at Twenty Pounds or above in the King's Books of Firſt- * 
Fruits, ſuch Preſentation is good, and the Clerk ſhall enjoy che Benefice 2 
without remedy ; becauſe Preſentations made by the Chancellors or Keepers l 
are ſuppoſed in Law to be made by the King, they being in his Name; al 
and there is no difference in the Form when it is made by the King, and - 
when by the Lord Chancellor, ſaving that for the moſt part the one is Mar- r 


dantes, the other Rogantes, Lord Chancellor's Caſe, Hobart 214. But where tis 
a faid, that the Chancellors or Keepers Clerk, ſhall enjoy ſuch Benefice without 1 
. Remedy, it is to be ſuppoſed that the Clerk is as well inducted as inſtitu- , 


| 1 ted, for otherwiſe the King may revoke his Preſentment, and preſent another, y- 
5 for ſo it is ſaidin that Caſe, See 38 E. 3. 4. 8 


If a Corporation in preſenting doth miſtake the Name of their Foundation, 
the Preſentation is 10 ; therefore when a Provoſt did preſent by the Name K 
* of the Proyoſt of the College of the Queen in Oæxon, whereas it ſhould W ox 
„ have been Arle Sc holarium Regine de Oxon, according to the Foundation, ii W ,* 


was adjudged, chat by reaſon of the omiſſion of the Word Scbolarium, ſe- 2 
veral Preſentations did not make an Uſurpation, becauſe the Preſentments * 
7 


were void, MI, b. 8 Jac. Doctor Ayry v. Sir Richard Lovelace, 1 Bulſir. 91. W .* 
And yet it is ſaid, Trir. 8 Jac. C. B. King v. 2 Cro. 248. to be ruled in 0 
the Caſe of the Dean of Norwich (where the Preſentation was by the wrong W * 
Name of a Corporation) yet that the Preſentment was good, Quære. It A2 
Corporation do preſent their Head, as if the Dean and Chapter do pre- W p. 
ſent their Dean; or if a Maſter of an Hoſpital doth preſent himſelf to 3 15 
Church, the Advowſon of which doth belong to the {aid Hoſpital, althougi y 


the Preſentation be by the perſonal Name of the Dean and Maſter, and not * 
by the Name of Dean or Maſter, and Inſtitution and Induction be made ble 
thereupon, yet the Preſentation is meerly void, and no Plenarty gained there- bas 
by; nor is ſuch Clerk enabled by the Statute of 25 E. 3. to plead in Barr, | 


4 12. 8. 12. Br. tit. Abby &. Prior, nu. 23. 14 H. 8. 2. Quare Impedit, Sce nef 

th Jerk. Cent. 5. Caſe 18. Davis 76. And ſo it is, if any private perſon doth 
i of yo 2 1 * 1 * lue 
. preſent himſelf, but Quære whether the Inſtitution and Induction in ſuch Caſes 
be meerly void, ſo that Laps may run from the time, that the Church be- 


came firſt void, but I conceive they are not ſo. But the Dean and Chapter 
e may 
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may well preſent one of their Chapter, or any Corporation one of their 
Members, in Harris's Caſe v. Auſtin, Trin. 13 Jac. 3 Bulſtr. 43. Or if there 
1 be two Jointenants of the next Avoidance, the one may preſent the other, 
Trin. 31 fl. 8. Sir Godfrey Fuliaub's Caſe, Moor 4, 5. Dyer 305. Or they may 
preſent their Grantor, Palm. 309. COT 

Laſtly, if a Stranger doth preſent upon a true Patron in time of War, 
though his Clerk be inſtituted in time of Peace, yet the Preſentment is void, 
and all that followed thereupon, ſo that the Biſhop may admit the rightful 
Patrons Clerk, 6 E. 3. 41. Co.6. 30. Green's Caſe, 30 Trin. 33 Eliz. Bingham's 
Caſe, 2 Co. 93: . 

A Preſentation every way good may become void by Revocation, Mich. 15 & 
16 Eliz. 1 Anderſ. Caſe 99. and then the Biſhop may not only refufe, bur is 
bound not to admit; for if the Biſhop doth inſtitute the Clerk firſt preſented 

after his Preſentation is revoked a Quare Impedit lies againſt him, as a Diſtur- 
ber, by Dodderidge in Evans and Aſconth's Caſe, Latch. 248. And ſuch is the 
* King's Prerogative, that he may revoke or repeal a Preſentation made by him at 
any time before Inſtitution, 14 E. 3. Quare [mwpedit 5. 28 E. 1. Rot. Patentium 

— 24. 2 E. 2. Rot. Patentium Membrana 3. Fitz. Nat. 34. Cap. 27. d. Trir. 

ö 12 Elix. Dyer 292.70. 7 H. 4. 32. Trin. 45 Eliz. Green's Caſe, 6 Co. 29. b. He may 
| revoke after Letters obtained for Admiſſion, Inſtitution and Induction, before the 
| fame be executed, 14 E. 3. £»are Impedit 5. But if the Preſentee of the King be 
. inſtituted, the King cannot after that revoke his Preſentation according to 
2 Rolls Abr.p.353. Dubitatur. 18 Elix. Dyer 348. 25 E.3.47. And in Dyer 360. h. 
there it ſeems to be admitted that the King may revoke before Induction, ſo 
alſo it is ſaid in the Caſe of Kztchin & Calvert, Lane 104. And 'tis com- 
| monly held that a Church is not full againſt the King, but by Induction ; ſo 
that if the Preſentee of the King doth die after Inſtitution, and before In- 
duction, this is a Revocation in Law, and the King ſhall preſent again, tno' 
it be in the Caſe where he hath but one Turn, becauſe the King had not 
the Effect of his Preſentment, 20 Eliz. Dyer 360. but about this point the 
Court was divided, 18 Eliz. Dyer 348. 12 Co. 9. Hobart 339. So if the King 
dies before his Clerk be inſtituted and inducted, his Death is as a Revocation 
in Law of the Preſentment made by him, and it is ſaid by ſome to be an ex- 
| preſs Revocation, Mich. 8 Jac. Scaccario, and Hill. 8 Jas. Scaccario, Calvert &. 
| Kitchin's Caſe, 2 Rolls Abr. p. 354. ſame Caſe, Lane 71, 102. So if the King 
| hath preſented his Clerk, and the Clerk hath gained Inſtitution, and then the 
| Kings dies (although the Death of the King had been a Repeal of the Pre- 
| ſentmenr) ſo that his Succeſſor needed not have made any expreſs Repeal of 
| It, if no Inſtitution had been: Yet, Tanfie!d Baron ſaid, that peradventure 
| in ſuch caſe there ought to be an expreſs Repeal, becauſe here is not only 
| the King's Act, but the Act of the Ordinary alſo hath interpoſed, viz. his 
© Inſtitution, which is a judicial Act Kitchin & Calvert's Caſe, Lane 104. In 
© which Caſe it was alſo held that as to the Starute of 6 H. 8. c. 15. that a 
| Preſentation is not comprehended therein, and ſo the King not obliged rhere- 
by to a Recital of his firſt Preſentment, if he make a ſecond, or to an ex- 
_ Repeal of the ſame, and that in an Action of Treſpaſs brought by the 
ater Preſentee it being an Action poſſeſſory for the Profits, it is not examina- 
ble whether in the ſecond Preſentment there ought to be a Repeal of the firſt, 
but that it may be examinable in a Quare Impedit. 

If the Lord Chancellor, or Keeper of the Broad Seal, do preſent to a Be- 
nefice of the King's, under the Broad Seal, ſuppoſing it to be under the Va- 
ue of Twenty Marks in the King's Books of Firſt-Fruits, when in truth ir 
I above that value, and the Clerk is admitted and inſtituted; yet before 
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Induction the King may repeal ſuch Preſentation and preſent in his own 
Name, becauſe the King had a Right precedent, 38 E. 3. 3. b. 9. This Cale 
is I conceive to be underſtood, that the Living is not recited in the Preſen. 
tion to be under value, elſe according to the Lord Chancellor's Caſe in Hs. 
bart 214. before mentioned the Preſentation will be void, and if ſo, it can 
be no Queſtion in the King's Caſe, at what time it may be revoked, If the 
Ordinary in this Caſe hath admitted and inſtituted the Preſentee of the Chan- 
cellor, but before he hath made a Warrant to the Archdeacon tor Induction, 
the King doth fend to him an Inhibition, reciting that the Church is of the 
Value of Twenty Marks per annum, or above, and ſo doth not appertain to 
the Chancellor to preſent, commanding the Ordinary to receive another 
Clerk; if after ſuch Inhibition the Ordinary doth make a Warrant to the 
Arch-Deacon to give Induction, and the Arch-Deacon doth thereupon indug, 
the Ordinary ſhall be a Diſturber, but the Induction is good till it be avoided 
by Coke in Hitching and Glover's Caſe, Rolle 1. Rep. 191. But if the Ordina, 
ry had-ſent his Warrant to the Arch-deacon to give Induction before the King; 
Inhibition came to him, altho' the Ordinary after the Inhibition did not ſend 
to the Arch-deacon to ſtop making of the Induction, (as be may if he pleaſe 
repeal his Mandat at any time before the Execution of it, the Arch - deacon 
being but his Miniſter,) but ſuffered the Induction to be given a Month after 
he ſhall not be adjudged a Diſturber, for that there was no Default in him, 
38 Ed. 3. 3. 4. 9, 10. but Quere if the Ordinary be not in this Caſe bound to 
ſend to the Arch-deacon to countermand his making the Induction, for to that 
purpoſe is this Caſe cited in Hale and Buckley's Cale, Plomden 528. b. 
After the King hath repealed his Preſentation, if the Clerk preſented dot. 
get to be Inſtituted and Inducted, altho no Notice of the Repeal was given 
to the Ordinary, the King may preſent another Clerk, and the Ordinary can- 
not refuſe him without being a Diſturber; for by the revocation of the ficſ 
Clerks Preſentment without Notice, the Preſentment is ſo abſolutely void, 
that if after he had got Inſtitution and Induction thereupon, the King would 
confirm his Title, his Confirmation would be alſo void, and the Church ill 
remain open to his Preſentment, 12 Eliz. Dyer 292. 25 Ed. 3. 47 Co 6. OGH 
Cale 29 b. Dulitatur, 16 Eliz. Dyer 328. b. for the Repeal is effectual befor: 
Notice, and the giving Notice to the Ordinary thereof is only to make the 
Ordinary Chargeable as a Diſturber, if he proceed afterwards, Rolls Ar. p.:. 
p. 35 1. But if the firſt Preſentee doth inf upon his Title, and an Action is 
brought againſt him, the Repeal muſt be made to the Court where 'tis pleaded, 
clic the pleading of it only without being produced will avail nothing, 14E 3: 
Quare Impedit, Fitz. Tit. Quare Impedit. 5. 7 H. 4. 13. but if the King before 
the due Execution of the firſt Preſentation . doth preſent another by a ſecond 
Preſentation, tho' it be without any mention of the firſt Preſentment or other 
Revocation, the ſecond Preſentation is good, Mich. 15 & 16 Eliz. Anderſon 1. 
Caſe 99. Mich. 4 Jac. Biſhop 4. bangor and William's Caſe, Parſon s Law. Ch. 
12. and vouched by Browly, Hill. 8 Jac. Kitchen and Calweri's Caſe, Lane 103. 
38 Ed. 3.3. 4. 7 H. 4. 32. that is, unleſs the ſecond Preſentment was 0b- 


tain d by Fraud, and in deceit of the the King, Hil. 17 Eliz. Dyer 339. Res | 


206. 190. For if the King doth preſent A. who being refus'd by the Ordinary 
brings Quare Impedit, and Pendant the ſame; B. doth get another Preſenta- 
tion by Fraud in deceit of the King without any mention therein of the 
King's Pleaſure to revoke, or repeal the firſt, altho the Ordinary doth inſti- 


tute B. and cauſe him to be Inducted, the Preſentment of A. ſhall not be void, 


nor the Church ſo full of the Perſon of H. but that A. may be admitted ; for 
if the ſecond Preſentation ſhould in this Caſe be good, it ſhould enure to a dou- 


ble 
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ble intent, viz. to take away the Action attach d, and alſo as a Preſentation, 
which the Law will not tollerate without expreſs Words purporting ſo much; 
bur eſpecially, the King being deceived and certifying ſo much to the Judges 
before whom the Suit is depending, betwixt the Prelentees that he was decei- 
ved, as was done in this Caſe, Hill. 17 Eliz. Dyer 339. b. Trin. 44 Eliz. 
Green's Caſe 6. Co. 29. b, But if there be an expreſs Revocation in the ſecond 
Preſentment, it is otherwiſe, Hil. 8. Jac. in Kitchin and Calvert's Caſe, Lane 
—_— | 

1 hough the King may revoke his Preſentment, yet it is a Queſtion whe- 
ther a Common Lay Patron hath that Liberty by Law, for the Civilians are 
ſaid by Dodderidge to affirm, that he cannot revoke, but only vary, cumulan- 
do, Hill. 2 Car. Stoke v. Sykes Latch. 254. and fo Rolls, in his Abr. Part 2. p. 
354. faith, That by the Common-Law, a common Lay-Patron cannot re- 


1 oke his Preſentation, quoting only Dyer, 18 Eliz. fo. 348. where it is ſaid, 
b That the Preſentment of the N before Induction is revocable by her Pre- 
s WM _ rogative, which is not ſo of a Preſentation made by a Subject; but this 
i © may be ſaid only, becauſe tis paſt doubt that a Subject cannot revoke after 
10 Inſtitution, as the King may: However, Dyer fo. 392 tis ſaid, that a 
* Lay Patron can no more change his Preſentation, than a Spiritual Patron 
1 may, Vide Quare Impedit. Fitz. Tit. 31 Ed. 1. 185. 38 Ed. 3. 35. And it is 


declared in Anderſon s Caſe, That if a Rightful Patron doth preſent after an 
* Ulſurper hath fill'd the Church, and his Clerk be refuſed as he ought to be af- 
ter he hath recovered, he that had this Preſentment may exhibit it ro the Bi- 
: ſhop, and the Patron cannot revoke or give him a new Preſentment. But on 
the other fide, Dodderidg ſaid, that by the Common Law without Queſtion, 
a Patron before Inſtitution may revoke his Preſentment, Hil. 2 Car. Stoke v. 
Sykes Latch. 254. 192. and by Dodderidg in Evan's and Aſconth's Caſe, Hill. 
22 Jac. Latch. 248. However, a common Perſon cannot change his Preſent- 
ment after his Admiſſion, by Gawdy, in Robbins and Prince's Caſe, Hill. 4 
| Eliz. Gonldsborongh 163. but the aforeſaid Authorities are more to be 2 
ed, and this is to be noted, that a common Lay Patron, if he any way revoke 
his Preſentation (as I think he may) not but only vary, yet he cannot revoke 
it, after his Clerk is Inſtituted thereupon, becauſe Inſtitution doth fill the 
Church againſt the Common Patron; in all which Caſes aforeſaid where a 
Freſentation is ſaid to be void, the Biſhop may refuſe to admit the Clerk pre- 
ſented, and not be charged in any ſort as a Diſturber. 
| Altho'a good Preſentation be made by the true Patron to his void Church, 
yet the Biſhop may either admit or refuſe his Clerk, and be no Diſturber, for 
aſter the Patron hath preſented one Clerk to a void Church, if he be a Lay- 
man he may L's hath been ſaid) vary, that is, preſent another Clerk before 
| the Biſhop hath received his firſt, 38 Ed. 3. 36. b. Slene Regia Majeſtatem 10. b. 
. 1 Ed. 1. Quare Impedit. 185. 38 Ed. 3. 36. b. 14 Ed. 3. 2. b, and 
chen the Ordinary may admit or refuſe which of the Clerks he pleaſeth, Roll- 
Alr. 2. p. 353. 354. Hill. 2 Car. Stoke v. Sykes, Latch. 191.154. And if a 
Church being void, the Patron doth preſent, and then doth Die before his 
Clerk is admitted, this is no Revocation in Law of the Preſentment, 24 
Ed. 3. 30. for if his Executor doth preſent another Clerk, this ſecond Preſent- 
ment is alſo good, and the Biſhop is at his Liberty which Clerk to receive, 
Trin. 31 Eliz. Smallwood, &c. v. Biſhop of Litckfield, &. 1 Leonard 205. But 
otherwiſe it is in the Caſe of the King, for his Death revokes and voids his 
Preſentment, Mich. & Hill. 8 Fac. in Calvert, and Kitchin's Caſe, per Cur, Lane 
103. The Lay-Patrons priviledge of varying is to be extended ſo far, as 
that if a Patron hath made Letters of Preſentation to one Clerk, who exhibi⸗ 
ets ting 
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ting them to che Biſhop, is by him unjuſtly retuſed, and during the Clerk's 
endeavour at Law to get inſtitution, his Patron doth preſent another, who is 
Inſtituted and Inducted; the firſt Clerk is without Remedy, and if the firſt 
' Preſentee doth Sue the ſecond, and the Ordinary in the Spiritual Court, he 
may be ſtopped by a Prohibition, Hill. 2 Car. Stoke v. Sykes, Latch. 191. 254. 
and ſame Caſe, Noy 91. 

In the Caſe of the King, the King only (as hath been ſaid before) by ma. 
king a ſecond Preſentation before his firſt Preſentee be Inducted, or ar leaſt 
Inſtituted, and without any expreſs Revocation of the firſt, or any mention 
thereof, doth repeal, and abſolutely make void his former Preſentation, Mii. 
8 Jac. Scaccario, Hill. 8 Jac. Scaccario, Calvert & Kitchen's Caſe, Rolls Abr. 
2 P. 354. Lane 103. Yea, and tho' the firſt Preſentee bring a Quare Impedit for 
being refuſed by the Biſhop,-or be admitted and inſtituted after the ſecond Pre. 
ſentment is made, and before any Admiſſion thereupon is had, and tho he doth 
recover in the Quare Impedit, and hath Induction, yet all this will not mend 
his Title and make his Preſentation good, Mich 15 & 16 Eliza. Anderſon 8 1 
Caſe 99. Lane 104. from which it follows, that the Biſhop hath not the Li- 
berty of excepting which Clerk he pleaſeth in the Caſe of the King, as he 
hath in the Caſe of a common Perſon. And it was alſo agreed by Coe, 
Warburton and Foſter, that the King may vary in his Preſentation, without re- 
citing the former, notwithſtanding the Statute of 6 H. 8. 15. Trin. 8. Jac. 
King, v.---2 Cro. 248. See Calvert & Kitchin's Caſe, Lane 104. And I ſup- 
poſe what hath been ſaid of Preſentations made by the King, will hold alſo as 
to Preſentations made by the Lord Chancellor, or Lord Keeper ; that is, that 
the Lord Chancellor or Lord Keeper may revoke their Preſentations to Li- 
vings under value at any time before Induction, at leaſt before Inſtitution, for 
that ſuch Preſentations are in the King's Name, and by Law made by the King 
himſelf, See Hobart 214. | 

Tho' the King may revoke, and void his Preſentment, and any common 
Lay-Perſon may vary, yet a Biſhop or other Eccleſiaſtical Perſon can neither 
revoke his Preſentment, nor vary in Preſenting, Hill. 2 Car. Stoke v. Syke, 
Latch. 191. 254. and if ſuch Eccleſiaſtical Patron doth preſent one that is not 
ſufficiently Learned, he cannot preſent another; if he do, the Biſhop may 
refuſe or admit him at his Pleaſure, Mich. 1 H. 8 Keilwey 154. and the rea- 


ſon is, becauſe every Spiritual Perſon, is in Law ſuppoſed to be able to judge 


158 


of the Sufficiency of his Clerk, and becauſe a Preſentation made by a Spiri- 


tual Patron hath the force of an Election, and he that Elects an unfit Perſon, is 
ipſo jure, deprived of his power of Electing, Sean Majeſtatems 10. b. v. 3. 31 
Ed. 1 Quare Impedit 185. Yet it is ſaid, That if a Man preſents his Clerk to 
the Biſhop, who dies before that he is received, he may preſent another, 
38 Ed. 3. 36. b. (and this holds good I ſuppoſe) in the Caſe of an Eccleii- 
aſtical Patron. 75 | | 

As when a common Lay-Patron doth vary, the Biſhop is at his Liberty 
which Clerk to receive, and if a Spiritual Patron doth preſent an unſufficient 
Clerk, the Biſhop alſo may chuſe whether he will receive another better qua- 
lified; ſo tho the true Patron doth preſent but one Clerk to his void Church, 
the Biſhop may ſafely in ſome Caſes refuſe to admit him, tho he be ſufficient; 
for if three Joynt-Tenants be of an Advowſon, or next Avoidance, and one 
or two of them do preſent alone, the Biſhop is not any Diſturber if he refuſe 
ſuch Clerk, rho' he may admit if he pleaſe, and good, 1 [»/f. 186. . for he 
is not bound to admit the Clerk, if all the Joint-Tenants do not join in a Preſent- 


ment, 6 Ed. 4. 10. 14 Eliz. Dyer 304. 54. or if two Join-Tenants be ſeiſed | 


of an Avowſon, and the one doth preſent alone, the Ordinary may * 
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his Clerk, becauſe: of their Joint Title, 1 It 186. . So it is if a Tenant in 
Common doth preſent alone; for that one Tenant in Common or Joint-Te- 
Tenant cannot put the other out of poſſeſſion, Quare [mpedit 12. Dr. and Stu- 
dent, Chap. 30. L. 2. 1 Inſt. 186. b. Paſch. 17 Jac. Rite and the Biſhop of 
Briſtol's Cate, Rolls Abr. part 2. p. 372. and they are ſaid to be but as 
one Patron, 5 H. 7. 8. 6 Ed. 4. and ought to agree in a Preſentment, 13 E- 
liz, Dyer 304. So if four Co- partners be of an Advowſon, and the two El- 
deſt, or the Eldeſt, and the third preſent one, and the other do preſent ano- 
ther, and not altogether, for that the Eldeſt, or ſhe whoſe turn it was to pre- 
ſent, did not preſent alone, the Ordinary may refuſe all their Clerks, the El- 
deſt Siſter having no Privilege, but where ſhe preſents alone, Co. Litt. 186. b. 
Dr. and Student, L. 2. Chap. 30. Parſon's Counſellor 21. But if a Grant of a next 
Avoidance be made to three, and after the Church doth void, and two of the 
three do preſent, the third Grantee being a Clerk, this is a good Preſent- 
ment, and the Biſhop cannot refuſe him, altho' all three were Joint-Tenants 
thereof by the Grant, and only two of them joined in the Preſentment, becauſe 
the third Perfon could nor preſent himſelf, and he may relinquiſh his Title, 
and accept of a Preſentment from the others, Dyer 13 & 14 Eliz. 304. So 
if one that is ſeiſed of an Advowſon, doth grant to three or more Perſons, & 
eorum cuilibet conjundim & diviſim Heredibus, Executoribus, & Ajſignatis ſuis 
prim im & proximam advocationem, and one of the ſaid Grantees without the 
reſt doth preſent another of them to the avoidance granted; this is a good 
Preſentment, Trin. 31 H. 8. Sir Godfrey Fuliamb's Caſe, Moores 4. Bendloe p. 34. 
and x Anderſon 2. 21 Ed. 4. fo. 66. 13 H. g. fo. 12. 35 H. 6. fo. 62. But if the 
Grant had been to three or more, Habendum eis conjundim & deviſim, and if 
one of the Grantees being preſented by another of them alone without the reſt, 
and the Biſhop had refuſed, peradventure ſaith Dyer, a Quare Impedit by him 
would have failed; for the ſeverance in the Hades in this Caſe ſeems 
void in Law, Mich. 13 & 14 Eliz. Dyer 304. See 21 Ed. 4. 66. And in all 
theſe Caſes of divers that have Right jointly preſenting ſeverally, in which 
Caſes the Ordinary is not bound to admit, no more is he bound to award a 
Jure Patronatus, but may ſuffer Laps to incur; yet the Ordinary cannot 
collate until rhe Six Months be paſſed, for if he do they may after agree, and 
bring a Quare Impedit againſt him, and remove his Clerk, Dr. and Student, I. 
2. Chap. 30. In like manner if one being ſeiſed of an Advowſon doth make 
his Will, and therein doth conſtitute three Executors, and appoints that 
they or any of them ſhall preſent A. one of the Executors, or any other of 
them upon the next Avoldihce, tho' the Perſon appointed to be preſented 
doth nor refuſe the Executorſhip and could not have preſented himſelf, and 
tho' the Deviſor were the Incumbent; and ſo the Church did become void 
by his Death: Yer the Preſentation made of him by the other Executor is 
good, Irin. 13 Jac. Harris v. Auſtin 3. Bulſtrode 43- But tho' a Patron can- 
not preſent himſelf, yer he may pray to be admitted by the Ordinary and 
good, bur if he preſent himſelf, tho' by a ſtrange Name, he may be put our, 


— 


35 H. 6. 59. Br, Quare Impedit 1. 


Laſtly, the Biſhop may refuſe a Preſentee upon the account of the Churches 


| being (as tis termed, ) litigious; which is, when two ſeveral Perſons do preſent 


their ſeveral Clerks to the Biſhop to be admitted by him, Paſch. 26 Eliz. C. B. 
Gerrerd's Caſe, 3 Leonard 98. in which Caſe the Biſhop may, and ought to 
refuſe both Clerks until the Right be enquired of, and if he doth admit either 
Clerk (unleſs the Clerk admitted upon Tryal be found to be preſented by the 
rightful Patron) he will be puniſhed as a Diſturber, by Hobart, Mic. 15 Fac. 
Brickbead, v. Arch-biſhop of Tork, Hobart 197. | 1 
Where 
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Where one Patron doth preſent his Clerk before any other hath preſented, 
the Church is not yet litigious, therefore if the Biſhop dorh refuſe him, he i; 
a Diſturber, and tho' another ſhould after preſent, whereby the Church they 
doth become Litigious, yet that will not excuſe the Biſhop from being a Di. 
{turber, if the firit Patron be upon Tryal found to have the better Title, nor 
can he have the benefit of Laps, tho no Action be brought againſt him, 
which makes it ſafe for the Biſhop to receive him that comes firſt, but then a 

ueſtion may be made, how can a Church (the Biſhop aCting thus lafely 
for himſelf) ever become Litigious, and how can it be truly 1aid that the 
Biſhop may juſtly refuſe both Clerks upon the account of two ſeveral Patron 
making their ſeveral Preſentments to him, unleſs their Preſentees ſhould hap. 

en to tender their Preſentments at one and the ſame time, which is not to 
N ſuppoſed. ; 

In anſwer to which, tis true, that if the Biſhop doth unjuſtly refuſe the 
Clerk of the true Patron before any other Preſentment is made, alrho' the 
Church by another Perſons preſenting after doth become litigious, he will 
not be excuſed (the true Patron prevailing at Law) from being a Diſturber, 
bur there is a great difference berwixt the Biſhop's ſuſpending the Admiſſion 
and Inſtitution of a Clerk, and his abſolute refuſal of him: A Biſhop is not 
bound inſtantly upon a Preſentment rendered to admit, if he hath other Buſi- 
neſs in hand, but may appoint the Clerk to repair to him at another time to 
receive Admiſſion and Inſtitution as hath been thewed. And when a Perſon 
is preſented to him, he may take competent time to examine his ſufficiency, 
and to enquire and inform himſelf of his Converlation, as hath alſo been 
ſhewed, Mich. 18 Jac. Hcllways and the Arch-biſhop of Tork's Caſe, Jones 4. 
and ſo faith Hobart in the ſame Caſe as reported by himſelf, Hobart 317. or he 
may take time by awarding a Jure Patronatus, to enquire of the Patron's Title, 
altho only one Perſon hath preſented, Jones 4. within which time another 
may preſent, and then the Biſhop may ſafely refuſe both, and if they do not 
proſecute, their Rights may have the Turn by Laps, Br. Quare Impedit 80. 

Alſo a Church is become Litigious , if two ſeveral Patrons claiming by 
ſeveral Titles ſhall preſent one, and the ſame Perſon ſeverally to a Church, for in 
this Caſe the Biſhop cannot admit the Preſentee generally, but muſt admi 
him of the Preſentation of one of them only, Parjo»'s Law, cap. 13. fol. Ico. 
and therefore may award a Jure Paironatus, whereby to inform himſelf in 
whom the Right is, bur this he is not bound to do, but at the requeſt of the 
Parties. See before, Chap. 12. but if no requeſt be made to have a fure P. 
tronatus awarded, and the Patrons do not proſecute their Rights at Common 
Law, the Biſhop may I conceive after the ſix Months expired collate for Laps. 

Allo a Church may become Litigious, if after a Jure Patronatm is award- 
ed, and Verdict given thereupon, another Clerk is preſented by a Patron 
whoſe Right was not diſcuſſed in the Jure Putronatws , before Admiſſ. 
on is requeſted of any Clerk by him for whom the Verdict was found, and in 
this Caſe a new Jure Patronatus upon requeſt is to be awarded, Degg, Pe. 
Com ſllor, fol. 14, 15. But if one hath Preſented, and his Title is found up- 
on a Jure Patronatus, and then requeſts the Biſhop to have his Clerk admit- 
ted, and after another Preſents, in this Caſe the Biſhop ſhould for his ſafety 
admit the Clerk of him for whom the Verdict is found, becauſe elle the 
Church becomes Litigious by his delay, which will make him a Diſturber, 
and if he doth not admit but ſuffers Laps to come to himſelf and then coliate, 
tis ſaid he is a Diſturber againſt both Preſenters. And in this Cale, in an 
Action brought againſt the Biſhop, and the ſpecial matter being made appcat 
by the Pleadings, the Iſſue ſhall be, whether he for whom the Title was found, 


did 
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did ſue to have his Clerk admitted, and whether the ſecond preſented 
to haſtily to the Biſhop that he could not admit the Clerk of the firſt, be- 
fore the ſecond Preſentation was made, 21 H. 6. p. 44. If two Patrons 
preſent their ſeveral Clerks, and cach of them hath at his requeſt a Jure 
Patronatws awarded ſingly, (as they may) and the Verdict of one Jury 
is contrary to the Verdict of the other, in this Caſe the Church remains 
- 1till Litigious, and the Biſhop need not admit the Clerk of either Patron, 
but ſuffer the Church to lapſe to himſelf, as is held, 21 H. 6. 44. Br. 
Quare Impedit 8o. But Sir Simon Degge makes a Quære whether the Biſhop 
in this Caſe may let the Church lapſe and fo collate, or whether he be not 
bound to admit one of the Clerks at his Election, Parſor's Counſellor 14. 
Braut if two Co-partners be of an Advowſon, and the Church doth void, where- 
upon they do ſcverally preſent to the Ordinary, this doth not make the Church 
to be Litigious, becaule they claim both by one Title, Parſon's Law, Chap. 
13. And ſo it is I ſuppoſe, where Tenants in Common or others that have a 
Joint Title preſent ſeverally. | 
Altho' the Biſhop by receiving the Clerk of him that firſt renders his Pre- 
| ſentation to him, dork thereby quit himſelf of all Danger of being found a 
* Diſturber, becauſc he hath done nothing but as Ordinary; yet it is highly 
reaſonable upon an avoidance (tho' it happen to be by ſuch means that he is 
not obliged to give the Patron notice thereof, that the Biſhop doth not too 
haſtily admit any Perſons Clerk, but that he give what time he may to all 
Perſons intereſted to take knowledge of the Avoidance, eſpecially it.a Pre- 
ſentation be made within a ſhort time after the Church falls void, or if a Ca- 
veat hath been centred, whether it be entred before or after the Church is 
void, altho' it be ſaid that the Biſhop need not regard a Caveat entred before 
the avoidance of the Church, Mich. 15 Jac. B. R. Rone's Cale, Popham 133. 
and by Moxntague, Hil. 15 Fac. B. R. Hutchins, v. Glover 2 Croke 463. & 
Rolls 1. Rep. 191, 227. For a Biſhop in theſe Matters is a Judge, and not 
only ſo, but alſo the great Paſtor of his Dioceſs, and ought ſo to bear him- 
ſelf, as to manifeſt that he hath a due reſpect as well to Equity as Juſtice, 
and therefore to do what he lawfully may, that no Perſon by his haſte be ſo 
{urpriſed, but may have Time and Opportunity to ſer up his Intereſt without 
diſadvantage thereto, Parſor's Councellor 16. But it is not adviſeable that the 
Biſhop doth refuſe to admit and inſtitute a Clerk only, becauſe a Caveat was 
entred before the Church was void, but that he do only ſuſpend the Admiſſion of 
him to enquire about the Clerk's Converſation or the like, otherwile fuppo- 
| ſing the Caveat (becauſe entred too ſoon not to be void) the Biſhop may be 
found to be a Diſturber for that cauſe in a Quare Impedit, and by this means, 
| the ſame Perſon, or other that hath Intereſt, may enter a new Caveat after 
| the Church is void, or Preſent, and then the Biſhop will not be found a Di- 
| ſturber, if ſued in a @»are Impedit, according to Coke and D.dderidge, Paſe h. 
13 Jac. B. R. in Hitching and Glower's Caſe, Rolls 1 Rep. 191. 227. 
But if a Perſon doth before his Church is void, ſulpeck that che Title to 
| his Advowſon will be drawn into Queſtion by any Pretender thereto, it is beſt 
| for his Security, that he enter a Caveat with the Biſhop before the Church 
| doth void, leſt he ſhould not have notice of an Avoidance ſo ſoon as it hap- 
pens, which Caveat ( altho' void as is ſaid before, becauſe made too ſoon) 
= ſerve his Turn, with a prudent and careful Ordinary, until ſuch time 
3 he may upon notice enter another, which he had beſt do with Specd, for 
then the Biſhop may ſtop any Proceedings to inſtitute another Clerk, and 
lhall not be found to be a Diſturber in a Quare Impedit,by Coke ard Dodderidge, 
in H:tchirg and Glover's Caſe, Rel!s Rep. 191. For a Caveat being 3 
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and the Biſhop doch inſtitute his Clerk be- 


132 oe We" 
jy entred, if another do pteſent, 
ated therewith, by the 


fore he chat entred the Caveat is called and acquai 
| the Inſtitution 15 void, and this ſeems to be granted at the 


Common Law; Mich. 15 Jac. B. K. Rone's Caſe, Pophum 133. and by Monr- 
tag ue, Mach. 15 J. Hutchins v. J lover, 2 Crotze 463. where it is concluded 


chat a Caveat is void if entred before the Church is void, and upon that rea 


hich implies that if it had been ſeaſonably entred, ir ſhould have 


ha 


had its Effects by the Common Law; 
becomes void, and a Stranger doth enter a Caveat with the Regiſter of the 
Biſhop, that none pe Inſtirured to the Church until he be made privy thereto, 
f the Caveat inſtitutes an Incumbent, ſtoppe 


and the Biſhop before he hath notice o 
for the Regiſter ought to ſed by 


che inſtirurion is meerly void in the Spiritual La, 
notifie the Caveat to che Biſhop, and his negligence in that Caſe ſhall not Wh 
5 e the Biſhop hath Notice of the Caveat, mit, a 


prejudice him that entred It; and if 
and before the day doth inſtitute an In- may | 


and gives day to him chat puts it in, 
che entring of the Caveat is as A Superſedeas Patro! 
Firſ 


cumbent, this is meerly void, fo 
at the Spiritual Law, Hil. 43 Eliza. Lord ouch's Caſe, Gould sborongh 146. 
And Doctor Tallbot faid, That a Caveat is of force for three Months only, beforc 
and that any one may ſafely preſent after che end thereof, 25 if no Caveat Duple. 
had been entred, in Hytchin and Glover Caſe, Hill. 15 Jac. 2. Croke 464. in his 
But norwithſtanding this, it hath been adjudged, that ir after a Caveat is gates, 
entred, Cc. 2 Clerk is Preſented, Inſtiruted and Inducted; altho this is not tute h 
good by the Canon-Law, yet che Church is full at che Common-Law, for the force 
breach of the Caveat is but a breach of the Canon, and doth not make che cd hs 
Inſtitution void, and a prohibition Was granted to ſtay a Suit in the Arches havin 
after the Induction, to avoid the Inſtitution upon chis Cauſe, Mich. 15 Car. ing tc 
Phipps and Hayter's Caſe, per Curiam, Rolls Abridg. p. 2. P. 361. and Paſcl. in for 
13 Jac. B. R. in Hitchin and Glover's Caſe, Rolls Rep. 191. and 227: ff | Tl 
Curiam. in Officy and 'Beſt's Caſe, Trin. 20 Car. 2. B. R. chere it was faid, Gene 
That a Caveat doth not preſerve Jus illæſum, 28 to make a nullity of all 7, or 
ſubſequent Proceedings, but is only a caution for the Information of the L 
Court, and is like a Caveat entred in the Chancery, that a patent ſhall not = | 
paſs, Or as Caveat in the Fine-Office in che Common Pleas, that ſuch 2 WA 
| or Fine paſſing contrary co ſuch Ca 15 5 


Fine ſhall not be levied; yet a Patent 
veats, ate not cherefore void. Fieri non debet ſed factum valet 1 Sid. 293. 
72. 2 Keble 392, Ge. Quere, Whether che Grdinary chat inſtituted ano 

| without the privity of him chat en- 
tred it, may not be puniſhed at che Common-Law as 2 Diſturber, if he chat 
„eat be found there to have che better Title, and if not, whe⸗ 


entred the Cavea 
cher he may not be puniſhed in the Spiritual Court for his Breach of che (a 


non. Parfons Counſellor 16. = 
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hat Remedy for a Clerk Preſented, if the Biſhop refuſe to ad- 
mit him, &c. Of Duplex Quercla & Jure Patronatus. 


Heſe things being thus premiſed, I come to the Queſtion, what courſe 

a Clerk may take, or what Remedies he may make uſe df, if he be 

ſtopped in taking a Title to an Eccleſiaſtical Benefice: And firſt if he be refu- 
ſed by the Biſhop. 

When the Biſhop doth withour good cauſe refuſe, or unduly delay to ad- 
mit, and inſtitute a Clerk to the Church to which he is preſented, the Clerk 
may have his Remedy againſt the Biſhop in the Eccleſiaſtical Court, as the 
Patron may in the Temporal Court. 

Firſt, the Clerk may have his Remedy in the Eccleſiaſtical Court, and that 
before the Ordinary to whom Appeals are to be made, viz. by the way of a 
Duplex Querela, that is, if a Biſhop doth refuſe, then before the Arch-biſhop 
in his Court of Appeals, and if an Arch-biſhop doth refuſe before the Dele- 


gates, and if the Biſhop doth admit the Clerk, and then doth refuſe to inſti- 


tute him, the Clerk may have the ſame Remedy againſt the Ordinary, to en- 
force him to do his Duty, Huttor's Caſe, Hobart 15. that is, the Cle: K preſent- 
ed having exhibited his Preſentation to the Biſhop or his Vicar General, (he 
having power to inſtitute) and being refuſed, or unjuſtly delayed, complain- 
ing to the Judge of Appeals thereof, the Judge is wont to write to the Biſhop 
in form of Law, and this Writing they call a Duplex Querela. 
This Duplex Querela is to contain a Monition to the Biſhop or his Vicar 
General, having Power to give Inſtitution, that within a certain time (vz.) 
9 or 15 days he admit the Party complaining, and alſo a Citation whereby 
the Biſhop may be cited to appear by himſelf, or Proctor at a day after , in 
caſe he doth not inſtitute, Cc. to ſhew cauſe why by reaſon of his neglect of 
doing Juſtice, the right of Inſtitution is not devolved to the Superiour Judge. 
It is alſo expedient, that the ſame Duplex @uerela doth contain an Inhibition 


to the Biſhop and his Vicar, (if he hath the power of inſtituting) that nothing 


| may be done by either of them, pendente lite, to the prejudice of the party 


complaining. The Clerk refuſed having obtained from the proper Judge a Da- 


ae e is to take care that ſome Perſon ſufficiently learned for that pur- 
| poſe, 


che time mentioned in the Duplex 


oth admoniſh the Biſhop to admit him, and do him Juſtice, within 


f Quereli, and allo according to the Contents 
thereof to inhibit the Biſhop ; If the Biſhop after he is admoniſhed to inſti- 


| tute the Preſentee, ſhall expreſly refuſe to admit him, the Mandatory may 


preſently cite the Biſhop to appear according to the Contents of the Duplex 
Querela ; but if no refuſal be made, the Biſhop being admoniſhed as afore- 
laid, the Clerk is firſt to repair to the Biſhop or his Vicar (if he inſtitute) on 
the third day after, if no more than 9 days are mentioned in the Duplex Que- 
re, or on the fifth day after, if fifteen days be appointed therein, and to ex- 
hibir his Preſentation, and to require Admiſſion and Juſtice in all reſpects to 
be done him, and to offer himſelf ready to ſubſcribe the 39 Articles of Reli- 
gion, and the Declaration as required by Law, and to take the Oaths of Su- 
premacy, and of Canonical Obedience, Cc. and to do every other thing re- 
quired by Law to be of him performed in reſpect of his Admiſſion and Inſti - 
tution unto that Benefice. And this he is to do two times more, if not received, 
: 7 212. 
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viz. every third, or every fifth day, according to the time given in the 7% 
plex Querelu. But if he cannot come to the preſence of the Biſhop, he iS to 
protelt his readineſs to receive his Admiſtion, cc. and to lublcribe, Ec. as 3. 
foreſaid, and to have at leaſt two Witneſſes thereof. If the Biſhop ſhall ng; 
do the Clerk Juſtice within the time limited after the expiration thereof, Hu 
Party preſented is to take care that the Biſhop be cited according to the Ie 
nor of the Duplex Bereta, If the Perſon that is to cite the biſhop canng; 
come to his Preſence, he is to ſignifie to ſome of the Biſhop's Servants, tha; 
he hath a Duplex SQuerela, at the inſtance of A. B. the Perſon preſented 
to the Church of C. to be by him Executed, and to defire that he may come 
to the preſence of the Biſhop. If he may not come to the Biſhop's Preſence 
ſo that he cannot cite him, the Preſentee is to expect till the * which che 
Biſhop ſhould 31 had he been cited, at which time he is to be called, and 
if he appear not by himſelf or Proctor, a Citation, V7 & Modis is to be de. 
creed, which is to be executed Perſonally, if the Biſhop may be ſpoken With, 
and if not, then by affixing it to the outward Doors of the Bithop's Palace, 
or of the Houſe where the Biſhop refides, or of his Cathedral Church, After 
the Biſhop is cited, whether by the firſt or by a ſecond Mandate, the Perſon ci. 
ting is to certiſie to the Clerk or his Proctor by his Letters, or by ſubſcribing 
upon the backſide of the Mandate, the day of executing the Monition, to in. 
ſtitute, and the Inhibition, the feveral days of the Preſentees asking Admiſſi 
on, and the day of his citing the Biſhop, and if the Biſhop refuſed expreſly 
to admit, that alſo is to be Certified. If the Biſhop appear not at the day, up 
on the Petition of the Prefentees Proctor, the Bithop being thrice called, is 
by the Judge pronounced: Contumacious, and as a puniſhment of his Contu- 
macy, the Judge doth pronounce the Right of inſtiruting the Preſentee to his 
Benefice, to be deyolved to the ſuperiour Judge, and doth decree that the 
Clerk ſhall be Inſtituted, and that he will write ro the Arch-deacon or Or. 
dinary of the Dioceſs where the Church is, commanding him to induct him. 
Then the Clerk is remitted: (if the Proceedings be in the Court of the Ar- 
ches or Audience) to the Arch-bithop to examine him, and the Arch-bifthoy 
approving of him, returns him with his fiat b:ſtitutio to the Judge, who be. 
fore he inſtitutes, is wont to require a Bond of the Preſentee to fave him 
harmleſs upon that account. But if the Biſhop doth appear, and doth alledg: 
ſome juſt Cauſe why he refuſed rhe Clerk, then are they to proceed to ſthe 
Tryal of that, as in other Summary Cauſes. If the Cauſe alledged by the Bi- 
ſhop be not proved, the Judg pronounces as before for his own Juriſdiction, 
and the Biſhop is to be condemned in Expences; and fo if he doth alledge an 
inſufficient Cauſe, as that the Church is litigious, for this he ought to have 
tryed. If the reaſon of the Biſhop's refuſal was for that the Church was 
full before, or was become litigious, the other Clerk concerned may appeat 
when the Biſhop ſhould, and defend his Cauſe as his own, and in his ow! 
Name, or having obtained the Biſhop's Mandate, he may imploy a Proctor to 
manage his Defence in the Biſhop's Name, and then the Judge ſhall nor pro- 
nounce for his own Juriſdiction, if the Church be not full unleſs upon cauſe 
after appearing. See for this matter Clerks Praxis Tit. Duplex Querelz, &c. 
And this way of proceeding in this Caſe againſt a Biſhop is allowed of by the 
Common Law, Hatton's Caſe, Hobart 15. and no prohibition lies for che 
Biſhop, in Stoke's Caſe, v. Sykes, Hill. 2 Car. Latch 192. 

Tho rhe Clerk be relievable in the Spiritual Court as is aforeſaid, in Cate 
that he be not admitted, & e. yet the Patron hath no Remedy there for a 
Diſturbance, and therefore if the Church being Litigious by reaſon that to 


have preſented to the inferiour Ordinary, and one Patron doth libel 2 the 
our: 
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165 
Court of Audience, affirming the Title to preſent to be in him, this Libe) 
being of the nature of a Declaration upon a @ware Impedit at Common-Law 
for the right of preſenting, and ſo for a thing tryable at Common-Law, a 
Prohibition lies, Paſeh. 13 Fac. B. R. Baile and Sir Henry Wallop's Cale, Rolle 
I Rep. 173. 

And if uf Biſhop be ſued by a Daplex Querela for refuſing one Clerk, and 
after doth inſtirure the Clerk of another Patron, and then doth ſue for a Pro- 
hibition againſt rhe Clerk that ſues him in the Spiritual Court to ſtop his pro- 
ceeding there, tho a Prohibition be granted, yet a Conſultation may be had, 
che Libel containing nothing but the contumacy of the Biſhop, in admitting 
pendente lite, eſpecially after he was inhibited, for he is to be punithed by the 
Spiritual Judge, altho” the Biſhop to have a Prohibition doth ſuggeſt to the 
Court, that there is no ſuch Church in his Dioceſs to which the firſt Clerk 
was Preſented, Trin. 31 Eliz. B. R. Slug v. the Biſhop of Landaffe, I Leonard 
181. Trin. 15 Jac. Middleton, v. Lawte, Moor 879, | 

So if two Clerks be preſented by one Patron, and the one doth ſue the other 
by a Duplex Querela, a Prohibition doth not lie before Inſtitution, by Dodde- 
ridge; but Jones denyed it, and faid that it had been reſolved to the contrary ; 
to which Dodderidge ſaid, that then the Induction was pendente lite, Hill. 2 
Car. Stoke v. Sykes, Latch p. 192. 

If a Biſhop refuſing a Preſentee, be ſued thereupon before his Metropolitan, 
whereupon the Metropolitan doth ſend to fuch Biſhop a Monition to receive 
the Clerk within a certain time, or elſe to appear before him to anſwer as a- 
foreſaid, and the Biſhop doing neither, the Arch-biſhop doth receive the Clerk 
and inſtitute him, and by his Warrant cauſe him to be Inducted, and after 


the Delegates to void the Inſtitution made by the Arch-biſhop as null, and by 
conſequence the Induction is void alſo ; ſuch Suit may be ſtopped by a Prohi- 
bition, for if by Induction which is a Temporal Act, and tryable by Temporal 
Law, the Church is abſolutely full; it may not be avoided bur by a Suit upon a 
Quare Impedit, or the like, at the Common-Law, and may notbe undermined 
by alledging inſufficiency in the Inſtitution in the Court Chriſtian, Hutton's 
| Caſe, Hobart 15. Mich. 12 Jac. Rowth v. the Biſhop of Cheſter, Moor 861. 
Trin. 15 Jac. Middleton, v. Lante, Moor 879. Trin. 15 Jac. Wilſon's Cofe, Hil. 
15 Jac. B. R. Hitching v. Glover, Rolls Abr. 2.283, by which it appears, that 
| after another Clerk is Inducted, this way of proceeding by a Duplex Ouerela 
in the Spiritual Court is not to be uſed, tho the Church be filled by the Bi- 
| ſhop Pendent the Deplex Quere ls. And it is generally ſaid, that after a Clerk 
| hath got Induction he is not to be queſtioned, neither as to the validity of his 
Inſtitution, nor of his Induction, Trin. 9 Jac. B. R. Holt's Caſe, 1 Bulſirode 
179. And accordingly, if a Man be Admitted, Inſtituted and Inducted to 4 
Church, and after be deprived, for that he was inſtituted againſt the Courſe of 
the Canon Law ; this is a void Sentence of Deprivation, for that it is now 
a Lay-Fee by Induction, Hill. 15 Jar. B. R. Hit. hing, v. Glover. Rolls by. 
25. 283. And it is alſo held, that Inſtitution cannot be voided by Sentence 
in che Spiritual Court, for which Linmood is vouched, and if fo, this Remedy 
by Duplex Querela muſt fail, if a former Clerk be inſtituted, altho unjuſtly, 
Mich. 15 Jar. B. R. Rone's Caſe, Popham 133. But in Offley and Beſt's Caſe, 
Trin. 18 Car. 2. B. R. 1 Siderfin 293. It is agreed, that if after Induction 
the Spiritual Court goes about to repeal the Inſtitution, a Prohibition ſhall 
be granted, but if the Repeal be before Induction, there no Prohibiton ſhall 
go, and where it is ſaid that the Spiritual Court cannot proceed againſt an In- 
cumbent after that he is Induced into the Church, that is not to be intended 
gencrally 


the Biſhop and the Preſentee of another Patron do ſue in like manner before 
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generally ſo underſtood, for without doubt, the Spiritual Court after a Clerk 
is Inducted, may proceed againſt him, and deprive him upon the account of 
Crimes he may be guilty of, or any Incapacities he lies under,as they may de. 
priveany Incumbent upon the Account of Simony as hath been before obſerv dior 
if he entred into Deacons Orders before 23Ycars of Age, and into Prieſts Orders 
before 24, as was Roberts and Paix's Caſe, 1 Jac. 2. B. R. 3 Modern Rep. 67. and 
no Prohibition in ſuch Caſes ſhall be granted: So if he be a Drunkard, or o- 
therwiſe, of an ill Life and Converſation, as was ſaid by the Court in that Cafe. 
If a Clerk be unjuſtly refuſed, or delayed by the Biſhop, tho he may have 
the aforeſaid Remedy, yet his Patron may alſo bring his Writ of @ware Jp. 
dit, or Darrein Preſemment, as his Cale ſhall require, and thereby enforce 
the Admiſſion and Inſtitution of his Clerk; but tho the Patron ſhould fo pry. 
cced againſt the Ordinary for diſturbing him to preſent, yet the Clerk may 
alſo proceed by a Duplex Querela againſt him in the Eccleſiaſtical Court, as ſeems 
to be implyed by Hutton's Caſe, Hobart 15. and if by means of ſuch Pro. 
ceeding, he doth get himſelf to be Inſtituted and Inducted , yet this is no 
abatement of his Patron's Writ; but if the Patron be put afterwards to ſue for 
a Prohibition to ſtop a Suit in the Delegates brought by any Perſon to avoid 
his Clerk's Inſtitution and Induction, had upon his Suit in the Eccleſiaſtica 
Court* from the Metropolitan, the Patron muſt make his Surmiſe, that the 
Church being full of his Preſentation, rhey attempt to avoid it in the Spiri- 
tual Court, upon a Pretenſe that the Inſtitution is null, and by conſequence 
the Induction alſo , without making any mention of the Suare [pd 
otherwiſe that his Quare Impedit will abate, by his own ſhewing, Huttor's Calc, 
Hobart 15. Quære. But whatever the Patron pleaſeth to do, the aforeſaid courſe 
of Procceding in the Eccleſiaſtical Court, is the moſt proper Remedy that the 
Clerk can uſe, in caſe he be refuſed by the Biſhop upon the account of an 
perſonal Fault or Defect, and not only becauſe by ſuch Courſe the Clerk in a 
ſhort time, leſs Charge, and hazard of loſing of his Living by Errors, (which 
are eaſily faln into at Common Law) may gain Inſtitution, bur alſo becauſe, 
altho his Patron bring his Action at Common-Law, for refuſing his Clerk 
for Crime or Inſufficiency, ſuch cauſe of refuſal ſhall be tryed by a Spiritual 
Judge, that is, if a Biſhop refuſe by the Metropolitan of the Province, a 
was granted by Skuttleworth, Serjeant, Mich. 30 Elix. C. B. in Specot's Caſe, } 
Leonard 199. fame Caſe in Gonldsborough 35. If the Arch-biſhop of York refuſe, 
the cauſe of refuſal ſhall be tryed by himſelf only, by Dyer: But Manmood Ju- 
ſtice ſaid, thar it ſhould be tryed by the Arch-biſhop of Canterbury; bur that 
I doubt, and the Eccleſiaſtical Judge is to make Certificate of his Judgment 
to the Temporal Court, upon which they may proceed to Sentence; but if the 
party in whom diſability is alledged, be f ther before his ſecond Examination, ſ 
as he cannot be examined, the tryal of his Ability, or Diſability ſhall be by the 
Country, for which was cited, 39 Ed. 3. Mrch 15 Eliz. C. B. Leonard 3 part 
199. 40 Ed.3. 25. 4 Ed. 3. 25 and by Dyer, Mick. 15 & 16 Eliz. C. B. 
Dyer 327. Mich Ja. Robert's Caſe, 2 Croke 269. Watſon & Baker's Caſe, 20 
Car. 2. 1 Siderfin 390. So in a Cuare Impedit againſt the Arch-bithop of Canter- 
bury, if the Ability of the Clerk come in queſtion, it is ſaid by Herdes Set. 
jeant, that it ſhall be tryed by the Country, and not by any inferiour Ordi- 
nary, Irin 1656. Hardres 65. and the ſame reaſon ſeems to be as to the Arch- 
biſhop of York. | | | 
This Remedy alſo is proper for the Clerk, in cafe the Biſhop doth fe. 
fuſe him upon Pretenſe that the Church is full; for that full or not 
full for the moſt part, ſhall be tryed by the Certificate of the Biſhop, being 


that Plenarty is by Inſtitution, but void or not void, being an Act noto- 
ricus 
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rious to the Country, and diſtinguiſhable by them, {hall be tryed by the 
Country, Mich. 20 Car. 2. Watſon v. Baker 1 Siderfin 390. but whether the 
Church be void by Deprivation or Ceſſion ſhall nor be tryed by the Ordina- 
ry, 15 Ed. 4. 25. Rovs 2. Abridg. tit. Tryal 583. Vet in the Caſe of Wat- 
jon and Baker as reported, 2 Keble 446, its ſaid that the Court was of Opini- 
on that voidance by Reſignation ſhould be tryed by the Country. 

If the Clerk be refuſed by the Biſhop, upon a Pretenſe only that the Church 
is become Litigious, he may have his Remedy by the ſame Biſhop that refu- 
ſed, by requiring the ſaid Biſhop to award a Jure Patronatus, to enquire in whom 
the right of Preſenting is, and where a Jure Patronatus is awarded, the Or- 
dinary ought in Juſtice to admit him, in whom the right is found by the Ver- 
dict, and certified to be by the Commiſſioners, altho' it be found and certifi- 
ed againſt the true Patron, 34 H. 6. 11. 34 H. 6. 38. And according to the 
Commiſſioners Certificate, in caſe they certifie contrary to what is found, 22 


H. 6. 2 for the Ordinary is a Judge in this Caſe, and therefore ought to 
carry him 


elf indifferently amongſt Pretenders; and having put the Patron to 
the charge of an Enquiry , he ought in Juſtice to follow the Verdict 
and Certificate, eſpecially becauſe the Law hath provided this Means to ſa- 
tisfic the Biſhop, and to ſecure him from being puniſhed as a Diſturber, if he 
pleaſe to follow ſuch Verdict as ſhall be given and certified to him, Paſch. 17 
Fac. Sir William Elvis v. the Arch-biſhop of Tork, Taylor and Biſhop, Hobart 
317. And if the Biſhop in going againſt the Verdict chance to admit the Clerk 
of the true Patron, yet this will not excuſe him from diſturbance in a Quare 
Impedit brought againſt him by the Perſon for whom the Verdict was found, for 
it is no Plea to ſay that he admitted the true Patron Clerk. However, the 
Biſhop is not compellable to award a Jure Patronatus when the Church is Liti- 
gious, nor after he hath awarded it to follow the Verdict given, but if he 
pleaſe may inſtitute the Clerk of the Patron he takes to have the better Title, 
either before a Jure Patronatws is awarded, Hitching & Glover's Caſe, Rolls 
Rep. 227. or whilſt it is depending, or after it is executed, alrho' it be con- 
trary to what is certified; and the Biſhop having ſo admitted a Clerk to the 
Church, he is not to be ſued in the Spiritual Court for that Cauſe, if he be, 
may have a Prohibition to ſtop ſuch Suit. But if the Patron of the Clerk that is 
rejected, doth bring his Quare Iupedit againſt the Biſhop,e*c. and will maintain 
him to be a Diſturber, if either the Patron whoſe Clerk he hath inſtituted 
will not plead and defend his Title, (for the Biſhop may not do it) or if he 
doth defend it, and the other be found to have the better Title, the Biſho 
will be puniſhed as a Diſturber, whether his Caſe be, that after the Chanth 
became Litigious, he upon requeſt refuſed to award a Jure Patranatus, and 
| inſtirured without it, or whilſt it was depending or having awarded it, he in- 
ſtirured contrary ro the Verdict, or if ſuch Patron doth not name the Biſho 
in his Writ, bur only the Patron and Incumbent, and proves his Title, by the 
Opinion of Hobart, he may have an Action upon the Caſe againſt the 
Ordinary for that wilful Wrong, and Trouble he hath pur him to, and reco- 
ver his Coſts and Damages, not in reſpect of the value of the Church, (for 
there is no damage for that by the Common Law, but by the Statute of 
Weſt. 2.) but for the Injury and Wrong he hath done him by ſuch Admiſſion ; 
but if he name the Ordinary in his @»are Impedit, he can have no ſuch Acti- 
on, and if he doth not name him, yer he cannot have ſuch an Action upon 
the Caſe before he bath tryed his Title in a proper Action, and againſt the 
Proper Parties; but if he happen to inſtitute the Clerk of him that upon Try- 
ar Common Law is found to have the better Title, the other is without 
all Remedy againſt the Biſhop, as much as if the Biſhop had awarded a Jure 
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Patronatw, and followed the Verdict given thereupon, Paſth. 26 Eliz, C. h. 
Gerrard's Caſe, 2 Leonard 168. Paſ b. 17 Jac. Sir William Elvis v. Arch-bijhuy 
of York, Taylor & Biſbop, Hobart 318. and Lord Stanbop's Caſe, v. Biſhop if 

incoln, &c. Hobart 242. SCC Chap. 20. | 

This Enqueſt by a Jure Patronatws is by Law allowed, not only for tlie 

ſecurity of the tro when a Church is Litigious, ſo that Diſturbance 
may not be imputed to him if he duly proceed therein, and act according to 
the Verdict thercupon given, and as a Remedy by which one of the Preten. 
ders Clerks may have Admitſion, and ſo the Cure may not be long neglect. 
ed; but alſo to ſatisfie the Ordinary when the Church is not Litigious, 
that is, when but one Perſon doth Preſent, if the Biſhop doubts that he which 
preſents hath no good Title to the Adyowſon, or preſent avoidance of the 
Church, Paſch. 17 Jac. Sir William Ele is, v. Arch-biſhop of Tork, Taylor & 
Biſhop, Hobart 317. And indeed, the Biſhop if he pleaſe may enquire of the 
Right of every Perſon that Preſents a Clerk to him, by awarding a Jure Pi. 
tronatus before he admits his Clerk, 21 H. 6. 44. And if in ſuch Caſe it be 
found that a Stranger hath a Right, if the Stranger doth peſent in fix Months, 
the Ordinary is to admit his Clerk, but if he let the fix Months paſs, the 
Ordinary is obliged to admir the Clerk of the Diſturber, and 1o is however 
barred of the Benefit of Laps, 34 H. 6. 40. 

When a Jure Patrozatus is awarded, the Biſhop doth proceed either by 
himſelf, or and that more uſually by a Commiſſion made under his Seal to 
certain Perſons as beſt pleaſeth him; if by Commiſſion, then it is done aft# 
this manner, the Biſhop doth appoint to fit in the void Church on a certain 
day, and doth decree a Monition againſt the Patrons preſenting, and the 
Clerks preſented, to be preſent there at the day appointed to ſee the Proceed. 
ings. Alſo the Biſhop is ro Decree, and ſend forth a publick Edict againſt 
all having or pretending to have any Intereſt or Right of preſenting to the 
vacant Church, to appear at the Day and Place appointed, to ſhew their 
Right, & c. And this publick Edict is to be affixed to the Door of the void 
Church in time of Divine Service. And againſt the day of appearance, ccr- 
tain Articles are to be prepared, which are to contain the particulars about 
which the Jury are to enquire, viz. (1.) Whether the Church be void, and 
how it became void. (2.) Who preſented at rhe laſt preceeding Avoidance, 
and to the two foregoing Avoidances. (3.) Whether the Perſons preſenting, 
preſented in their own Right. (4.) In whom the Inheritance of the Adyow- 
ton is, and who ought to preſent to the void Turn. (5.) Whether any of 
the Clerks preſented be known, or ſuſpected to be guilty of any Crime ren- 
dring him uncapable of Admiſſion to the ſaid Benefice, as Hereſie, Simony 
Ge. 

At the day appointed for this Enquiry, the Perſon or Perſons executing 
the aforeſaid Mandats or Citations, are to make Oath of the due Execution 
thereof, or the Execution of them may be certified upon the back-ſide of 
the ſaid Mandats, which muſt be done under ſome authentick Seal, 91z. 
Of the Arch-deacon, Commiſſary, or Rural Dean, againſt which day, the 
Biſhop is alſo ro ſummon a Jury for this purpoſe by way of Citation, which 
Jury is to conſiſt of ſix Clerks, and ſix Lay-men that live near to the yoid 
Church, and then the Parties cited, and thoſe of the Jury are to be publick- 
ly call'd, and if any of the Jury appear not, being duly ſummoned, they 
may be puniſhed, thar is, the Clergy- men by Sequeſtration, the Lay-men Þ) 
Excommunication, and ſo compell'd to appear; but leſt any fail, it is belt 
to ſummon more than the number of Twelve, for that more if the Judge 


think fir may be Sworn of the Jury, provided that there be an equal 2 
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of the Lay and Clergy. And if others cited appear not, they are to be 
pronounced contumacious, and the Proceedings are to go on however, G 
in Pænam Contumaciæ of them that do not appear. If fix Clergy and fix 
Lay- men appear to be of the Jury, which is the competent Number, they 
are to be Sworn, faithfully to enquire of the Articles, and in Swearing them, 
firſt a Clerk, then a Lay-man is to be Sworn, till a Jury of Twelve be 
made up. The Jury being impannelled, the Articles to be enquired of are 
to be publickly Read, and delivered to them, and then the Parties or their 
Council are to ſet forth their Intereſts or Titles, and produce their Eviden- 
ces to prove them. When the Parties and their Council have been fully 
heard, the Jury may give their Verdict at any time the fame Day, or if 
the Cauſe be doubtful, che Judge may aſſign them a longer time for to 
conſider of the Matter, and aſſign alſo a place where they ſhall give their 
Verdict. 

If che Verdict be that one of the Preſenters is Patron, or hath Right 
to preſent to the Avoidance, his Clerk ought to be admitted, unleſs they 
find alſo , that the Clerk is guilty of ſome Crime. But ſuppoſe the 
Jury will not give any Verdict, or that they be equally divided, half 
for one Patron, and halt for the other, or give a ſpecial Verdict, Quære, 
what farther Courſe is to be taken, viz. Whether rhe Biſhop may Summon 
a new Jury, or ſuffer the Church to Lapſe, as if no Jure Patronatus had been 
awarded, which I rather think, Vide, Clarks Praxis, Chap. 98, 99, 100. Par- 
Jens Counſ. 19. 21. 34 H.6. 41. 35 H. 6. 19. 

The Biſhop is not bound to make this Enquiry in Perſon, but may 
(as is uſual) ſubſtitute others, either of the Clergy or Laity, by his Com- 
miſſion under his Seal to act for him; but if his Commiſſioners neglect to 


execute their Commiſſions duly, it will not excuſe the Biſhop, for that the 


are of his own making: But the Civilians ſay, that the Commiſſioners ſhall 
be named by the Parties, and they only ſhall be prejudiced by the Commiſſi- 
oners neglect, Parſons Counſellor 22. And Note, That che Jure Patrona- 
tus ſhall be ſued at the Coſts of the Party, or his Clerk, and not of the 


Biſhop, Br. Quare Impedit. 12 34 Hen. 6. 38. 5 Hen. 7. 22. 4. Contra. Bro. 


| Coſts 2. 
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CHAP. III. 


Of the Writs of Quare Impedit, and Afiſe of Darrein Pie. 
ſentment, for what and for whom they are maintainable, and 
upon what Seiſin, &e. 


As the Clerk may have his Remedy in the Eccleſiaſtical Court, if the Biſhop 

doth unjuſtly refuſe or delay to Inſtitute him, ec. that is, until ſuch 

time as another Clerk is Inducted, or at leaſt Inſtituted, ſo as hath been ſaid 

upon what Account ſoever the Patron is diſturbed in preſenting, he generally 

ſpeaking, may have his Remedy at the Common-Law againſt the Biſhop, and 
all other Diſturbers. 

A Patron is ſaid to be diſturbed in Preſenting, either when the Biſhop hath 
admitted and inſtituted a Clerk, upon the Preſentment of another pretended 
Patron, or when the Biſhop will not admit the Patron's Clerk preſented to 
him upon any Pretenſe ; but if the Ordinary hath filled the Church by a 
wrongful: E the Patron is not thereby diſturbed; and therefore in 
ſuch Caſe the Patron muſt actually preſent, and the Ordinary muſt refuſe to 
admit his Clerk before the Patron can bring his Action; for tho the Ordina- 
ry hath collated, yet the true Patron may preſent to the ſame Ordinary, and he 
may inſtitute, c. his Clerk, and then the two Clerks in Treſpaſs, EjeQt- 
ment or Aſſiſe, ſhall try who hath the better Title, Grendon s Caſe, Plomden 
0 b. Neither is the true Patron diſturbed by a Strangers — a Clerk 
to the Biſhop to be admitted to his Church, unleſs the Biſhop hath admitted 
him accordingly ; bur the Biſhop's refuſing to admit the Patron's Clerk when 
Preſented, is no diſturbance, and therefore the Patron before he can bring his 
Action for any Diſturbance, muſt cauſe his Clerk to tender his Preſentmen: 
to the Biſhop, and require Admiſſion, and the Biſhop mult refuſe his Clerk, 
or elſe, tho? the Biſhop be named in the Writ, he may at the end of the ſix 

Months collate for Laps, Jenkins Cent. 1. Caſe 19. Pajch. 14 Fac. Brickbeas 
v. Arch-biſhop of Tork, Brownlow & Gouldsborough , 1 part 164. the ſame 
Caſe Hobart 200. that is, if his Church be not filled, or only filled by Col- 
lation, bur if it be filled upon a Preſentment made by a Stranger, the Patron 
is thereby diſturbed, and may bring his Action without making any Preſent- 
ment to the Biſhop,(as I conceive, )becauſe his Preſentment to the Biſhop when 
the Church is ſo filled is vain ; and if the Biſhop ſhould admit and inſtitute 
the Clerk, upon ſuch Preſentment all would be void. 


The Patron being ſo diſturbed that he hath cauſe of Action thereby, thc 
next thing is to conſider what Remedy the Law affords in ſuch Caſe molt 
proper for him, and theſe Remedies muſt be either ſuch as are given by ſome 
Act of Parliament, or elſe ſuch as are by the Common Law. Firſt, chen it 
is provided, Mhere an Agreement is made between many claiming one gd. 
vowlon, and inrolled befoze the Juſtices in the Roll, oz by Fine, in this 
Fozm; That one ſhall pjeſent the firſt time, and at the nert Avoidance al: 
ther, and the third time another, and ſa of manp, in caſe there be many); 
and when one hath Pꝛeſeuted, and had his Pieſentatton which he ought de 
have accozding to the Foꝛm of their Agreement and Fine, and at the ner! 
Avoidance he to whom the ſecond Pyeſentation belongeth is diſturbed by any 


that 
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that was party to the ſaid Fine, oz by ſome other in his ſtead- It ts Pꝛo- 
vided, That from hencetozth they that be ſo diſturbed (hall have no need to 
ſue a Quare Impedit, but ſhall reſo2t to the Roll 02 Fine. 

And it the ſaid Concozd 02 Agreement be found in the Roll oz Fine, then 
the Sheriff ſhall be commanded that he give knowledge unto the Diſturber 
that he be ready at ſome ſhoꝛt dap, containing the (pace of Fifteen Oays 02 
Thee Weeks (as the Place happeneth to be near oz far) fo2 to ſhew it he 
can alledge any thing wherefoze the Party that is diſturbed ought not to p2e- 
ſent; and if he come not, 02 peradventure doth come, and can alledge no⸗ 
thing to barr the Party of his Pꝛeſentation, by reaſon of any Deed made oz 


written, ſince the Fine was made oz inrolled he ſhall recover his Pꝛeſenta⸗ 
tion with his Damages, 13 E. 1. Chap, 5. 


This Clauſe of the Statute extendeth as well to ſtrangers of Blood, as to 
Coparceners who are privies in Blood, and if one of the Parties, or his 
Heirs, or a ſtranger uturp in the Turn of another, the Party wronged is not 
driven to his Quare Impedit, for it may be, that the Quare Impedit, or Aſſiſe 
of Darrein Preſentment may fail, and yet he may have remedy by this Branch 
of this Statute, for albeit there be a plenarty of ſix Months, yet the Party 


may have a Scire Facias _ the Roll or Fine, and therein recover the Preſen- 


tation and Damages, 2 ſ»ſtitntes 362. 


In other Caſes when the Patron is diſturbed in preſenting, tho' there lies no 
Action of the Caſe againſt the Biſhop for not inſtituting, as is ſaid Mich. 1 2 Fac. 
B. R. in Powle & Godfrey's Caſe, Rolls 1. Rep. 64. yet ordinarily he hath his Re- 
medy by the Writ of Quare Impedit, or of Darrein Preſentment as his Caſe ſhall 
be; yea, tho' the Patron be but an Infant, for of Advowſon of Churches, there be 
bur three original Writs, that is to ſay, one Writ of Right, and two of Poſ- 
ſelſion, viz. theſe of Quare Impedit, and Darrein Preſentment, Stat. 13 Ed. 
1. Chap. 5. And having already ſpoken of the Writ of Right in Chap. 13. theſe 
two Writs of Poſſeſſion which indeed chiefly relate to this matter, are here to 
be treated of. 

But note firſt, that there are other Writs that are of uſe to the Perſon that 
is to recover a Preſentment, as Ne Admittar, Quare Incumbravit, and Qua- 
re non Admilit. The Writ of Ne Admittas, lies for a Patron of a Church after 
| a Quare Impedit by him brought and depending, wiz. returned, 2 E. 4. II. 

Thar is, if he doubt that the Biſhop will collate, or admit the Clerk of another 
Perion, Pendente lite: The Writ is to be directed to the Biſhop to prohibite 
him, Lerms of Law, Quare Impedit, Mich. 6 Jac. in Langdale's Caſe 12 Coke 
59, 60. Fitz, Nat. Br. 37. Lit. F. But Writ muſt be ſued out within the fix 
Months, and not after, unleſs it be in the Caſe of the King, Regiſt. Orig. 3r. 
| 4. and a Writ may be directed to the Chief Juſtice of the Common-Pleas, to 
Certifie whether there be any Plea depending in that Court concerning that 
| Church, Regiſt. Orig. 31. b. And if the Biſhop doth admit the Clerk of an 
other Perſon pending the Suit, and he that brings the Ne Admittas doth re- 
cover, he ſhall have a Quare Incumbravit, and thereby remove him who came 
in Pendente lite, by whatſoever Title he came in, and ſhall force him that 
hath Right to recover by Quare Impedit, Mich. 3 Jac. B. R. Lancaſter v. Lowe 
2 Croke 93. But if the Ne Admittas be ſued out before any Writ of Quare In- 
pedit pending, if a Quare Impedit be after brought, and made retornable be- 
tore any Certificate had from the Chief Juſtice of the Common-Pleas, whether 
there be ſuch a Suit pending or not, I ſuppoſe it may be well enough. If rwo 
be in Suit for an Advowſon, and the Biſhop doth admit the Clerk of one of 
them within the ſix Months, and the other recovers, he may have the Writ 
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ot Quare Incumbrauii againſt the Biſhop, but one ſhall not have this Wrir of 

nar. Incumbravit without making mention in the Writ of ſome Recovery b 
him had, Reg. /t. Orig. 32. b. Fitz. Nat. B. R. 42. K. And this Writ lies not 
but after a Ne Admiitas ſued out, Fitz. Nat. Br. 42 h. 

When a Quare Incambravit is brought againſt the Biſhop, if it be found by 
the Verdict chat the Biſhop hath incumbred the Church after the Prohibition 
of Ne Admittas delivered to him, and within the fix Months after the 4. 
voidance, to the Damage of the Plaintiff, the Damages taxed by the Enque!} 
are to be awarded to the Plaintift, and a Writ for him is to be directed to the 


Biſhop to diſincumber the Church; but the Temporalities of the Biſhoprick are 


not to be ſeiſed in this Caſe, for the Contempt, as they may be in an Attach. 
ment upon a Prohibition; and if the Biſhop endeavour to prevent the taking 
of the Enqueſt, by alledging that he hath received the Clerk of the Plaintiff, 
and hath inſtituted him, this will not be allowed, 21 Ed. 3. 3. Br. Quare 
Incumbravit. But it is a good Plea for the Biſhop, that he did not incumber 
the Church after a Prohibition delivered to him. If the Plaintiff be Non: ſui 
ina Writ of Quare Incumbravit, he may have another Writ of Quare Incup. 
bravit, and may vary from his firſt Declaration, No. Na. Br. 48. 21 Ed,z, 
42. And note, that this Writ is to be brought in the County where the 
Church is, 38 H. 6. 15. Fitz. Nat. Br. 48 d. 

And now to conſider in what Caſes the Patron may be relieved by the 
Writs of Quare Impedit or Darrein Preſentment ; Firſt, a Patron may haye a 
Quare Impedit for a Chapel, Prebend, Vicarage, Hoſpital, 18 Ed. 3. 1. Re- 
giſt. Orig. 31. a. or other Houſe that is of the Advowſon of other Men, by 
Stat. 13 Ed. 1. Chap. 5. So a Quare Impedit doth lie of a Donative, and the 
Writ ſhall be quod permittat ipſum preſentare ad Eccleſiam, and the Patron is 
to ſer forth the ſpecial Matter in his Declaration, Coke Littleton 344. fo it 
dorh lic of a Free Chapel, which a Man hath by the Patent of the King, if 
the Sheriff will not put him into poſſeſſion, 14 H. 4. 11. b. ſo it doth lie for 
a Deanry by the King, altho that ir be Elective, 17 Ed. 3. 40. and for an 
Arch-deaconry, for it is not a meer Function, but is local, in that an Archdez- 
con hath locum in Choro : Allo for a Prebend, by the Equity of the Stature o 
13 Ed. 1. Chap. 5. Trin. 31 Eliz. C. B. Smallwood, &c. v. the Biſhop of Lin, 
field, &c. 1 Leonard 205. and Trin. 31 Eliz. 3 Croke 141. 24 Ed. 1 42.Paſch. 
31 Eliz. C. B. Sale v. the Biſhop of Litchfield, Owen 99. but it doth not lie of 
a Chancellorſhip or Commiſlaryſhip, becauſe they are but meer Offices, to 
they be granted for the Life of the Patentee, and are not local, ſuch Officers 
having no place in the Cathedral. 

And what is ſaid of the Quare Impedit, I ſuppoſe is true alſo of the Writ 
of Darrein Preſentment; only I find that the Writ of Darrein Preſentment, is 
{aid not to lie of Prebends, or Churches Prebendated, aitho? that the Writ of 
Right of Advomſon, and Quare Impedit doth lie thereof, Fitz. Na. Br. 32. 4: 
19 H. 3. Fitz. Darrein Preſentment 23. and the reaſon given is, that an Aſſizc 
of Darrein Pre ſeniment doth require the Jurors to view the Church by che 
words of the Writ, and thereſore out of reverence to Cathedral Churches where 
Prebends are, theſe Writs lie not thereof, Jenhins, Cent. x Caſe 1. See 2 Iſt. 303. 

Tho' theſe Writs do lie even indifferently for the Preſentments aforeſaic, 
yet they do not lie indifferently for all Perſons. Where a Man may have an 
Alliſe of Darrein Preſentment he may have a Quare Impedit, but not contr?- 
riwiſe ; an Aſſiſe of Darrein Preſentment, lies wheae a Perſon or his Anceſe 
ors hath preſented formerly to a Church, in preſenting to which being void, he 
is diſturbed; but a Quzare Impedit lies upon diſturbance for a Perſon that had 
never before Preſented. Sce Terms of Lam, Quare Impedit. 
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Tho' it be ſaid that an Aſſiſe of Darrein Preſentment doth lie where a Per- 
ſon or his Anceſtors hath preſented formerly, yet if J. S. doth preſent in my 
Name, and with my Aſſent, and afterwards the Church becomes void, this 
is a ſufficient Preſentment for me to have an Aſſiſe of Darrein Preſentment a- 
gainſt J. S. for that this was as my Preſentment, Trin. 5 Ed. 1. Rot. 25. 
He that is Tenant in Fee of an Advowſon may have this Writ, Rolls Abr. part 
2. p. 382. and ſo may Tenant in Tail of an Advowſon, and is not driven of 
neceſſity to his Quare Impedit, 46 Aſſiſe 4. And not only he who hath the 
Free-hold, but alſo he who is a Leſſee for Years only, having preſented be- 


fore, may bring this Writ, Fitz. N. 31 J. 5 H. 7. 16. b. Farfax Contra. 


Kellway 118. b. 50 Ed. 3. 14. by Holt. And ſo may Tenant at Will who 
hath preſented, Koll. Abr. part 2. p. 380, 281. Contra 50 Ed. 3. 14. This 
Writ, as hath been ſaid, is not only maintainable upon a Preſentment made b 
him that brings it, but alſo upon a Preſentment made by any of his Anceſtors; 
and therefore an Heir that comes in by Deſcent, his Anceſtor having preſent- 
ed, may maintain this Writ, Britton, fol. 242. b. and the Preſentment of the 
Grand-tather is ſufficient for the Grand-ſon to have it, who had never preſented, 
if it be the laſt Preſentment, Trin. 5 Ed. 1. Rot. 25. And altho' the Church 
became void by Reſignation, Deprivation, ec. yer the Writ thall be to inquire, 
Quis ad vocatus &c. Preſentavit ultimam perſonam que mortua eſt, &c. 6 E.3.41.b, 
But thisWrit doth not lie amongſt Coparceners,when one doth uſurp in the Turn 
of the other, by reaſon of the Privity that is between them, and by the words of 
the Writ it is againſt him that advocationem deforceat, 20 Ed. 3. 15 Ed. 3. 
Fitz. Darrein Prejentment. but in ſuch Caſe a Quare Impedit lies, Jenkins Cent. 
1 Caſe 1. And note, that when 'tis ſaid that to the maintaining of this Writ 
he that brings it, or his Anceſtor muſt have preſented, it is to be underſtood, 
that the Clerk preſented be alſo Inſtituted, and Inſtitution without Induction 
is ſufficient, 38 H. 6. 16. b. 

To the maintaing of this Writ of Darrein Preſentment ; it is further Requi- 
red, That he who brings it have the ſame Eſtate, or parcel of the ſame Eſtate, 
by which the former FE reſentment was made, Rolls Abr. part 2. p. 381. There- 
fore if a Man being Tenant for anothers Life of an Advowſon dorh preſent, and 
after his Eſtate is enlarged for his own Life, and then the Church doth void 
again, he ſhall not maintain an Aſſiſe of Darrein Preſentment upon the ſaid 
Preſentment, becauſe this is not the ſame Eſtate, nor any parcel of the Eſtate 
upon which the firſt Preſentment was made, but a new Eſtate, Kellwey 118. b. 

So if Leſſee for Years of an Advowſon doth preſent, and after his Eſtate is 
enlarged for Life, or in Fee, and then the Church doth void, he ſhall not have 


an Aſſiſe of Darrein Preſentment, becauſe he hath a new Eſtate by the en- 
largement; the ſame Law is if Leſſee at will doth preſent, and after his Eſtate 
is enlarged for Life or for Years. If Leſſee for Years of an Advowſon doth 
| preſent, and his Leaſe being ended, he takes a new Leaſe for Years of the 
| lame Advowſon ; it ſeems clearly that he ſhall not have this Writ, becauſe he 


hath another Eſtate than that upon which the Preſentment was made, or if 
Leſſee for Years, or for anothers Life doth preſent, and after doth purchaſe rhe 


| Reverſion, and then rhe Years expire or Ceſtuy que vie dieth, and after the 


Church doth void, he ſhall not have this Writ, for that he is in of another Eſtate, 
and fo itſhall be, altho that the Church doth void during the Years, or during 
the Life of the Ceſtuy que vie, for the firſt Eſtate is extinct by his own Act, and 
therefore he ſhall not have any benefit of the firſt Eſtate. Or if the Grantee 
of the next Avoidance doth preſent, and then purchaſeth the Advowſon, he 
ſhall not have this Writ upon the next Avoidance, becaule this is mcerly a new 


__ „and no parcel of the firſt Eſtate upon which the Preſentment was 
made, It 
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If a Feme be Leſſee for Life of an Advowſon, the remainder for Life to ths 
Husband, rhe Husband preſents, and then the Wife dieth, the Husband ſhal 
ot have this Writ at the next voidance, becauſe that the firſt Preſentment ya; 
in the right of his Wife by reaſon of her Eſtate, and now he is ſeiſed of ang. 
ther Eſtate in his own Right. So if the Husband being ſeiſed of an Advowſon in 
the Right of his Wife, doth preſent, and after hath Iſſue, and then the Wife be. 
being dead, the Church becomes void, the Husband ſhall not have this Mit, 
becauſe that now he is ſeiſed of another Eſtate than that upon which he preſenteg 
before, for at the firſt he had not any Eſtate but only in the Right of his Wit, 
and now he is ſeiſed of an Eſtate for his own Life, as Tenant by the Curte. 
teſie, dubitatur, Kellwey 118. b. But if the Husband hath preſented after he 
hath Iſſue, and then the Wife doth die, and the Church doth after become voi 
the Husband ſhall have this Writ, becauſe that he had an inception of an E. 
ſtate for Life by the Courteſie at the firſt Preſentment, which by the death of 
the Wife is become complcat. 

If Leſſee for Life of an Advowſon upon Condition to have the Fee doi 
reſent, and after the Fee doth accrue when the Church doth void, it ſeems 
that he ſhall have this Writ, becauſe that parcel of the old Eſtate doth conti. 
nue, and it had a poſlibility of accruing at the time of the firſt Preſent- 
ment. 

So if two Joint-tenants for Years, Life, or in Fee do preſent, and after one 
of them doth die, the Church after becoming void, the Survivor ſhall haye this 
Writ, becauſe he hath the ſame Eſtate that he had upon the firſt Preſentment. 
So if Tenant in Fee, or in Tail of an Advowſon upon Condition to have it 
for Life, or for Years doth preſent, and after his Eſtate doth. decreaſe, he ſhall 
have this Writ when the Church doth void again, becauſe he hath parcel of 
the old Eſtate. So if Tenant in Tail doth preſent, and afterwards becomes 
Tenant after Poſſibility, at the next avoidance he ſhall have this Writ, becauſe 
this is a Remnant of the Eſtate Tail, for all which laſt Caſes ſee Roll, Als. 
part 2. p. 381. 

Bur ſeeing the Writ of Quare Impedit doth lie for all Perſons who may 
maintain an Aſliſe of Darren Preſentment, it ſeems to be the ſafeſt Courle 
bring that Writ upon any diſturbance : Bur altho' it be ſaid, that a Man may 
in many Caſes have either Writ, yet in no caſe can he maintain both, there. 
fore if the Plaintiff hath brought a Quare Impedit upon a Diſturbance, and 
hanging the ſame, doth bring an Aſſiſe of Darrein Preſentment againſt the 
ſame Defendants, the Defendants may in Pleading ſhew this ſpecial Matter in 
certain, and averr that both Writs are upon the ſame Avoidance,and the Writ of 
Darrein Preſentment will be abated, Mich. 15 Jac. William Andrews, v. Ar(:- 
biſhop of York, Mary, Counteſs of Shrewsbury and Haker, Hobart 184. and Hui 
ton 3. and Moor 883. For if an Aſſiſe of Darrein Preſentment be brought, 
and after that a Quare Impedit for the ſame Avoidance, the Aſſiſe ſhall abate, 
and the Ouare Impedit ſhall ſtand, for the Quare Impedit is of a higher nature 
than the Aſſiſe, 10 Ed. 3. Statham in Darrein Preſentment, 3. voucked by Ju. 
ſtice Warburton, in Hutt. 4. Regiſter Orig. 30. a. and a Quare impedit is laid 

to be depending when it is returned, 2 Ed. 4. fol. 11. And it is alfo ſaid, that 
if he againſt whom an Aſſiſe of Darrein Pre ſentment is brought, doth bring 2 

arc Impedit, the Darrein Preſentment ſhall abate, Regiſt. fol. 30. Sec Sid. 
Weſtm. 2. Chap. 5. which gives to him that is diſturbed the Election of tbe 
one Writ or the other, but not both Writs, Mich. 15 Jac. Andrews v. Hack 
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As a Patron that is diſturbed cannot have both a Quare Impedit, and an Af. 
ſiſe of Darrein Preſentment for the ſame Avoidance, ſo neither can he have 
two Quare Impedits ; and altho' the Patron after the firſt Qzare Impedit 
brought, the Church remaining void, doth preſent a ſecond Clerk to the Bi- 
ſhop, who is as the former refuſed, and doth bring his ſecond Writ, and de- 
* clare upon the latter diſturbance; yet the ſecond Writ ſhall abate, becauſe the 
principal Effect of the Suit is to gain, and recover the Preſentation, and if the 
* ſecond Writ ſhould not abate, he ſhould have two Suits at once for the ſame 
thing; beſides, the nature of a Quare Impedit is to be Final, upon Non: ſuit 
or Diſcontinuance, but this way were to defeat the Law in that Point, and the 
adding a new Defendant in the latter Writ to the Defendants in the former 
Writ, will not amend the Caſe, for ſtill there are two Suits depending againſt 
one Man ſor the ſame thing: but tis ſaid, that a Man may have as many 
Quare Impedits as he will againſt ſeveral Perſons, Trin 14 Jac. Edward Earl of 
Bedford, v. William Biſhop of Exeter, and Henry Wilſon, Hobart 137. the ſame 
Caſe, Brownlow and Gouldsborough, 1 part 163. 

Concerning the Writ of Quare Impedit, we muſt know, that altho' it be 
of more general uſe than an Aſſiſe of Darrein Preſentment, yet it doth not lie 
for all Perſons, and in all Caſes ; for if when a Church is void, the Ordina- 
ry doth by wrong Collate, and after the Rightful Patron doth grant away the 
Advowſon in Fee, as by ſuch Grant, the Grantee cannot have the void Turn, 
ſo neither can the Grantor have any Action for it, he having deſtroyed, not 
transferred over all his Righ: and Remedy to it, by his Grant of the Advow- 
fon, Hil. 14 Eliz. Leake v. Biſhop of Cotentry, and Dodor Babington, 3 Croke 
| 811, 6 Ed. 3. Br. preſent. al Eſgliſe 62. From which it ſeems to follow, that 
if one who is ſeiſed in Fee of an Advowſon, doth Mortgage the ſame for a 
Sum of Money, and the Money being not paid, the Grant becomes abſo- 
luce, and the Church doth then void, if during the Avoidance the Money be- 
ing paid, and the Advowſon reconveyed, the Mortgager doth get the Clerk 
inſtituted to the void Church, the Mortgagee is without all Remedy, altho' the 
void Turn was in him, and could not paſs by his reconveyance of the Advow- 
fon, or if the Biſhop doth in ſuch Caſe Collate, or other Perſon doth get the 
Church filled by Uſurpation, both Mortgager and Mortgagee are without all 
Remedy for that Turn, Quære. Yet it hath been held, that if two Coparceners 
| be of an Advowſon appendant to a Mannor, and the Church voiding, the one 
of them doth alien before their Clerk is admitted, yet both of them ſhall 
| have a Quare Impedit for the void Turn, as being veſted in them. So 
if he that is ſeiſed of Land to which an Advowſon is Appendant be diſleiſed, 
and the Diſſeiſee doth Levy a Fine to a Stranger of the Land to which, Ge. 

| the Diſſeiſor ſhall keep the Land, and by Contequence the Advowſon for ever, 
„bor the Diſſeiſee againſt his own Fine cannot claim, and the Conuſee cannot 
| enter, the right which the Diſſeiſee had, being extinct by the Fine, 2 Coke 56, 
> Wh dee Terms of Law, Diſſeiſor; bur 1 Croke 48 4. ſeems to be to the contrary. 

Alſo it is to be noted, that when it is ſaid that the Fatron may have his 
Remedy, as well when the Church is full as when it is void; it is to be un- 
derſtood, if the Patron doth uſe his Remedy before the Uſurpation be ſo com- 
pleated, as that the Uſurper's Clerk may plead Plenarty by ſix Months, for 
then that Turn is gone without Recovery, Jenlbins Cent. 3 Caſe 7. but when 
an Uſurpation is ſo compleated, and when thereupon the Patron is barred of 
al Remedy at Law for the Avoidance that ſhall afterwards happen, ſo that 
be doth thereby loſe his Advowſon for ever without Remedy, ſee Chap. 10 & 
13. But Plenarty is not pleadable ordinarily by an Incumbent againſt the 
King, for chat he at any time having Right, may bring his Writ, yet if a 
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Clerk by Inſtitution and InduCtion upon the preſentation of a Stranger, being 
become Incumbent, de fadlo, of a Church of the King's Gift, the King may 
by ſpecial Words confirm to ſuch Incumbent, ſo chat the King cannot after. 
wards remove him by a Quare Impedit, 7 H. 4. 37. and by Popham, Trin. 4 
Jac. King v. Matthew Brownlow and Gomldsborongh, 1 part 1 66. and Jenkin, 
Cent. 7. Cale 96, which alſo ſeems to be granted, Mich. 13 Jac. King, v. Biſhop 
of Norwich & alios, Rolli, 1 Rep. 235. but it is there ſaid, that the King 
may preſent after the death of the Incumbent. But if the King doth preſent 
to a Prebend, Ratione Temporalinm Epiſcopi, ſede vacante ; and before Inſti. 
tution the King doth repeal his Preſentment, and after the ſame Preſentee is 
Inſtituted and Inſtalled by the Guardian of the Spirirualries, altho' that the 
King ſhould recite that the Preſentee was canonically Inſtituted, ex ſua Pre. 
ſentatione, and ſhould ratifie his Preſentation and Incumbency, yer the King 
may either preſent another, and his Admiſſion ſhall be good, or have his Re. 
medy at Law to enforce the Admiſſion of another Preſentee, becauſe the Clerk 
was never in ex Pre/entatione Regis, nor by Collation, or Inſtitution, and In- 
duction when the Confirmation was made, and ſo the Confirmation being 
made of a Title when there was none, was void, Trin. 12 Elix. Dyer 292. fee 
25 Ed. 3. fol. 47. 90. So if the King be uſurped upon, and the Ulurper's 
Clerk be only Inſtituted, and then the King by his Letters Parents, doth ratifie 
and confirm to him his Eſtate for Term of his Life: This Confirmation will 
not bar the King, but he may bring his Writ and remove the Clerk, by rea- 
fon that he was not in Poſſeſſion for want of Induftionwhen the Confirmation 
was had, 7 H. 4. fol. 7. vouched by Manwood in Hare and Buckleys Caſe, 
Trin. 20 Elix. C. B. Plomden 528. So if the Clerk be Complete Incumbent 
by Uſurpation, and the King doth bring his Quare Impedit, and after the King 
doth Confirm the Incumbent's Title, yet if the Court doth perceive that the 
Confirmation ſhall be to the prejudice of the _ in after-times, the Court 
ſhall adjudge the Confirmation void, and proceed in the Snare Impedit, 4; 
Ed. 3. 19. Br. Preſentation al Egliſe 8. Quære. However, the Clerk who obtain; 
the King's Confirmation in ſuch Caſe, muſt be as well Inducted as Inſtituted, 
otherwite the Confirmation will nothing avail him, 11 H. 4. 7. Br. Qua 
Impedit 150. | 

And as the King, ſo as I ſuppoſe any common Patron may confirm the 
Title of an Uſurper's Clerk to bar himſelf of his Remedy to remove him, 
but if there be two Tenants in Common of an Advowſon, and one of them 
being Summoned and Severed, the other doth recover alone, he that is Se- 
vered after the Recovery, cannot Releaſe or Confirm to the Incumbent, ſo 
as to bar the other that recovered, by Dodderidge, Haughton and Damport, 
Mich. 13 Jar. B. R. Fairlank v. Durham, &c. 1 Rolls Rep. 244. Howevcr, 
he may releaſe to the Uſurper, when his Clerk is Inſtituted and Inducted, and 
ſo bar himſelf of all Action at Law, whereby the Ufurper's Clerk might be 
removed; bur if divers Perſons, as Coparceners be ſeiſed of an Advowlon, 
and one of them doth releaſe to the Uſurper's Clerk, all Demands, Actions, 
and Wrongs, touching the Preſentment; this is only available ro bar him 
that doth relcaſe, and not the others, Mich. 39 & 40 Eliz. C. B. The Connie | 
of Northumberland's Caſe, 5 Coke 97. and Moor p. 455. and 2 Anderſon's 45. 

Alſo if a Preſentation be made by a Stranger to an Appropriation, upon 
which his Clerk is Inſtituted and alſo Inducted, yet the Patron of the Appto. 
priation cannot have this Writ, becauſe by ſuch Induction he cannot be pur 
out of Poſſeſſion, 44 Ed. 3. 33. J. Grendon' Caſe, Plowd. 500 b. And before 
the Statute of 27 of H. 8. of ſes if Ceſtuy que uſe of a Mannor to which an 


Adyowſon was Appendant, had preſented to the Church when it was void by 2 
| une 
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ſufferance of the Feoflee; yet if he had been diſturbed, he could not have 
maintained this Writ, for that he had not any Eſtate in him, 17 H. 7. Kell. 
42. b. but now he may. If one hath a Grant of an Avoidance for Years, or 
the like, and the Church being void, is diſturbed in Preſenting, and dies, his 
Executors may have a Quare Impedit ſpecially upon their Caſe for ſuch di- 
ſturbance, Tran. 31 Eliz. Smallwood, &c. v. Biſhop -j Litchfield, &c. 1 Leo- 
> rard 205. and that by equity of the Stature, 4 Ed. 3. Ch. 7. Paſch. 32. 
Eli. C. B. Sale v. the Biſhop of Coventry, &c. 1 Anderſon 241. and ſhall re- 
cover Damages, Mich. 32 & 33 Elia. Smallwood and others, v. Biſbop of Co- 
ventrey, &c. 3 Croke 241. which ſhall be Aſſets in the Hands of the Executor, 
Paſch. 31 Elm. Scale v. the Biſhop of Litchfield, Owen 99. So if an Husband 
be ſeiſed of an Advowlon in the Right of his Wife, and the Church doth be- 
come void during the Coverture, he may have a Quare Impedit in his own 
Name as {ome hold, but the Wife ſhall have it if ſhe Survive, and the Hus- 
band if he Survive her, 1 1ſt. 351. 4. but if rhe Church had fallen void 
before the Coverture, the Turn is a thing meerly in Action, and therefore the 
Husband ſhall not have it if he ſurvive her, 1 {»ſt. 351. . A Chapter may 
have this Writ againſt their Dean of their ſeveral poſſeſſions, 40 E. 3. 28 b. Ge- 
nerally he that will maintain this Writ muſt be able to count of ſome Seifin or 
Poſſeſſion, for tis a Writ of Poſſeſſion, and the Preſentment is the Poſſeſſion, 
and he that brings it muſt be capable of alledging a Preſentment in himſelf, 
or in ſome other Perſon whoſe Eſtate he hath, 21 Ed. 4. 2. and by Warburton 
Trin. 14 Jac. Digby and Fitzherbert, Caſe 1. Brownlow and Gonldsborough 167. 
That is, that his Clerk be inſtituted at leaſt upon ſuch Preſentment, for that 
is ſufficient without Induction, 38 H. 6. 15. b. by Markham; and upon this 
Reaſon it is, that the Lord Coke faith, Admiſſions and Inſtitutions are the life 
of Advowſons, and therefore if the Patron ſuſpect that the Regiſter of the Bi- 
ſhop will be negligent in the keeping of them, he may have a Certiorari to 
the Biſhop to certifie them into the Chancery, 2 1 3885 
If a Man doth erect a Church at this day, and iſturbed in Preſenting, 
it is ſaid that he cannot maintain a Quare Impedit, becauſe he cannot alledge 
any Preſentment, Rolls Abr. part 2. 376. Dubitatur, 20 Ed. 4. 14. b. Contra 
21 Ed. 4. 3. But by Fitz. Nat. Br. 33. h. vouched in the caſe of the King 
againſt the Biſhop of Worceſter, & c. Vaughan, 57. he may in ſuch Caſe have 
a Quare Impedit without alledging a Preſentation by any Perſon, declarin 
upon the ſpecial matter, and fo I ſuppoſe the Law is now taken to be. If a 
Church hath been Appropriated time out of Memory to an Abby, and then 
| the Abby to which it was appropriated is diſſolved ; this perpetual Incum- 
| bency is not a ſufficient Seilnn for the Patron, for that the Church was not 
| preſcntative, Rolls Abr. 2. p. 377. Dubitatur, 20 Ed. 4. 15. But if the King 
be ſeiſed of an Advowſon which hath been ever held as appropriated, he ſhall 
have a Quare Impedit without alledging any Preſentation, 17 E. 3. 10 b. 20 
E. 4. 15. So a Preſentation unto a Prebendary, which is afterwards changed 
| into a Treaſury, is ſufficient to maintain a Quare Impedit upon a diſturbance 
| to the Treaſury, 50 FE. 3. 26. cited in Bcwil's Caſe, 4 Co. 9. b. But if an Ad- 
WW \owion be granted to one by Parliament, ſuch Perſon being diſturbed may 
have his Quare Impedit, 21 Ed. 4.3. b. ſo if the King be Entitled to an Ad- 
Yowlon by Office, he ſhall have his Writ without Preſentation, 2x Ed. 4. 16 
7. 2. but 17 Ed. 3. 10. is to the contrary, for there a Preſentment is al- 
ledged and Traverſed, and the Traverſe allowed by the Court, where the King 
made Title by a ſeiſure by Office of the poſſeſſion of a Prior Alien, and a 
Preſentment alledged in the Proctor of the Prior; but it is ſaid, that if the 
Licheater ſeiſe an Advowſon upon particular Command to ſeiſe it, the King 
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may have a Quare Iwpedit without alledging any Preſentment, for the ſeiſure 
made Title without more. 

If a Man doth recover in a Writ of Right of Advowſon, and hath Exccy. 
tion, he may have a Quare Impedit without alledging any Seiſin, for that the 
Recovery doth very ſufficiently affirm his Right, 14 Ed. 2. Quare Impedit 151. 
And it is ſaid that he may alledge Seiſin in the recoveree by Preſentment, but 


this is not traverſable, 17 Ed. 3. 10. b. So a Recovery againſt one in a Qu. 


re Impedit, and Damages for two Years, for that the Church was full of an 
Incumbent, is a good Title after in another Quare Impedit, without alledgin 
any Preſentment ; but in this Caſe, if he had once Preſented, and the Church 
full after the Recovery upon his Preſentment, this Recovery is no ſufficient 
Title, 42 Ed. 3. 8. b. But it is ſaid, that a Recovery in a Quare Impedit 
without alledging a Preſentment is not ſufficient, for that it may be againſt a 
Deforceor that claimeth nothing in the Patronage, 39 H. 6. 25. b. 

But generally, he that will have this Writ, mult alledge a Preſentment in 
himſelf, or in im whoſe Eſtate he hath, and ſuch Preſentment which was not 
before the time of Memory, for that ſuch Preſentment is not tryable, 17 Ed. z, 
10, II. 14. b. 20 Ed. 4.15. 42 Ed. 3.4.b. but in ſuch Cale may alledge 
the Preſentment to be within the memory of Man, and then it is good, be- 
cauſe the time is not traverſable, 17 Ed. 3. 14. b. 

If the King be ſeiſed of a Mannor to which an Advowſon is Appendant, 
and the Church voiding, a ſtranger doth Uſurp, and after the King doth 
grant the Mannor and Adyowſon in Fee to another, as he may, for that the 


laid Ne f doth not put the King out of Poſſeſſion, and then the Church 


doth void, the Grantee ſhall have his Quare Impedit being diſturbed, and 
make his Title by the laſt Preſentment of the King, without making mention 
of the Preſentation of the Stranger, Hobart 140. Mich. 14 Eliz. Leonard 3. 61. 
So if upon an Alienation in Mortmain of an Advowſon, if the Lord of whom 
it is held, at the next Avoidance, doth bring a Quare Impedit, it is ſufficient 
for him to alledge a Preſentment in his Tenant that did alien it in Mortmain, 
21 Ed. 3. 27. b. So a Preſentment or Collation made by an Ordinary upon 
the account of a Laps is a ſufficient Seiſin for the Patron, 39 H. 6. 24. . 
becaulc the Ordinary in ſuch Cafe doth Preſent or Collate as in che Right ot 
the Patron, and the Law interprets it as done by the Patron himſelf, Mic. 
32, 33 Eliz. B. R. Lancaſter v. Lucas, 1 Leonard 234. Hob. 154. in Colt 
and Glover's Caſe. So a Preſentment in the Grantor of an Advowſon is tut- 
ficient in a Quzare Impedit brought by the Purchaſer, 2 Inſtit. 356. and it 
the Purchaſer be diſturbed by his Grantor, he ſhall have a Quare Impedit a- 
gainſt him, 39 fl. 6. ow Impedit, 95 per Cur. and ſaid to have been very 
often ſo adjudged; ſo a Preſentment by the Farher is ſufficient ; for the Wite 
of the Son being Tenant in Dower of the Advowſon, and alſo for the ſe- 
cond Husband in the Right of the Wife, 14 HF. 4. 12. So the Preſentment 
of the Grantee of a next Avoidance is a ſufficient Title for the Patron in 
Fee to have this Writ, becauſe the Preſentment of the Grantee is made in the 
Right and Title of the Grantor, 9 H. 7. 23. Counteſs of Northumberland“ 
Caſe, 5 Coke 97. b. 6. But againſt this it was ſaid, that in a 2h Impedit the 
Preſentment ought always to be alledged in him who hath the abſolute In- 
heritance, and not in any other, for which were cited, 18 Ed. 3. 15. 24 
Ed. 3. 37. 40 Ed. 3. 10. 43 Ed. 3. 4. 33 F. 6. 32. 7 Ed. 4. 20. 9 H. J. 
23. 16 H. 7. 7. In which Books it is held that a Preſentment by a 'Tenan! 
for Life, or for Years, or by a Guardian, or by a Grantce of the next Avoid- 
ance is no Title for him in Reverſion, but all the Juſtices but Ower held as 
before, and anſwered, that thoſe Books be not directly, that a — 

| allcages 
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alledged in the Grantee is not good, but that where a Preſentment is alledged 
in the Grantor and Grantee, that the Preſentment in the Grantor is only 
Traverſable; for that is the Principal, and the alledging of the Preſentment 
in both is not double, and here the Title is not only alledged by the Preſent- 
ment, bur alſo by the deſcent principally, (which note) and ſo Judgment was 
given, Mich. 38, 39 Eliz. C. B. Fitton, and the Counteſs of Northumberland, 
&c. v. Hall 3 Croke 518. & Moo. 455. So if a Grantee of a next Avoid- 
ance doth preſent, and after the Heir of the Grantor doth grant the next A- 
voidance, the ſaid Preſentment is ſufficient for the ſecond Grantee, 9 H. 7. 
23. or if the Grantee of a next Avoidance doth preſent, and after the 
Grantor doth grant away the Advowſon to A. who doth grant it to B. the 
ſaid Preſentment is ſufficient for B. without alledging any Preſentment in 
his Grantor or A. Dyer, I & 2 of Mary 106. So if a Tenant for Years 
doth preſent during his Term, it is ſufficient for him in Reverſion, 22 Ed. 
9. b. the like if Leſſee for Life doth preſent, 22 Ed. 4. 9. b. Co. 5. 97. b. 
Co. 6. Brediman's Cale 57. b H. 7.23. or Tenant at Will, 22 Ed. 4.9. b. Te- 
nant in Dower, or by Courteſie, Tenant by Statute Merchant, Staple or 
Elegit, Co. 5. 97. b. or Guardian during the Wardſhip, 22 Ed. 4. 9. b. Co. 
5.97. b. altho' that the King be the Guardian ; ud ſo where a Mannor 
doth deſcend, and no Preſentment hath been before by the Anceſtors of the 
Heir who was the Purchaſer of the Mannor, 42 Ed. 3. 4. b. Alſo if the King 
doth preſent in the Right of his Ward, tho' the Ward hath no Right, this 
is an Uſurpation for the Ward, and is a ſufficient Preſentation for the King, 
if the Church doth void again during the Nonage, and for the Heir afterwards, 
42 Ed. 3. 4. Contra 21 Ed. 4.9. b. as to the Heir. However it is ſaid, that a 
Preſentation. made by the ProCtor of an Abbot in the Right of the Ab- 
bor, is a ſufficient Seiſin for the Abbot, 17 Ed. 3. 14. Admit. 60, 76. and 
that this Preſentment by the Proctor ſhould have been ſufficient for the King, 
| having the poſſeſſion by reaſon of War, the Abbot being an Alien, 17 Ed. 
# 3. 10. Admit 60. Adjudg. 76. ſo a Preſentment by a Biſhop as Patron is ſuf- 


| eien for the King to maintain a Quare Impedit for an Advowſon that comes 
to him with the Temporalties of a Biſhoprick, 50 Ed. 3. 26. 


— — — 
— 


. 


| Writs of Quare Impedit and Darrein Preſentment, how to be 
brought. 


rein Preſentment and Quare Impedit do lie; The next thing to be 

wed, is how theſe Writs are to be brought, and in bringing of which the 

pg mult be very careful ; as alſo in managing his Suit in every Re- 
pect. 

Firſt, therefore the Patron muſt ſee that his Writ be duly made out, and 
that in reſpect of the Latin and Form thereof, Paſch. 40 Eliz. Sir Hugh 
Portman s Caſe, 7 Co. 27. for tho' if the Writ abate upon that Account, the 
Plaintiff may have a new Wrir, yet if ſuch new Writ may not be brought 
Within the ſix Months, he cannot recover that Avoidance, and for that rea- 
lon the Judges have frequently been very tender in abating Writs upon nice 


l Aa Excep- 
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H Aving ſhewed of what Preferments, and for whom the Writs of Dar- 
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Exceptions to the Form orLatin of the Writ, where the Party can have no new 
Writ, but ſhould remain remedileſs if the Writ brought ſhould abate, as where 
the Writ ſhould have been, que ad donationem ſuam ſpectat; and (ad) Was 
left out thereof, yet the Writ was amended after divers motions, becauſe the 
ſix Months were paſt, and ſo the Preſentation thould otherwiſe have been 
loſt, Mich. 30 & 31 Eliz. Rooksby's Cale, 3 Croke 119. So a Quare Impedit 
being — by the Queen, exception was taken to the Writ, becauſe the 
Words were, Cuod permittat ipſam præ ſentare ad Rectoriam de D. where it 
ought to be ad Eccleſiam. The Court awarded that the Writ ſhould be Open- 
ly amended in Court by a Clerk of the Chancery, Paſch. 37 Eliz.C. B. I. 
onard 4 part, Caſe 47. So one having Title to preſent to a Vicarage, brought 
his Writ of @ware Impedit ad Preſentandum ad Eccleſiam deW.which word Fe 1 f. 
am always intends Right of Advowſon of the Parſonage, but when the Title is 
to the Vicarage only, there is a ſpecial Writ, ad Præſentandum ad Vicariam, Re. 
giſt. Orig. 31. a. ſo the Writ was miſtaken before the appearance of the Defen. 
dant the Plaintiff moved, that the Writ might be amended, and it was amen. 
died accordingly, but this amendment was made upon Special and particular 
Reaſons which were in the Caſe, viz. becaule it was a Peremptory Action; 
and the ſix Months being paſt, and the Plaintiff a Purchaſer of the Advowſon, 
and if this Writ failed, he had loſt his Advowſon for ever, and the Miſ-prifi- 
on happened (as was made to appear) by the Clerk, who did not purſue 
his Direction, Trin. 3 Car. C. B. Turner v. Palmer, x Croke 74. but this 
Caſe being upon ſuch Special and particular Reaſons, is not to be depended 
upon in other Caſes that do not come up to the reaſon of it. See Freemans 
Caſe, 5 Co. 45. By this Caſe it ppears, chat if a Patron be diſturbed to col- 
late to a Vicarage, his Writ ſhall be, Quod permittat præſentare ad Vicarian, 
F. N. B. fo. 32. and 15 Eliz. Dyer 323. Regiſt. 31. and not ad Eccleſjan, 
but it is not neceſſary to ſay ad perpetuam Vicariam, 17 Ed. 3. 12. for there 
is no ſuch Writ: yet we find, that if the Writ be quod permittat praſer- 
tare ad Eccleſiam, and the Title is ad Vicariam, this is no Error, for that 
Vicaria is Eccleſia, and by the Grant de Eccleſia, the Advowſon paſles , by 
Coke, to which the Courts ſeemed to aſſent, Mich. 13 Jac. King v. the Bis) 
of Norwich and others, Rolls 1 Rep. 237. 


If a Writ be brought upon a diſturbance to collate, yet it ſhall be good it | 


it ſay Preſentare, 17 Ed. 3. 64. But if a Patron doth bring his Writ for a Cha. 
pel, the Writ ſhall not be quod permittat preſentare ad Eccleſtan, but ad Capelian, 
8 H. 6. 32. 37. and if he hath the Right of Preſenting, his Writ ſhall be Pre- 
ſentare, not Nominare, elſe it will abate, Brownlow and Gouldsborough 1 part 


p. 159. If the Clerk of a Donative be diſturbed, his Patron may have a 


Duare Impedit, quod permittat ipſum preſentare ad Eccleſtam, &c. and declare 
upon the ſpecial Matter, Co. Litt. 344. 1 Jac. B. R. Fairchild and Gai 
Caſe, Rolls Abr. part 2. p. 380. 

If there be two ſeveral Patrons, and two ſeveral Incumbents of one and the 
fame Church, ſo that the one Patron hath a diſtin and ſeparate half of thc 


Tythes for his Incumbent from the other Patron, and his Incumbent as it ma 
be, Mich. 15 Car. B. R. Stoughton v. Palmer, Jones 446. 10 Coke fo. 136. F. V 


B. 39. In this Caſe, both the Advowſon and the Church are ſevered in Right 
and Poſſeſſion, and either Patron ifdiſturbed, to preſent to his Moiety, may have 
a Quare Impedit præſentare ad Medietatem Eccleſiæ, 33 H. 6. 11. 1 Inft. 17. b, 
18. 4. ſo where there are three Patrons and Parſons of one Church, &. cach 
Patron may have his Quare Impedit preſentare ad tertiam partem Eccleſte, and 
not ad Medietatem Eccleſie, Vide F. N. B. 30, 31 Ed. 3. Droit 68, 69. 22 


Aff. p. 33. And ſo if one be Patron of two parts of a Church, his Writ = 
0 - 
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be Preſentare ad duas partes Eccleſie; but in theſe Cafes, (by Coke) the Patron 
may if he pleaſe have a Quare Impedit præſentare ad Eccleſtam, as well as in 
the other Form, becauſe upon the matter as to him it is one Church, Trin. 10 
Jac. C. B. Richard Smith's Caſe, 10 Coke 136. to which agreeth the Book of 
Entries, 477. Title, Quare [mpedit, 6 Ed. 6. Dyer 78. and the Lord Windſor's 
Caſe, 5 Co. 102. But however, it is ſaid that where there be two Advowlons 
in one Church, the Declaration muſt be to the Moiety, or the third part, 
as the Caſe ſhall be, Mich. 15 Fac. Windham v. Biſhop of Norwich, Brownlow 
and Gonldsborough, 1 part 165. And according to this, when one brought a 
Quare Impedit præſentare ad duas partes Eccleſiæ, and in his Declaration made 
Title to the Advowſon of two parts of the Church, it was held per Curiam, 
that the Writ was good, and that the Declaration did well maintain it, be- 
cauſe that in a Church there may be ſeveral Portions to which Preſcatments 
may be made; as one of the Firſt, another of the Second, and another of the 
Third Portion, &. and of them there may be divers Advowſons, and he 
that is diſturbed may declare that he is ſeiſed of the firſt, ſecond, or third 
Part, as the Caſe requires. But in the principal Caſe, if the Declaration 
had not been that he was ſeiſed of the Advowſon of the two Parts, but ac- 
cording to the Writ that he was ſeiſed of the two Parts, and Preſented, the 
Writ and Declaration would have abated, Paſch. 37 Eliz. Stanhop v. the Bi- 
ſhop of Lincoln, C. B. 2 Anderſon 23. 

But when there is but one Incumbent of one Church, altho' that the Ad- 
vowſon be divided and ſevered into ſeveral Hands, to preſent by Turns, yet 


there ſhall never be a Quare Impedit preſentare ad Medietatem ſeu tertiam par- 


tem Eccieſiæ, but ad Eccieſiam generally, becauſe there being but one Incum- 
bent, one Church, and one Cure, there is not any Moiety in the Church 
which is the Parſons, but the ſame is entire, altho' that there be in the Ad- 
vowſon, Vide F. N. B. 39. f.g. 5 H. 7. 8. Trin. 10 Jac. C. B. Richard Smith's 
Caſe, 10 Coke 136. 1 Inſt. 18. a. Therefore in a Quare Impedit brought to 
permit him to preſent to the Church of 4. and declared that he was ſeiſed of 
a Mannor to which the Advowſon of the Church was Appendant, viz. to 
preſent thereto every firſt Turn, and that another was ſeiſed of another Man- 
nor, to which the Advowſon was Appendant, viz. to preſent there to every 
lecond Turn, and an Exception was taken to the Declaration, becauſe by 
the Writ the Plaintiff claimed the entire Advowſon, and by his Count he 
claimed bur the firſt Turn, and alſo becauſe he did not alledge that he ought 
to have the firſt Turn, bur the Exception was over-ruled, becauſe when in 
ſuch Caſe the Church is void, he to whom it appertains to Preſent, hath the 


| entire Advowſon, Mich 13 Jac. Windham v. the Biſhop of Norwich, Brownlow 
| and Gouldeboroug h, I part 165. 


But if in ancient time, there have been two Patrons of one Church, and 


the one Patron was wont to preſent to one Moiety, and the other to the o- 
| ther Moiety, and after both the Moieties at two ſeveral times be appropria- 


ted to one and the ſame Church or Hoſpital, and after that is held as one en- 
tire ReCtory, and certified into the Court of Firſt-Fruits as one Rectory, and 
then this Church is preſented ro by the Appropriator, or by him that may 
happen to be the Impropriator thereof, as to an Entire Rectory, upon any 
Diſturbance which may after happen, the Writ ſhall be Quare [mpedit præſen- 
tare ad Eccleſiam, for that then there is but one Incumbency, and one Patron 


5 Car. B. R. Fones 446. 

As concerning the Writ of Right in theſe Caſes, it is ſaid by Coke, that 
where two Patrons do preſent two ſeveral Perſons to one Church, a Writ of 
Right lieth de advocatione Medietatis Eccleſie ; but when the Adyowſon » 

| only 


\ 


of the whole Church, which I collect from Stoughton and Palmer's Caſe, Mich. 
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only parted betwixt two Co-partners,and one is diſturbed by a Stranger, a Mrit 


of Right licth de Medietatis advocationss, Trin. 10 Jac. C. B. Richard Smith; 
Caſe, 10 Cole 136. 5 

The alteration of the Church as to its Name or otherwiſe, doth no ways 
obſtruct the Patron from having this Writ of Quare Impedit for the recover 
of the Preſentment, if this Writ might have formerly been brought before ſuch 
Alteration made; therefore if a Patron hath preſented to a Provoſtſhip, and 
after the Name is changed, yet the ſaid Preſentment is a ſufficient ſeiſin to 
maintain a Quare [peat upon the new Name, 50 Ed. 3. 26. and 4 Coke . 
ſo if a Preſentment hach been made to a Church Parochial, and then it |; 
turned to a Church Collegiate, the Patron may have a Quare Impedit without 
other Preſentment, or if Preſentment hath been made to two Churches, and 
after they be United, he that is made Patron by this Union may have this 
Writ without other Preſentment, or if Preſentment be made to an Advowſon, 
and after it be Appropriated, and a Vicarage made in the ſame Church, the 
Preſentment aforeſaid is ſufficient to have a Qzare Impedis for the Vicarage, 
without other Preſentment to the Vicarage; and after a Vicarage is endowed, 
if the Patron doth preſent thereto as to a Parſonage, it is thereby a become 
Parſonage, and che Incumbent may be ſued in a Writ of Annuity as Parſon, and 
the Patron upon diſturbance may have his Writ as to a Church, 11 H. 6. 18. 
cited, Mich. 4 Fac. C. B. Sir Moyl Finch's Caſe, 6 Coke 66, ſo if a Perſon be Pa- 
tron of a Chapel that hath = Parochialia, and doth preſent thereto by 
the name of a Church, and the Preſentees have been received thereto, 
as to a Church, it is no longer a Chapel but a Church, and if a Diſtur- 
bance happen upon any Avoidance thereof, the Patron may have his Quare 
Impedit as to a Church, 47 Ed. 3. 5.4. cited Mich. 4 Jac. C. B. Sir Moyl: 
Finche's Caſe, 6 Coke 66. and by Dodderidge and Coke, Hill. 12 Fac. 
Church-wardens of Aſhton, v. the Pariſh 1 Brummage, Rells 1 Rep. 1 26. and 
if the Defendant ſhould plead that the ſame is a Chapel no Church, that 
matter ſhall be tryed by the Country and not by the Biſhop, 45 E. 3. 6. 
8 H. 6. 32. 37. It is alſo ſaid, that every Chapel ſhall be intended to be 


Temporal, and not to belong to the Ordinaries Juriſdiction rather than | 
Spiritual, and within the Ordinaries Juriſdiction, without that be made to ap- 


2 6 H. 7. 14. 4. If a Church be known by two Names, the Patron may 
ave this Writ for the Church by either Name, tho' it hath not had both 


Names Time out of Mind, 21 H. 8. 4. And if Iſſue be joined, that there is 


no Church known by that Name in the County where the Writ is brought, 
yet if there be any Church in the ſame County known by ſuch Name, it is 
ſufficient to maintain that Writ, which agreeth with the Book of 41 Ed. 3. 30 


Mich. 4. Jac. C. B. Sir Moyle Finch's Cale, 6 Coke 66. And if two Churches | 
the Name 


be United, and the Advowſons become one, if it be known by 
of both Churches, the Patron may maintain his Writ by one Name or the o- 
ther, and need not mention both Names, as to ſay Dale cum Sale; Coppledicke 
v. Tanſy, Hutton 31. neither is it requiſite in a Quare Impedit or Darren 
Preſentment brought, to name the Saint to which the Church was Dedicated, 
but only to ſay generally, ad Eccleſiam, or ad Vicariam De Dale, as the Calc 


ſhall be, becauſe the Church is ſufficiently known by that Name, Dr. rs 


Caſe, Hill 11. Fac. 11. Coke 22. But if there be ſuch a Miſnoſmer of thc 
Church, that there cannot appear to be any ſuch Church, or that it be not 


ſufficiently differenced, ſo that it may be known from another Church, the | 
. 17 Dyer 259. . In all Writs of Quare | 


Writ will abate. See for this qo Ed. 3 
Impedit, the Teſt of the Writ ought to be made the very Day it is taken out, 


and not at any time before, and this by Reaſon of the Laps, Regiſt. 4 8 5 


1 
. 
” . 
*. 
* 
* 
i . 4 
* 
. 
* 
go” 
"I 
2 
5 
7 
724 
* 
' 29 
* 
* 
* 
CY 


Chap. 24. 


"—_ * BY 
© 
E E 3 
* A 2 * f . 2 
Ni 


| CHAP. XXIV. 


Quare Impedit and Darrein Preſentment; by whom, againſt 
whom, and in what County to be brought; and what ſhall be 
ſufficient Cauſe to abate ſuch Writs. 


N the next place, Care muſt be taken that the Writ be brought by pro- 

per Perſons, as to that Tenants in Common, and Joinr-Tenants ought 
to join in the Writ, Paſch. 37 Eli. * v. the Biſhop of Lincoln, Ander- 
fon 2 part. 23. Mich. 24, and 25 Eliz. William Harris v. Nichols, 1 Ander- 
ſon 63. So if an Advowſon doth deſcend to Co-parceners, and a Stranger doth 
preſent, all the Co-parceners muſt joyn in the Writ, becauſe he that Uſurps 

ains the entire Advowſon againſt them all, but if the Writ be brought jointly 

y many, and they do vary in their Declaration as to the Title they make, 
the Writ thall abate, becauſe the Judgment ought to be according to the Writ, if 
there be not Summons and Severance; and upon divers Titles a joynt ſudgment 
cannot be given, and they can but have one rightful Title , which muſt be 
intended to be jointly in them all, the Writ being brought jointly by them, 
Moor 184. 26 H.8. 5.4. But if two Co-parceners or Joint-Tenants join in a 
Quare Impedit, and the one will plead covenouſly, he may be compelled in 
Chancery to join with the others in Plea, Cary p. 20. 

If an Husband be ſeiſed of an Advowſon in the right of his Wife, the 
Church voiding, the Husband alone without his Wife, bur in the right of his 
Wife, may maintain a Pere Impedit, Bro. Abr. tit. Baron & Feme, 28 & 41. 
for the Preſentment that is to be recovered is but a Chattel, and belongs to 
the Husband, and the words of the Quare Impedit are proper to ſerve him, 
for that he is hindred to preſent to a Church that is in his Gift, or he may 
as is ſaid by ſome Books bring an Aſſiſe of Darrein Preſentment without join- 


well as the other, Fenkin Cent. 1. Caſe 1. Hill. 5. Car. C. B. Dixy v. the 
| Bayliffs and Burgeſſes of Derby, Hetly 159. Litt. Rep. 274. 1 Inſtit. 35 1. But in 
| March 47. it ſeems to be held that the Wife ought to join with her Husband, 
being that tho the Preſentment belongs to the Husband, yet it is in her Right. 


| doth lie in ſuch Caſe forthe Husband alone; for tho' it be granted that the Writ 
| of Quare Impedit doth well lie, yet it is ſaid that an Aſſiſe of Darrein Preſent- 
ment is not maintainable by the Husband without his Wife, for that the Hus- 
band ſhall recover nothing but his Preſentation, and Damages, which is the 
| Judgment in a Qnuare Impedit, but an Aſſiſe of Darrein Preſentment is a mixt 
Action in which the Advowſon it ſelf is to be recovered, which the Husband 
| cannot do without his Wife joining with him, Bro. tit. Baron and Feme 48. 
1 Brownlow 159. But this ſeems contrary to what is ſaid by Coke in Harris and 
| Auſtin's Caſe, 3 Bulſt. 38. and allo to the Regiſter 30. a. and to 1 Brownlow 160. 
| and to all the Books which own that a Qzare Impedit is a Writ of a higher 
| Nature than the Writ of Darrein Preſ:ntment, Brownlow and Goldsboroneh, 1 
part. 159. Br. Abr. Baron and Feme Nu. 28. So if a Feme Sole being an In- 
| fant Heir, be uſurped upon, and after ſhe being of Age, and Marryed, the 
Church doth void again, it is doubted whether the Husband alone in ſuch 
Caſe may bring the Action, but the Court ſeemed to think that he might, 
Hil. s Car. C. g. Dizy v. the Bayliffs and Burgeſſes of Derby, Heiley 159. The 
reaſon of the doubt in this Caſe was, the Remedy given to Infants by the 
| Sta- 
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ing his Wife, in that the Preſentment alone is recoverable in the one Writ as 


| Bur it is made a Doubt by ſome Books whether an Aſſiſe of Darrein Preſentment 


— — —— 


184 The Clergy-Man's Law: Or, Chap 24 


Stat. Weſt. 2 c. 5. and the Wife had but a Right left in her by the Uſurpation in 
her Infancy before her Marriage, and ſo ought to join with her Husband to 
recover that Right, but if the Husband or Wife had by Preſentation reveſtec 
the Poſſeſſion of the Advowlon in the Wife, then the Court was clear of Opi. 
nion the Husband upon any other Diſturbance might bring his Action alone 
without his Wife. However the Writ may be brought by Husband and Wife, 
when the Advowſon is the Husband's in the right of his Wife, by Coke, Pac 
31 Eliz. Hall's Cate, 7 Coke 26. Trin. 29 Eliz. Specot v. Biſhop of Exeter, 
Gonldsborough 35. Marſh Cale 75. | 
As the Writ muſt be brought by proper Perſons, ſo that it may not abate, 
it muſt be brought againſt proper Perſons, and rherefore when by the Judg. 
ment in a Quare Impedit, the Inheritance, Eſtate, or Intereſt of the Patron i; 
to be deveſted ; the Patron who preſented ought to be named in the Quare 
Impedit ; Firſt, becauſe the Patronage ſhould be elſe recovered againſt him 
who hath nothing in the Patronage, viz. the Clerk, and it is not reaſon that 
he who is Patron ſhould be diſpoſſeſſed, and oured of his Patronage when he 
is a Stranger, and not party to the Action, eſpecially when he may be mad: 
a Party. Secondly, becauſe at the Common Law (till altered by Statute 
25 Ed. 3. Chap. 7.) the Incumbent could not plead the Patron's Title, or any 
Plea that did concern the Right of the Patronage, and therefore it is contrar 
to reaſon, that he ſhould be named only, that could neither defend his Pa. 
tron's Right nor his own, upon which Reaſons, it is ſaid by Cole, that it was 
agreed by che Court, that the Patron in ſuch Caſe ſhall be named, Paſcl. 31 
Eliz. C. B. Hall's Caſe, 7 Coke 26. and Savile Caſe 184. But this Caſe re- 
ported by Coke, being afterwards moved, as appears, 2 Leonard 58. Mich. 32 
Eliz. C. B. Hall and the B:ſhop of Bath's Caſe. Drew Serjeant argued for 
the Plaintiff, that the Writ was well brought without naming the Patron, Firſt, 
becauſe the Writ ſhall not abate if the Patron Defendant die pendant the Writ, 
Secondly, becauſe the Plaintiff might not know who had preſented the In. 
cumbent whom he found a Diſturber. Thirdly, becauſe if ſuch Patron mult 
of neceſſity be named, ſuppoſing that he ſhould die before the Writ brought, 
he that hath cauſe of Action would be without Remedie, upon which reaſon, 
Anderſon and Periam Juſtices ſaid, that the Writ was good in ſuch Caſe with- 
ont naming the Patron. And Azderſon put this Caſe, if one by Uſurpation 
preſent his Clerk who is received, and thereby having gained the Patronage, 
doth grant it to another, againſt whom is the Writ to be brought? alu 
(who it ſeems was for the naming the Patron) ſaid againſt the Grantee, Au- 


derſon doubted; but what Judgment was given is not ſaid, but the Law is 


commonly taken to be that the Patron ought to be named in the Writ, or it 
will abate. And fo it is ſaid, Brownlow and Goldsborough 1 part 158. and in 
Winchcomb and Pulleſton's Caſe, Hob. 193. And ſo it was reſolved, Mich. 20 
55 B. R. in the caſe of Sir George Savile, v. Richard Thornton, 2 Cro. 651. 
alm. 311. Jon. 12. Rol. 2 Rep. 239. And altho' the P atronage be gain e by 
che Preſentation, Admiſſion and Inſtitution of a Clerk by Uſurparion, yet ſuch 
Patron ought to be named with the Incumbent in a Quare [mpedit, Jenkins Cent. 
5 Caſe 18. and delivered by Frowick for clear Law, Trin. 19 H. 7. Kell. 53, 
But when the Inheritance, Eſtate, or Intereſt of the Patron in the Patron- 
age ſhall not be deveſted by the Judgment, if any other be named in the 
Writ as a Diſturber, it is not needful to name the Rightful Patron, or he that 
preſented as ſuch, Paſeh. 31 Eliz. C. B. Hall's Cale, 7 Coke 26. Therefore 
where the Preſentation was only to be recovered, and not the Advowſon, 
nor the Patron put out of Poſſeſſion, the Writ was adjudged good without 
naming the Patron, 7 H. 4. 25. 37 Savile's Caſe 184: or if the King doth 
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preſent, and his Clerk is Admitted and Inſtituted, the Quare Impedit muſt be 
brought for neceſſity againſt the Biſhop or Incumbent, for that it doth not lie 
| againſt the King, nor did it againſt the Pope, 12 H. 8. 12. 4 H. 7. 15. 

Kc. Winchcomb and Pulleſton's Caſe, Hob. 193. and by Frowick Irin. 19 H. 
7. Kell. 53. The ſame may be ſaid as to an Aſſiſe of Darrein Preſentment, 1 
Brownlow and Gonldsborough 158. And as the King as Patron cannot be 
named in the Writ, ſo need not the King name any Patron when he ſues, but 
only the Incumbent; 17 Ed. 2. 11. Paſeb. 31 Eliz. C. B. Hall's Cale, ; Coke 
26. b. yet it is {aid that if the King claim to preſent by Laps or Simony the 
Patron ought to be named, altho' the Patron be only a Grantee of the next 
Avoidance, The King v. Biſhop of Litchfield, &c. Ney 151. 

If the Biſhop hath collated by Laps, it is ſufficient ro name the Incumbent 
only, 9 H. 6. 32. by Babington and Noy 151. So where the Defendant is 
Diſturber without any Preſentment, 7 H. 4. 26. or upon a void Preſentment, 
as when a Dean is preſented by the Dean and Chapter to a Living of their 
Gift, Jen. Cent. 4 Caſe 18. p. 199. or if the Incumbent be deprived, and doth 
keep himſelf in. 4 Ed. 4. 18. which Caſes were cited by Serjeant Fenner, Mich. 
28 & 29 Eliz. C. B. the Queen and Middleton's Cale, 1 Leonard 45. 

When the Patron is not named in the Writ, the Incumbent may plead it in 
Abatement of the Writ, but the Ordinary cannot, for the Ordinary's Of- 
fice and Acts are not joined with, nor do depend upon the Patron's Right, as 
the Incumbent's do, by Hobart, in Sir William Elvis Cale v. the Arch-biſhop of 
Tork, &c. Hobart 317. 

When ever the Patron is not named in the Writ when he ought to be, the 
Incumbent is to plead the ſame, if he will have any advantage of it; and if 
he doth not plead it, altho the Jury doth find, that the Incumbent is of the 
Preſentation of one who is not party to the Writ, yet this finding of the Jury, 
will not avail the Incumbent, it being but of Office only, and the Incumbent 
not taking advantage of it by Plea hath waved it, but if ſuch Matter be 
pleaded, it doth not abate the Writ, but only makes it abateable, and ſuch 
Matter as makes a Writ abatcable only, is nor aſſignable for Error, Mich. 6 
d. 6. Dyer 76. Jenkins Cent. 5 Caſe 36. So tis laid, if the Writ be brought 
\ W againſt the Biſhop and Incumbent, whhour the Patron, the Writ is not prima 
| facie void, but voidable by Plea, viz. of the Incumbent, and becauſe there 
be two Caſes, as tis ſaid, in which the Patron ſhall not be named, that is, if 
the Incumbent be preſented by the King, or by the Pope, the Incumbenr 
ought to ſhew of whoſe Preſentation he is in, that it may appear to the Courr 
| that his Patron ought to be named, for it ſhall not be intended, bur rather 
the contrary, and a Fault that abates the Writ ipjo facto, ought to be apparent 
to them as Judges; alſo the Party ought to conclude to the Writ, in all Caſes 
| when he would have it to be abated, and if the Defendant ſhall ſay, that he 
is in Ex Preſentatione, A. B. who is in full Life, &c. this is not offered as any 
| Plea in abarement, being he doth not conclude to the Writ, but pleads it as in 
Bar to the Action, (and by Ley Chief Juſtice,) the averrment of the Life of 
the Patron in ſuch Caſe is ſuperfluous, and not traverſable, and by him, the 
naming of the Patron is not for the benefit of the Patron, but of the Incum- 
bent, and ſo if he will not take advantage of his not being named, the Writ 
ſhall not be abated. And the Court agreed, that the Party having admitted 
the Writ to be good in the Court of Common-Pleas, by not pleading there 

in abatement of it. he ſhall be concluded to alledge it upon a Writ of Error 
brought. Alſo the Court reſolved, Thar the Court of Common-?leas ought 
not to have abated the Writ ex Officio in ſuch Caſe, neither ought the King's- 
Bench ex Officio upon a Writ of Error, to reverſe the Judgment, upon an Alle- 
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gation of ſuch Omiſſion. And therefore they took a difference when the 
Writ is vitious in Subſtance, or when it appears to them thereby that the Par. 
ty hath not cauſe of Action, there the Court ought to abate it ex OH, 
but when it is abateable by collateral Matter of Fact out of the Writ,of which 
they cannot take notice as Judges, it ſhall be otherwiſe, if it be not pleaded, a; 
here, if he be Patron, or if he be in Life, Mich. 20 Jac. B. R. Thornton v 
Sir George Savill, Palmer, 311. 2 Cro. 651. Jones 12. Kol. 2 Rep. 239. 

And note, That if doubt be who is Patron, a Bill may be in Chancery to 
diſcover him, whereby a &uare Impedit may be brought: Ordered, 2 Cr 
Tothil 230. 

Not only the Patron, but alſo his Incumbent muſt be named in the Wit, 
for if an Incumbent at the time of the purchaſing the Original Writ be adm 
ted, and Inſtituted at the Preſentation of any one, altho' the Ordinary and 
his Patron be named, yet ſuch Incumbent that is not mentioned ſhall not he 
removed, but only the Patronage recovered, by Dodderidge and Coke, Inn, 
13 Jac. B. R. Harris v. Auſtin Bulſtrode 3 part 38. Jenkins Cent. < Caſe. 18 
Brownlow and Gouldsborongh 1 part 158. Paſch. 13 Eliz. Hall v. the Biſhop of 
Bath and Wells, and Manton, Savill Caſe 184. Mich. 3 Jac. Boſwell's Caſe 6 Col 
51. 9 H. 6.32. & 56. 19 H. 6. 68. b. 5 Ed. 4. 115. and by Hobart, Paiſch, 
17 Jac. in Sir William Elum's Caſe, v. the Arch-biſhop of York, Taylor & Biſhvg 
Hobart 316. And tho' a Clerk be received by the Ordinary upon a void Pre. 
ſentment, in which Caſe he is in only as it were by wrongful Collation, and 
the Ordinary will not receive the true Patron's Clerk, fo that he is driven to 
his Sure Impedit; yet if ſuch Incumbent be not named therein he cannot be 
removed, by the Opinion of the Chief Juſtice Hobart, Hill. 17 Jac. Gawd v. 
the Arch-biſhep of Canterbury, &c. Hobart 302. And as the Incumbent mult 
be named, ſo he muſt be named with his proper Addition; therefore when 
the Dean of St. Paul's was promoted to the Arch-biſhoprick of Dublin, and a 
Quare Impedit was brought againſt him as Dean, wherein he was not name! 
Biſhop, altho' after Election, and before Conſecration, it was reſolved, that 
in all Caſes concerning the Lands of the Dean, he ſhall be called Dean, but 
in Actions as Quare lwpedit, ec. he ſhall be named Biſhop Elect, 5 E. :. 
Fitz. Brief Soo. | 

In ſome Caſes it is neceſſary alſo to name rhe Ordinary in the Writ, tor 
if the Patron be diſturbed in Preſenting, and the Church be not filled, the 
Ordinary is to be named in the Writ, or elſe he will Collate hanging thc 
Suit by Laps, whereas if he be named, he muſt either diſclaim, and then 
Judgment may be had againſt him, or elſe he muſt plcad, and fo allow him. 


ſelf to be a Diſturber, and being made party to the Action, he is barred of | 


the advantage of Laps, Mic. 3 Fac. Lancaſter v. Lowe 2 Croke 93. Hill.) 
Car. Lort v. the Biſhop of St. David's, Jones 332. Paſch. 17 Jac. in Sir Milli 
am Elvis's Caſe, v. the Arct-biſhop of York, Taylor and Biſhop , Hobart 320 
Regift. fol. 31. and by Hobart, Mich. 15 Jac. Brickbead v. the Arch-biſhop © 
York, Hobart 200. and Jenkins Cent. 1 Caſe 74. And note, that not al: 
ways the Biſhop within whoſe Dioceſs the void Church is, but ſome other, 
may be the Ordinary that ought to be named, for in the time of the Vacar- 
cy of the Biſhop's See, or if the Biſhop be in remotis about the Affairs of the 
King, or State, then the Preſentation muſt be made to the Guardian of the 
Spiritualties, which commonly is the Dean and Chapter, or to the Vicar- Ge. 
neral which ſupplyeth the Room and Place of the Biſhop, 17 Ed. 3. 23. 
F. N. B. 93. And it is ſaid, that if a Biſhop maketh a Guardian of the 
Spiritualties, and then go beyond the Sea for any of the Cauſes aforeſaid, 


and the Patron doth preſent his Clerk to the Guardian of the Spiritualtics, 
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in the abſence of the Biſhop, and he refuſeth to admit him into the Benefice or 
Church without ſufficient caule of ſuch his refuſal, that the Patron in ſuch Caſe 
may have and maintain a Qare Impedii againſt the Guardian of the Spiritu- 
alties, by Paſton and Aſcougb Juſtices, 22 H. 6. 29. b. So if the Church be 
fill'd by the Biſhop upon the account of Laps, and the Patron will bring 
his 2ware Impedit; the Patron muſt name the Biſhop with the Incumbent, for 
if the Writ be only againit the Incumbent, altho' that he anſwer, that he doth 
not claim any thing in the Patronage, but that the Biſhop did preſent him by 
Laps, yet becaule neither the Patron nor the Biſhop, who in this Cale is in 
the place of the Patron are named, the Writ will abate, for if ſuch Writ was 
maintainable, every Patron by Covin between a Stranger and Incumbent, may 
be outcd of his Advowlon, 42 Ed. 3. 7. and therewith agree, 9 H. 6. 30, 31. 
3 H. 4. 2, 3. 13 H. 8. 13. vouched by Coke, Paſch. 31 Elix. C. B. Halls 
Caſe, 7 Cole 26. 

But if the Church be full, ſo that there is no danger of Laps, it is in vain 
to name the Ordinary, and ſo to arm him with a Plea who now can do no 
more hurt or good, but n_ to be anſwerable as to Damages, (if he be anſ- 
werable or not, Quære, and ſee Jenkins Cent. 1. Caſe 19.) which the Patron 
and his Incumbent will be ſufficient to anſwer. And if the Biſhop be named, 
and doth diſclaim, it is beſt for the Plaintiff to take his Judgment, and not 
to maintain him a Diſturber, for if he doth, and it be found againſt the Plain- 
tifl, Hobart holds, that the Biſhop's Collatee for Laps hanging the Suit, ſhall 
not be removed, by reaſon the Plaintift can have no es gray nor Writ, aon 
- gel reclamatione Epiſcopi, he being barred as againſt the Biſhop. And 

obart further adviſeth a Plaintiff, not ro name more Diſturbers in his Writ 
than are likely to have reaſonable Titles, becauſe every Diſturber will make a 
ſeveral Title, and Traverſe, or Confeſs and avoid the Plaintiff's Title, whe- 
ther he himſelf hath good Title or not, and ſo tis better not to name them, 
for they can but Preſent and get their Clerks in hanging rhe Suit, which will 
be removed by a Writ to the Biſhop, if their Titles be not good, but ſuch as 
have reaſonable Pretents of a Title are fit to be named, that their Titles may 
be diſcuſſed directly at the miſe of the Parties, and not left to an After-game, 
viz. the Title to be tryed between the Incumbent that comes in hanging the 
Writ, and the Clerk that is admitted upon the Writ to the Biſhop, whom the 
Biſhop may not refuſe upon account of the Churches being full of the other, 
(but Quere as to that) Sir William Elvis's Caſe, v. the Arch-biſhop of York, 
1 ayler and Biſhop, Hobart 3 20. 

Baut as to the naming of the Biſhop in the Writ, to prevent his having the 
advantage of a Laps, it may be ſaid, chat it is not, or at leaſt not generally 
true, that the bringing of the Writ againſt rhe Biſhop, ſhall prevent him from 
| Collaring, or prevent the Laps, for if a Cuare Impedit be brought againſt a 
| Biſhop for a Diſturbance, and the Plaintiff dorh lay in his Count, the Diſtur- 
| bance to be after the date of the Writ, he ſhall be barred, and the Biſhop 
may collare when his time by Laps comes, Mich. 15 Far. Brickhead v. the 
| Arch-biſhop of York, Hobart 199. And fo I ſuppoſe he may in all Caſes, when 
the Plaintiff is barred by his Plea. And Hobart puts another Caſe, in which 

the Biſhop rho' named in the Writ may collate by Laps, Pendente lite, and 


his Clerk ſhall enjoy the Benefice,which I ſhall ſer down with his Reaſons in 
tis own Words. 
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Preſent not, nor am any way diſturbed, but the Church remains void and 
open to me, but before the ſix Months incurred or before Collation made 
by the Ordinary, I bring a Quare Impedit againſt him, whether now the Or- 

| | B b 2 X dinary 


Suppoſe (faith he) that I have Right to preſent to an Advowſon, bur I 
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dinary be debarred of preſenting by Laps hanging the Writ ; I am of Opini. 
on that he is not debarred. And firſt, it were a Caſe full of Miſchief, that 
the Ordinary, bearing himſelf never ſo juſtly, and ſincerely, ſhould again; 
Law and Reaſon be ſubject to cauſeleſs Actions, and Charges, and defraugey 
of his due Laps, and the Church kept void, Eccleſia viduata, by the Fraud 
the Patron, by a fraudulent Action as long as he liſt. For if he brought 1, 
Action, the Laps ſhould run, and now by bringing of a feigned Action þ, 
ſhall ſtop the Laps in the Ordinary, and by conſequence, it will not come 1, 
the Metropolitan, nor to the King. But to examine the Reaſon and Authorities 

Can there be any thing more unreaſonable, than that a Man ſhould mat; 
Beneſit of an unjuſt Suit, as in this Caſe, the Plaintiff ſhould, or be punjj 
ed doing nothing amiſs or againſt his Office, as the Defendant ſhould. By 
you will ſay to me, it is an effect of Law, and Executio juris non habet injur. 
am ; for when the Biſhop comes in, he is charged by the Declaration with 
the Diſturbance, which if he doth not avoid, he ſhall be taken as a Diſturher, 
and then indeed he cannot Collate, or his Collatee ſhall be removed ; there. 
fore when he doth appear he doth but caſt an Eſſoine, and tho that do not make 
him a Diſturber to maintain the Writ, becauſe it is after the Writ, yet it faſt. 
neth upon him the _— of che Diſturbance laid in the Declaration, ſo that 
he ſhall not be received after that to plead, ne diſturba pas, or the or. 


dinary Plea which amounts to as much, for that Plea pretending Innocency, 


muſt (as all other the like Pleas) be offered the firſt day upon the Appear. 
ance, for delay makes him nocent, and ſo is oppoſitum in objecto. Then again, 
if the Ordinary plead his own Plea of Acquittal, amounting to Ne diſturb 
pas, the Plaintift may pray a Writ to the Biſhop, and ſo remove his Clerk, 
becauſe, he comes in hanging the Writ, and thus it is a Dilemma made by Lay, 
and not by Fraud of the Party; and the Rule in the Regiſter fo/. 31. is ſo, 
Thar if the Dioceſan be named Defendant in the Quare Impedit, he ſhall ne. 
ver preſent by Laps. 

To this I anſwer ſays he, that if the Biſhop do not plead according to |i 
Innocency, that the Proceedings ſhall be againſt him, and the Conſequence 
of it as againſt a Diſturber ; but if he plead that he did not Diſturb, which 1s 
true, it ſhall be taken according to the Caſe, that he did not diſturb befor 
the Action brought, neither unlawfully, nor by lawful Collation; but it can 
never be underſtood to deny or renounce any actual Collation ſince, for i 
he ſhould plead that, ir were in vain, and to no purpoſe, as hath been ſaid 


| Now then if he did not diſturb before the Writ purchaſed, and therefore hath nor } 


deſpoiled himſelf of his Right of Collation in its due time, and then Collatc: 
by Laps lawfully when his time comes, when the Patron hath wilfully and 
without his Fault ſurceaſt his time, and then pleads that he claims nothing but 
as Ordinary, &. without mentioning his Collation hanging the Writ, be. 


cauſe it is impertinent, (as it hath been ſaid) neither indeed (ſays he) do | } 


ſce how he can be received to plead it, no not by the way of ſaving it b) 
Proteſtation, as upon Attornment to ſave priviledge of Waſte. But certain 
ly it is not neceſſary; tho upon ſuch Plea the Plaintiff may have a Writ to 
the Biſhop, he may perhaps be compellable to admit the Clerk of the Plain: 
riff in Obedience to the Writ, but yer it ſhall not work a removal of 1: 
Biſhop's Clerk, but he ſhall retain the Benefice as having the better Rig! 
like unto the Caſe and Reaſon where A. brings a Quare Impedit againſt , 
and hanging the Suit a Stranger preſents, and his Clerk is Inſtituted, ec. And 
then A. hath a judgment againſt B. and a Writ to the Biſhop, Non obſtante Re- 
clamatione B. the Biſhop ſhall receive the Clerk of A. without diſputing of 


the Right of A. and the Stranger, but yet if the Stranger hath the _ 
: 18 i 


I 
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Right to the Patronage, his Clerk ſhall retain the Benefice, and ſo e con- 
ver jo. 

Note that the Writ to the Biſhop in this Caſe, ſhall not be with the Clauſe of 
Non Obſtante Reclamatione Epiſcopi, for he makes no claim, as in the Caſe of 
Diſturber , who ſets up a Title and pretence of Right. Beſides, the Ordi- 
nary's Plea neither makes the Patron's Title better, nor his own worſe than 
are proper to them both, and as they were before, neither doth he thereby 
diſclaim any Right he hath as Ordinary. 

But now I put another Caſe (ſays he) if my Church become void, and I 
pre ſent to the Biſhop, and ſo allo doth another Perſon that hath no Right, 
in which Caſe, the Biſhop, tho he may receive at his Peril, yet doth (as he 
may lawfully do) refuſe to receive either till the Right be enquired, without 
doing himſelf any Act of Diſturbance. In this Cafe, if the true Patron do 
bring his Quare Impedit againſt the Diſturber only, then the Biſhop may Col- 
late by Laps without queſtion; but in that Caſe, if the true Patron name the 
Biſhop a Defendant together with the Diſturber, and then the Biſhop comes 
in and Pleads, that he claims nothing but as Ordinary, ec. and rhe Plain- 
tiff hath an award of a Writ to the Biſhop, with a Ceſſet Executio, &c. and 
then recovers againſt the Diſturber, and the Biſhop in the mean time Col- 
lates by Laps, in that Caſe, perhaps the Biſhop's Clerk may be removed, 
for it differs much from the former Caſe, for here was a true and not a feign- 
ed Diſturbance, whereunto the Ordinary gave way ſo far, that the Plaintiff 

could not get his Clerk received, but was driven to his Quare Impedit, for if 
he had proceeded to his Jure Patronatus without Quare Impedit, and the time 
had incurred, the Biſhop might have Preſented to Laps Remedileſs ; and there- 
fore ſince he did his Endeavour to Preſent, and was interrupted by a Stranger, 
and the Ordinary alſo refuſed his Clerk, for which he had rather have an 
Excuſe than a Juſtification, and now both being made Defendants, and the 
Plaintift's Title is approved againſt them both, as if it had been ſo from the 
Beginning; it ſhould be hard that the Biſhop ſhould make advantage of his 
refuſal, which now appears to have been againſt Right, and the Party to the 


: W Suit, and there is allo this Note made in the Margin of the Book, viz. that 
ir is not fo much the Preſentation of the Diſturber, as the Biſhop's refuſal of 
che Patron's Clerk that Preſents, which intitles him to his Quare Impedit. 
ji And therefore it is enough for a Biſhop to eſcape the charge Ia Diſturber, 


and not alſo to make Advantage of a Laps cauſed by himſelf, Mich. 1 5 Fac. 
Brickhead v. the Arch-biſhop of York, Hobart 200, 201. 

But as to this latter Caſe put by Hobart, I cannot but think that the Bi- 
ſhop — to have the Turn by Laps, altho that he be named in the Writ, 
| notwithſtanding he did Admit and Inſtitute the Clerk of the Plaintiff after 
the Church was become Litigious, that is, if he was not a Diſturber by any 
| other Act. 
| For firſt it is granted, that in ſuch Caſe it is the Biſhop's Duty to refuſe 
| both Clerks until the Right be determined: Alfo it is granted, that the Biſhop 
ss not bound of Office to enquire of the Right by awarding a Jure Patron a- 
tu, bur at the Prayer of the Party (which I ſuppoſe not to be made) ſo 
that the Biſhop before that he is named in the Writ is altogether as Innocent, 
as if no Preſentment had been made to him before the Writ was brought. 
Thirdly, it is granted, that if the Biſhop be no Diſturber he ſhall have the 
benefit of a Laps if it falls. Fourthly, it is granted, that in this Caſe, if the 
Biſhop be not named in the Writ, he may Collate at the end of ſix Months. 
And I cannot ſee why in this Caſe, the making of him a party in the Writ 
thould make him a Diſturber that was none before, more than the bringing the 

| Action 
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Action before any Preſentment was made ſhall faſten a wrong upon the 
Biſhop who is named thercin And I ſuppole that the Biſhop's Plea, that he 
claims nothing but as Ordinary cannot be conſtrued to diſclaim his Right as 
Ordinary, v. Z. his Laps when it falls ro him, fo that his Collatee may not 
defend himſelf againſt him whom perhaps the Biſhop may be forced to ad. 
mit upon him; and with this, Hobart accords in the former Caſe, and why 
then may it not be as well allowed in the latter: 

But Hobart faith that the Caſes differ; Firſt, in that in the latter Caſe, there 
is not a feigned but a real Diſturbance, whereunto the Ordinary gave way ſo 
far that the Patron could not get his Clerk received. To which I antyer, 
that tis true, here is a real Diſturbance, but the Biſhop makes it not, neither 
doth he further give way to it than by Law he is bound to do, neither doth 
the Biſhop by ſuſpending any Admiſlion hinder the Patron's Clerk from being 
Admitted ; for the Biſhop may be required to award a Jure Patronatws, which 
if he doth refuſe he may be fued, and maintained to be a Diſturber, and ſhall 
not have the Advantage of Laps. And tho! it be ſaid by Hobart, that if the 
Patron doth proceed to a Jure Patronatws, and the time doth incur, the Biſho 
will Collate Remedyleſs. I Anſwer, if the time doth incur through the Bi 
ſhop's Fault by delaying, he ſecms to be a Diſturber, even as if he had re- 
fuſed to award the Jare Patronatus. And if the Patron (who hath ſix Months 
allowed him in which he may preſent?) doth not preſent ſo ſeaſonably that 
he may have the advantage which the Law doth give him by the Jure Patre. 
natus, it is his own Fault, and he is no more to be thought worthy of Relief by 
this device of naming the OP in the Writ, than if he ſhould ſuſpend pre- 
ſenting until ſuch time that the ſix Months are ſo near at an end that the Bi- 
ſhop hath not time to examine his Clerk before they paſs, in which Caſe the 
Biſhop may juſtifie his Collating by Laps. So that the Patron is not without 
his Remedy whereby he may ſave his Intereſt, unleſs it be through his own 
Neglect, although he ſhould not bring his Quare Izpedit firſt, for if he be 
not ſatisfy d with the Verdict given upon an Enquiry by a Jure Patronatus, up- 
on which his Adverſary's Clerk is admitted, which prevents a Laps, he may 
have afterwards a ware Impedit, and remove ſuch Clerk and have his Preſent- 
ment. Beſides the Patron is in as good a Caſe now, if the naming of the 
Biſhop in the Writ will not hinder the Laps, as Patrons were before ſuch 
Courſe was in Practice: And Jenkins ſaith that at this time, viz. in Edward 
the Sixth's Time, Biſhops were rarely made Parties in Quare Impedits, in Re- 
verence of their Perſons, Cent. 5 Caſe 36. Page 39 And that the practice of 


making them Parties is not ancient, appears by the Statute of Wee. 2. Ch. 5. 


made the Thirteenth Year of Edward the Firſt ; by which it is Enacted, That 


in TUrits of Quare Impedit and Darrein Preſentment, Damages ſhall be s. 
warded; that is to wit, if the time of ſix Months paſs by the Diſturbance of 


any, ſo that the Biſhop do confer to the Church, and the very Patron loſet) 
his Pꝛeſentation fo2 that time, Damages ſhall be awarded fo2 two Years 


value of the Church. And if the ſix Months be not paſſed, but the Preſent: We 


ment be deraigned within the lald time, then Damages ſhall be awarded (0 
the half Pears value of the Church. 


Now if ſuch Practice had been then known, or had been thought ſufficient } 


to have prevented the Biſhop from having the Benefit of a Laps, in caſe thc 
Preſentment was not recovered within the ſix Months, why ſhould two yea" 
value of the Church be given to recompence the loſs of the Turn by Laps, 
which would not be but only through the Patron's neglect to name the 


Biſhop, if that would ſerve to prevent him; for if that the putting the | 


Biſhop's Name in the Writ would hinder the Biſhop of Laps, the dee 
XL | | ment 
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ments giving of two Ycars value of the Church as Damages, was altogether 
 uſcleſs and vain, and little Reaton or Need could there be to inſert that Clauſe 
in the Statute that gives the two Years value in Damages, it this Practice 
vas then known, or ſuppoſed to have that effect in Law that now it is taken, 
and ſuppoſed to have 27 that naming the Biſhop in the Writ will hinder the 
loſs of the Preſentment by Laps, and the Benefit of the double value of the 
Church is thereby waved, as it were by the Plaintiff. If it be ſaid that the 
Law was anciently ſo, but not the Practice in Reverence to the Perſons of 
Biſhops. I Reply, chat this ſpeaks that all Patrons when their Church became 
Litigious, did in thoſe days, viz. before the Statute, and at that time loſe their 
Pretentments, and only becauſe they would not make Biſhops Parties in Qua- 
re Impedits out of Reverence to them, and that they ſhould ſo do, is as in- 
credible as may be, eſpecially before this Statute for Damages was made, 
by which the Miſchief of loſing the Turn by Laps is repaired. And with this 
Opinion the Author vf the Expoſition of the Terms of Law doth agree, where 
he faith upon the Term Quare Impedit. If the Plea be depending between two 
Parties, and be not diſcuſſed within ſix Months, then the Biſhop may preſent 
by Laps, and he that hath Right to preſent may recover his Damages, as ap- 
peareth by the Statute of Weſt. 2. Ch. 5. And the Arch-biſhop of Canterbury 
putting this Cale to Frowick Chict-Juſtice in theſe Words, Whether he that 
hath nothing offended in the Law of the Land ſhall be punithed, or compelled 
to do a thing in Derogation of his own Right and Liberty, as he may thar is 
party to a wrong. It is ſaid by the Reporter Keilway, it ſeems that he ought 
to be at his Liberty to make Collation, notwithſtanding the Iſſue be found 
for the Plaintiff ; yet he ſets down no Reſolution by Frowick, but a Quere, 
Mich. 20 H. 7. Keil. 57. b. 
And ] ſee no reaſon why it ſhould be thought hard againſt the Patron, if 
che Biſhop may not be hindred from collating by being made a Party to the 
Writ, if the Preſentment be not recovered within the ſix Months, ſeeing that 
if he doth not recover within ſuch time by the Diſturbance of any, ſo that the 
Biſhop doth confer to the Church, and the very Patron loſeth his Preſentati- 
on; as the words of the Statute are, the Patron ſhall have two Years value 
: W of the Church. And in truth it is much better for Patrons, if the naming of 
n the Biſhops in the Writs doth not hinder a Laps, or if it doth hinder, that the 
do not name them in the Caſe pur, for thereby they loſe in Damages ſo ay 
bv would go far ar leaſt in the repaying them the Expences of a tedious and 
| coſtly Suit. And then alſo Diſturbers of Patrons and Law Suits thereupon 


. vwould nor be ſo frequently heard of, nor Churches be kept void, when the 
it We fight of Preſenting is queſtioned for ſome Years, as upon the ſuppoſition 
3 W that the naming the Biſhop in the Writ will in ſuch Caſe ſtop him from 
of Collating, they needs muſt do; to avoid which, by the Stature of We. 2. 
th C. 5. che Parliament did not take away, but ſeems to ſuppoſe the Biſhop's 
is We tower of Collating, if the Recovery was not within the ſix Months, but gave 
ni Damages to the Patron for the Loſs. ts 
to W To all this I may add, that I never yet found any Caſe in which it hath been 
udicially Determined, that to make the Biſhop a Defendant in a @vare Impe- 
ent a when the Church is Litigious, doth obſtruct his Title to Collate; yet be- 
the Wh cauſe ſome have been of that Opinion, as Hobart before, and 2 Crole 93. Mich. 3 Fac. 


a „ Lancaſter and Lowes Case, and Jenkins Cent. 1 Caſe 74. And becauſe Biſhops in 


ps, lach Caſe having executed the Writs of them that have recovered, and their 
che incumbents have ſer down by it, fo it is even commonly received, that the 
the Wl bilbop's Collatee is actually removed by the Reception of the Patron's Clerk. 
lia- nd in the 49 E. 3. 15. «. tis there ſaid, where the Biſhop is found to be a 


Di- 
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Diſturber he ſhall never have advantage of Laps, which doth imply, that 
barely making him a Defendant without proving him guilty of ſome Diſty;. 1! 
bance will nor prevent it, for the Biſhop was a Defendant in that Cale of 13 ©® 


13 

E. 3. And in the 17 E. 3. 71. there is an N which is ſaid to be head © 
by ſome, that if in a @xare Ii pedit the Plaintiff was Eſſoined, and did not after BF | 
that recover till after the ſix Months were paſſed and the Biſhop had Preſent. ; 
ed, chat he ſhould recover only the Half Years value, by reaſon he had de. \ 
layed his Recovery himſelf by being Eſſoined; but this Opinion is there de. . 
nyed, and it is ho!den, that the Plaintiff ſhall not ſuffer for uſing an Efſojn, b 
bit may recover his Two Years value notwithſtanding ; this Cale alſo ſhews tl 
that the Practice of making the Biſhop a Party was not then known, or at 4 
leaſt uſed, for tis taken for granted, that after ſix Months the Biſhop may te 
preſent, but if making him Party would prevent his Preſentation according to = 
the Opinion there recited, the #laintift in no Caſe ought to recover the wy G 
Years value, for it would be his Fault not to make the Biſhop a Party to pre- ec 
vent it. | | al 
That a Writ may not abate, not only proper Perſons muſt be named there. E m 
in, but the Writ muſt be brought in a proper Place; for tis {aid that Writs i ce 
of Qure Impedit and Quare Incumbravit ſhall be always brought where the th 


Church is, 38 H. 6. 14. ide, 4 Ed. 3. 9. otherwiſe it is in che King's Cale: And 
ſo for an Advowſon in Wales the Writ ſhall be brought in the next Engliſh Coun- 
ry, for they cannot award a Writ to the Biſhop, 11 HF. 6. 3. and Judgment 
in ſuch Cate ſhall be given in the Action at the Aſſiſes where tis tryed and De- 
ceit lies as upon a Judgment had in this Action upon default if no Summons 
was made, Brownlow & Gouldsborough 1 part 160. And ſo tis ſaid that the Writ 
may not be brought before the Juſtices of the Grand Seſſions, Hill. 9 Car. B. k. 
Cort v. the Biſhop of St. David's, Owen and Pritchard, x Croke 341. and 348. 
But Vaughan Chicf-Juſtice makes a difference between Churches in Lordthips 
Marchers of Wales, and Churches within the ancient Shires, or of the Frin- 
cipality of Wales. In the firſt Caſe he agrees the Law to be, that for ſuch 
Churches the Quare Impedit was to be brought in the next Engliſh County, 
but of Churches of the ancient Shires or of the Principality, they were to bc 
brought in Wales, and that the King's Juſticiar there had Power within the 
County where he was Juſticiar, to write to the Biſhops, which the Lord 
Marchers could not do, Vaughan 410, 411. | 
But a Quare non admiſit ſhall be brought in the County where the refuſa 
was, and not in the County where the Church is, becaute Damages arc on!! 
to be recovered, and the refuſal is the beginning of the wrong, and the groun" 
of the Action, 38 H.6. 14. F. N. B. 47. f. And a Quare Impedit of a Pr 
bend ſhall be brought in the County where the Cathedral Church is, ani 
not in che County where the Body of the Prebend is, becauſe the Plain 
riff's Clerk is to be Inſliiuted and Inſtalled in the Cathedral, 21 E. 
3. 5. 2 Eliz. Dyer 194. but 43 Ed. 3. fol. 1. 34. 15 Ed. 3. Br. 325 
ſeem contrary, Vide 27 Ed. 3. 37. And ſo the Law is well explained in 
Cale in which there were different Opinions in our Books, ſaich (Cole 
Mich. 26 & 27 Eliz Halwer's Caſe, 7 Croke 3. And if a Grant be made of 
next Avoidance in one County, and the Church doth lie in another County, 
by (Fenner) the Tryal may be either where the Grant was made, or where 
the Church is. Wiliams, Fenner & Crke clear of Opinion that the Try® | 
where the Church lay was good, and the Iſſue well tryed, to which Teloer 
ton at length aſſented, and fo the former judgment was affirmed, Mz. © 
Jac. B. R. Biſhop of London and Baldwin Cale, v. Drew 1 Bulſtr. 47. And 


note that ſuch Writs cannot be brought within any Liberty, becauſe 25 
| chat 


T 
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that hold Plea in a Franchiſe cannot award a Writ to the Biſhop, xx H. 
6. 3. 
Tho' the Writ be well brought, yet it may abate upon other Accounts; 
> for if the Plaintiff be made a Knight hanging the Writ, it is an abatement of 
* the Writ, Paſch. 40 Eliz. Sir Hugh Portman's Caſe, 7 Coke 27. and 6 Coke 10. 
* b, becauſe he is at his Election, whether he will take this Degree or not, 
Jenkins Cent. 2. Caſe 85. But if the Son and Heir apparent of an Earl bring any 
Writ, and his Father dies pendent the fame, the Writ ſhall not abate, becauſe 
tis by the Act of God, 31 H. 6. 29. So if one hath Right to Preſent, and 
being diſturbed doth Die, and then his Executor doth bring his Writ againſt 
the Diſturber, Quod permittat ipſum Preſentare ad Eccleſiam jam Vacantem, G- 
ad Preſentationem teſtatoris in vita ſua , & nunc in retardationem Executioni8 
teſtamenti, the Writ will abate, becauſe a Diſturbance to the Teſtator cannot 
be ſuppoſed as a new Matter in retardationem executionis Teſtamenti, as where 
Goods were taken out of the Poſſeſſion of the Teſtator, upon which the Ex- 
ecutors brought Treſpaſs, in retardationem Executionis Teftamenti, the Writ 
abated. But if the Executors be diſturbed in preſenting to a void Turn, they 
may well ſay iz r. tardationem Executionis Teſtamenti; and the Damages they re- 
cover ſhall be Aſſets in their Hands, Trin. 31 Eliz. C. B. Smallwood, &c. v. 
the Biſhop of Litchfield, 1 Leonard 205. 
So when a Writ of Right of Advowſon was brought againſt Coparceners, 
one of them dying, it was adjudged without Argument, that the Writ ſhould 
abate being a real Action; and the like Law is if they had been Joint-Te- 
nants, &c. Hill. 15 Car. B. R. the King v. Sir John Dridon, &c. 1 Croke 511. 
574. Yer Coke faith, that a om Impedit well brought by Divers as Copar- 
ceners, or Joint-Tenants, & c. thall not abate by the Death of one of them, 
nor a Quare Impedit brought by the Husband and Wife,ſhall not abate by the 
Death of the Wife, becauſe that otherwiſe the Plaintiff (if the ſix Months be 
paſt) ſhall be without Remedy; for which he Cites F. N. B. 35. b. 38 Ed. 
$4431 6: 1£1:7 e 
13. 17 Ed. 3. 11. 17 Ed. 3. 304. Hal's Caſe, Paſch. 3x Eliz. C. B. 7 
Coke 26. and fo by Brownlow & Gouldsborough, 1 part 158. The ſame Law 
it one of the Defendants doth die pendent the Writ, for it abates not thereby 
hc Brownlow and Goldsborough x part 158. So if divers Coparceners do join in 
d; WW a Quare Inpedit, and one of them after the laſt Continuance doth releaſe all 
Actions, Wrongs, Sc. to the Incumbent concerning the Preſentment, this is 
no abatement of the Writ, but Summons and Severance ſhall be awarded up- 
on the Default of him that releaſes, and the other ſhall be admitted to pro- 
ceed alone, and the Defendants adjudged to anſwer, Trin. 38 Eliz. Ccunteſi of 
Northumberland's Caſe, Moor 455. Rolls Abr. 2.411. for it is not reaſon that 
the Releaſe of one of them (tho' it bars him that makes it) ſhould bar the reſt, 
no more then his non-appearance, in which Caſe he ſhall be alſo Summoned, 
and Severed, and the other ſhall proceed, Hill. 38 Eliz. Thomas Cecill, Milliam 
| Cornwallis and Elizabeth Dun vers, v. Hall &c. C. B. Anderſon, 2 part 48. the 
| lame Cale, 5 Coke 97. and in Moor 455. by the Name of the Counteſs of Nor- 
| thumberland's Caſe. b. Vide, 45 Ed. 3. 10. | 
| In like manner if a Quzare Iwpedit be brought againſt the Patron and 
| Incumbent, and the Patron doth die Perdent the Writ, the Death of the 
| Patron ſhall not abate the Writ, 9 H. 6. 31. For there are two Miſchiefs, one 
| it the Writ ſhall abate, the Diſturbance ſhall be unpuniſhed ; and altho' the 
Writ was well brought, yet the Plaintiff, and only by the Act of God ſhall 
| be without Remedy, becauſe there wanteth a Diſturber ; and the Miſchief on 
the other part is, if the Writ ſhall not abate, but the Plaintiff ſhall proceed to 
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Judgment, and Execution, the very Patron ſhall be put out of Poſſeſſion; and 
foraimuch as in the one Caſe, if the Rightful Patron ſhall be our of Poſſeſſion, he 
hath Remedy by a Writ of Right to recontinue the Advowlon ; and in the o. 
ther Caſe, if the Writ ſhall abate, the Plaintiff ſhall be without Remedy, 
which is the greater Miſchief, wherefore the Writ ſhall ſtand good, and there 
with agree, 7 H. 4. 26. b. 13 fl. 8. 13. 9 H. 6.57. 9 H. 6. 31. Cited by 
Coke, Paſch. 1 Eliz. C. B. 7 Coke 26. b. 

But alcho' it be granted that the Writ doth not abate by the Death of tl; 
Patron Pendent the Writ, yet when Judgment was given againſt ſuch Patron 
after his Death; upon a Writ of Error brought by his Son, as Heir, and Exe. 
cutor, with the Biſhop, and Incumbent, who were Severed, it is clearly hel 

that this was a manifeſt Error, viz. the giving of Judgment againſt the Patron 
after his Death, and ſhall cauſe the Judgment to be reverſed in all, for it can. 
not be reverſed by Parcels, Paſch. 36 Eliz. B. R. Pipe v. the Queen, F Croke 

24. I ſuppoſe the reaſon of this Caſe to be, that altho* the Writ did not a. 
— by the Death of one Defendant in the Action, yet the Judgment is to be 
given againſt thoſe that are living only, and not againſt a dead Perſon. 

So if the Incumbent hanging the Writ doth die, and the Diſturber doth 
preſent again and then dies, a Quare Impedit or an Aſſiſe of Darrein Preſet 
ment, according as the Caſe is, lies by Journies Accounts upon the firſt Di- 
{turbance, Brownlow & Gouldsborough 1 part 160. F. N. B. 32. That is, thc 
firſt Writ being abated without the default of the Plaintiff; if he purchaſe 3 
new Writ within a convenient time after the abatement of the firſt Writ, it is 
ſaid to be by Journies Accounts, and then the ſecond Writ ſhall be as a Con. 
tinuance of the firſt, and ſhall out the Defendant of any Plea which ariſes up. 
on matter happening after the date of the firſt Writ; and fifteen Days hate 
been held a convenient time for the Purchaſe of the new Writ, Terms of Lum, 
Journies Accounts, fol. 191. 6 Coke. 10 Spencer's Caſe. Bur if the Plaintift be 
Non-ſuit in a Quare Impedit after Title made, this is a good Barr in anothc 
Quare Impedit, 22 H. 6.45. 7 Coke 27. b. Alſo if a Writ be well brought a. 
gainſt a Biſhop for refuſing a Clerk (for ſo the Caſe ſeems to be) and Pu 
dant the ſame, the Arch-biſhop after Admonition to the Biſhop to receive the 
Clerk, or to appear, who doth neither, doth Inſtitute the Clerk, and cauſe 
him to be Inducted, if upon an Endeavour in the Eccleſiaſtical Court to void 
the Inſtitution, and Induction, a Prohibition be prayed ; if in the Surmile that 
the Church is full of his Preſentment, mention be made of the @mare Impedit, 


it muſt abate by the Patron's own ſhewing, and therefore the Surmiſe in ſuch | 


Caſe muſt be, that the Church is full of his Preſentment, without mention of 
the Quare Impedit, Hutton's Caſe, Hobart 15. But @ugre, how this Caſe is to 
be underſtood, viz. how a Surmiſe to have a Prohibition can abate a Quare 
Impedit depending. And @xere, whether in this Caſe the Clerk was admit- 
ted Pendente the Quare Impedit, or before the Writ was brought, for tho tt 
be granted, that he whoſe Clerk is in the Church, cannot afterwards bring his 
Quare Impedit, but it will be abateable if he do, 12 H. 4. 11 & 13 H. 4. 7 
Sec 7 H. 6. 4. 34, 36. Yet if the Defendant doth plead, that the Plaintiff hath 


filled the Church Pendent the Writ, and the Plaintiff doth demur, which is 2 | 


Confeſſion thereof, yet the Writ ſhall not abate, but the Plaintiff ſhall haste 
Judgment, becauſe the Defendant doth neither gainſay the Diſturbance nor 
Right of the Patron, 11 R. 2. Quare Impedit 144. F. N. B. 35. 7 H. 4. 3+ 
36. Hobart 194. But 4 E. 4. 18. is to the contrary. 
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Declarations in Quare Impedit, &c. in what manner to be Framed 
and what ought to be alledged therein. 


HE Plaintiff having duly brought his Writ, muſt in the next place be 
careful that he doth ſufficiently Entitle himſelf in his Declaration, o- 
therwiſe he will be barred, 31 H. 6. 15. For if the Declaration be not good, 
altho that the Plea in Bar be bad, the Flaintift ſhall be barred, by Jones in 
Standen's Caſe, and the Univerſityrof Oxon, &c. Hill. 20 Jac. C. B. Jones 18, 
Firſt, therefore he mult in his Declaration Entitle himſelf to the Advowſon, 
by alledging ſome Preſentment in himſelf, or tome other whoſe Eſtate he hath, 
brownlow & Goutdsborough, 1 part 160. For if a Plaintiff doth only Entitle him- 
ſelf to Preſent by the Grant of a next Avoidance, without alledging any Pre- 
ſentment in himielf, or any other under whom he claims, by Winch, Hutton 
and Hobart he ſhall be barred, Mich. 22 Fac. B. R. Woodly v. the Biſhop of Ex- 
etcr, Manwaring & Edwards, 2 Croke 691. Trin, 21 Car. 2. C. B. The King v. 
Robert, Biſhop of Worceſter, Vaughan 57. But what Preſentment is to be al- 
ledged as ſufficient to Entitle the Plaintiff, is declared before, Chap. 22 & 23. 
If a common Perſon doth bring a Quare Impedit, and counts upon a Title 
to preſent, and that he is diſturbed, and the Defendant to counterplead the 
Plaintiff's Title, makes as he muſt, a Title to himſelf, and Confeſſes and 
Avoids, or Traverſeth the Plainrift's Title; after this, the Plaintift ſhall never 
deſert his own Title, and by falling upon, and controverting the weakneſs 
only of the Defendant's Title, ever recover or obtain a Writ to the Biſhop, 
tho the Defendanr's Title doth not appear to the Court to be ſufficient, for 
it by no means follows, that the Plaintiff hath a good Title, becauſe it ap- 
pcars that the Defendant hath not, Trin. 21 Car. 2. C. B. The King v. Robert, 
Biſhop of Worceſter, Vaughan 58. and by Hobart in Colt and Glover Caſe, Ho- 
bart 162. And if the King hath preſented by reaſon of Laps, or the Tempo- 
ralties of a Biſhop in his Hands, Out-lawry, &. And when the Church 
ſhall void again, brings a Quare Impedit, and counts that he was ſeiſed of the 
Advowſon as in Groſs, and Preſented, and then the true Patron ſhall confeſs his 
Preſentation, and avoid it by ſhewing upon what Account he Preſented at a 
former Avoidance, as only upon the Title of Laps, ec. The King ſhall not 
deſert his Title, and by ſhewing the weakneſs of the Defendant's Title ob- 
tain Judgment for him; yet it is agreed that there are Caſes in which the King 
may deſert his own 'Litle,and not join Iſſue upon the Defendant's traverſing of 
his Title, or avoiding it, but traverſe the Title made by the Defendant in his 
Bar, which is directly raking a Traverſe upon a Traverſe, which regularly 
a common Perſon cannot do, nor I think (faith Vaugh in) in any Cale, bur 
where the firſt Traverſe tendred by the Defendant is not material to the Acti- 
on brought, The King v. Robert, Biſhop of Worceſter, Vaughan 61. 

But this Rule, that the Plaintiff muſt alledge ſome Preſentment in himſelf, or 
ſome other from whom he claims, holds not always; for if a Man at this 
day doth by the King's Licenſe found a Parochial Church which ſhall be pre- 
ſentable, and be diſturbed to preſent to it, he ſhall have a Quare Impedit 
without alledging any Preſentment in any other, and ſhall count upon the 
ſpecial matter, Ii. 21 Car. 2 C. B. The King v. Robert, Biſhop of Worce- 


| fer, Paughar 57. And when the Patron dorh lay a Preſentment in his Count, 


it is not ſufficient for him to ſay that he did preſent the laſt Incumbent with- 
out more, but that he was ſeiſed in Fee and Preſented, or elſe lay the Fez 
| „ | Simple 


| 
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Simple in ſome other, and then bring down the Advowſon to himſelf, either 
in Fee or ſome other Eſtate, The Caſe of the King, v. the Biſhop of Worce. 
ſter, Vaughan 57. For the Plaintift ought neceſſarily in his Declaration to 
make mention what Eſtate he hath when he Preſents, 8 H. 5. 4. 18 H. 6. 24. 
Alſo where the Preſentation makes a Right, there the Plaintiff ought to declare 
that the Preſentation was made tempore paczs ; but if the Plaintiff doth alledge 
another Right Precedent to the Preſentation, and the Preſentation be alledged 
only in purſuance of that Right, as that the Advowſon is appendant to a Man. 
nor of which he is ſeiſed, ec. there the Declaration is good, altho* the Preſen. 
ration be not laid 7 empore pacis, Hill. 28, & 29 Car. 2. C. B. Strode vers. Bi- 


ſhop of Bath and Mells, Sir George Horner, &c. 1 Mod.Rep.230 & 2 Mod. Rep. 185. 


And altho' the Plaintift hath formerly by the Preſentment which he lays in 
himſelf or others, for his Title, gained the Fee by Ulurpation, yet he ſhall not 
be compelled to mention the Wrong, or that he hath the Advowlon by wrong, 
neither can he in this Caſe of an Uſurper declare of any other Eſtate than of 
Fee, by Barkly and Jones Contra Bramſtone and Croke ; who held, that if a 
Man having no Right to an Advowſon, doth preſent by Uſurpation, and his 
Clerk be Admitted, Inſtituted, and Inducted, and after Plenarty by fix 
Months dies; upon a Diſturbance he cannot declare that he was ſeiſed of the 
Advowſon, as of an Advowſon in Groſs, and Preſented, becauſe by the Pre- 
ſentment alone without Inſtitution,and Induction, no Right is gained, nor the 


Patron put out of Poſſeſſion; but it is the Ordinaries Act that makes the U. 


ſurpation; and ſo if the Uſurpation be gained by the Inſtitution, which is 
ſubſequent to the Preſentation, the Ulurper in his Declaration cannot ſay 
that he was ſeiſed in Fee, and preſented, which is a Precedent Act to the Uſur- 
pation, which was by the Inſtitution, and the Fee only gained by Relation, 
which is a Fiction in Law, and ſhall not be reſpected to do wrong, as would 
be in this Caſe, Hill. 14 Car. B. R. Harper v. the Bayli f and Burgeſſes of Derby 


Jones 427. Quære, for no Judgment was given, and ſee there Berkly's and 


Jones's Reaſons for their Opinion which ſeem good. 

Alſo the Plaintiff muſt take care that his Plaint be not double, for if thePlain- 
tiff doth alledge a Preſentment in himſelf only, or in Caſe he hath not pre- 
ſented in him whoſe Eſtate he hath, this is a ſufficient Title in a Quzare {zpe- 
dit; but if he doth alledge a Preſentment in both, his Count is double, as 
appears by this Caſe. H. Plaintiff in a Quare Impedit counts that A. was 
ſeiſed in Fee of a Mannor to which an Advowſon was Appendant, and the 
Church voiding he Preſented, and that his Clerk was Admitted, and Inſtitu- 
ted, and after that this Mannor. &. was given to the King by Act of Par- 
liament, and after that the King granted it to the Plaintiff, and that the Church 
voided by the death of the Clerk of 4. who dies, thar the Plaintiff preſented 
another Clerk, who was Admitted, Inſtituted, and Inducted, and dies, that 
the Church is now void; that the Plaintiff Preſented, and that the Defendant 
diſturbed him, and by all the Juſtices, this Count is not double, for the Pre- 
ſentment of A. is ſuperfluous, as being deſtroyed by the ſaid Act of Parlia- 


ment, and the Preſentment of the Plaintiff, is but the Execution of the Act o! W 


Parliament, and the Act of Parliament without any Preſentment is a good 
Title in a Quare Impedit; but if the Act of Parliament had not been in rhe 
Caſe, the Count had been double, by alledging the Preſentment, Admiſſion, 
and Inſtitution of the Clerk of A. and of the Plaintiffs alſo, becauſe to al- 
ledge one of them is ſufficient, 16 H. 7. 8 Jenkins Cent. 4 Coſs 86. Sec fo! 
this the Counteſs of Northumberland's Caſe, 5 Co. 98. 9. 33 H. 6. 12. 4 F. 4. 
3. 11 E. 4. 10. 19 E. 4. 4. Where there appears a Difference in Opinion 


concerning this matter. Vet note, that tho a common Perſon counting upon 
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two Preſentments, the Count ſhall be ſaid double, and by Conſequence vici- 
ous, yet otherwiſe it is in the Caſe of the King, 43 Ed. 3. 14. Br. Count. 

If a Church hath by Laps come to the Biſhop, who hath collared by ſuch 
Title, a common Perſon ought to make mention of it in his Count, for- that 
is his Title to the Preſentment, Mich. 14 Eliz. 3. Leonard 18. becauſe the 
Collation by Laps is in the Right of the Patron, and for his Turn; the Or- 
dinary in this Caſe being a kind of Attorney made by Law, to do that for 
the Patron which is ſuppoſed he would do himſelt, if there was not ſome 
Let, by Hobart, in Colt & Glover's Caſe, Hobart 154. Allo if the Ordinary 
hath collated by Laps, becauſe the Patron having preſented one unſufficient 
Clerk, and upon notice of his unſufficiency, and rhe refuſal, did nor preſent 
another, and the Patron thercupon doth bring his Action, the Patron muſt 
ſet forth in his Declaration the Day in which the Preſentment was made to 
the Ordinary, Mich. 15 Eliz. C. B. 3 Leonard 47. 

One Perton hath the Right of Preſenting to two avoidances of a Church, 
another to a third Avoidance, and upon a Diſturbance, the Declaration ſets 
forth, that one hath the Advowſon of two Parts of the Church, viz. to pre- 
ſent to the faid Church at rwo Turns together, and that another hath the 
Advowſon of a third part of the Church ; to wit, to preſent to every third 
Turn, the Declaration is not good, per curiam; for that it appears that one 
hath the entire Church for the time when he is to preſent Sole, and then, when 
he declares that one had the entire Advowſon of two Parts of the Church, 
viz, to preſent to two Turns, it is repugnant in it ſelf, for by his own ſhewin 


it is to two parts of the Advowſon,and not to two parts of the Church, for the 
| Moiety or third part of the Church is, where Parceners,or Joint-Tenants pre- 
ſent jointly, and every one hath a part of the Church, Trin. 41 Eliz. Windſor 
v. Arch-biſhbop of Canterbury & L,oveday, &c. 3 Croke 686. or where there are 
two Advowſons in one Church, for there every one hath a part of the Church, 
and the Count muſt be to the Moiety, or third part of the Church, Mich. 


13 Fac. Windham, v. Biſhop of Norwich & al. 1 Brownlow 165. But where 
two Churches are United, and the Patrons agree to preſent,the one to two 


Turns, the other to a third Turn (as this Caſe was) there either of them 
| hath the entire Church the time he preſents, Trin. 4x Elix. C. B. Windſor v. 


the Arch-biſhop of Canterbury, Loweday & Fletcher, 3 Croke 687, 688. 
So if a Quare Impedit be brought, that the Biſhop permit the Plaintiff to pre- 


| ſent to the Church of A. and the Declaration according to the Caſe, is, That 
| whereas B. was ſeiſed of a Mannor, to which the Advowſon of the ſaid 
| Church,viz. to preſent to the ſame every firſt Turn was Appendant,and that C. 
Was ſeized of the Advowſon of the ſaid Church,viz.to preſent to the lame every 
| ſecond Turn;tho' by the Writ the entire Advowſon is claimed, and by the Co ant, 
| only every firſt Turn; and altho' it be not alledged by the Plaintiff that he 
| ought to have the firſt Turn, yet it is good; per Cur. becauſe when the Church is 
Void, and it appertains to him to Preſent, he hath the entire Advowfon; but other- 
wiſe it is if chere be two ſeveral Patrons, and two ſeveral Incumbents of one 
Church, ſo that one Patron hath a diſtinct and ſeparate part of the Tythes for his 


Incumbent from the other Patron, and his Incumbent, in which Caſe there are two 


| Advowſons in one Church; for there the Count muſt be to the Moiery of 


the Church, or the third part thereof, as the Cafe requires, Mich. 13 Jac. 
Windbam v. the Biſhop of Norwich, Brownlow & Goldsborough 1 part 165. And 


if in this laſt Caſe one of the Patrons being diſturbed, dorh fay in his Count, 


that he is ſeiſed de Advecatiene Medietatis Ecclefie, &c. It is ſufficient without 
letting forth the ſpecial Matter in the Count, Trin. 10 Jac. Richard Smith's 
Caſe, 10 Coke 135. | 

C-H-A-P. 
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THT. AXYL 


Of Preceſs and Pleas in Quare Impedit and Darrein Preſentment, 
and what Pleas are Proper and Ought, or may be pleaded | 
the Ordinary, Patron and Incumbent reſpectively; and of wha 
Matters a fury in Quare Impedit owght to Inquire. 


Aving ſhewed how theſe Writs are to be brought, and how the Patron 
is to entitle himſelf in his Declaration, I am next to ſpeak of the Pry. 

cels thereupon. | 
The Proceſs in this Action of Quare Impedit, are Summons, Attachment, 
and Diſtreſs Peremptory. And the Sheriff muſt Summon the Defendanr þy 
good Summoners, and return their Names upon the Original Writ, and nc 
return common Summoners, as John Doe and, Richard Roe; for a Writ cf 
Deceit lieth if the Summons were not made indeed: Bur if the King be Plain. 
tiff, and the Defendant be not Summoned, nor Attached, nor Diſtrained, 
and the King hath Judgment by Default, no Writ of Deceit lieth, Brownloy & 

Gonuldsborough 1 part 158, 159, 160. 


The Writs thereupon are returnable, from Fifteen Days to Fifteen Days 
according as it is Enacted, Jn Aſſiſes of Darrein Preſentment, and in a Plea 
of Quare Impedit of Churches Uacant, days ſhall be given from Fitteen 
to Fitteen, oz from Thzee Tleeks to Thzee Weeks, as the Place ſhall hap 
pen to be near oz far. And in a Plea of Quare Impedit, if the Diſturber 
come not at the firſt Oay that he is Summoned, noz caſt no Eſſoin, then 
he (hall be attached at another day, at which day if he come not, no? caſt no 
Eſſoin, he ſhall be Diſtrained by the great Diſtreſs above given, and if he 
come not then, by his Oetault, a TUrit ſhall go to the Biſhop of the ſane 
Place that the Claim of the Oiſturber fo? that time ſhall not be p2ejudictal 
to the Plaintiff, ſaving to the Diſturber his Right at another time when he 
will Sue therefoze, Star. 52 H. 3. Chap. 12. 


If a 
ſoins before Appearance; if the firſt Man be Eſſoined, it muſt be adjourned 
for Fifteen Days, and idem dies, ſhall be given to the reſt, and at that da) 


another of the Defendants may be Eſſoined for Fifteen Days, and an iden | 


dies given to the reſt, and ſo of all the reſt of the Defendants. And if the De- 


fendant take not his Eſſoin upon the Summons, he may take it upon the At- 


rachment, and if the Plaintiff doth not Adjourn the Eſſoin, he ſhall be Non- 
ſuit. And note, that the Defendants are not bound to appear after that they 


have had their Eſſoins, until the return of their Diſtreſs, for an Eſſoin is no 


Appearance, becauſe it may be caſt by a Stranger. If the Defendant dotl 
come at the Grand Diſtreſs returned, and pleads to Iſſue, and after doth make 
Default rhe Writ ſhall be awarded to the Biſhop without taking the Inqueſt, 
Kells Ahr. 1 part 587. : 

If the Original Writ be brought againſt Three, one may appear be— 
fore his Companions, and Proceſs ſhall be continued until Dittrels be 
made againſt the reſt, and the Plaintiff in the mean time ſhall declare againk 
him that appears with a {ml (um, and if he that appears doth plcad woe fi: 

pelt, 


Quare Impedit be brought againſt divers, they ſhall have ſeveral EE 
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pedivit, the Writ ſhall be awarded to the Biſhop ; but there ſhall be a Ceſſet 
> Fxecutio until the Plea between the Plaintiff and the other Defendants be de- 
termined, Brownlow & Gonldsborough, 1 part 158, 159. 

If a Quare Impedit be brought againſt two, and one of them doth make de- 
fault ar the Grand Diſtreſs, and the other doth plead in Bar, a Writ to the 
Biſhop ſhall be awarded for the Plaintiff by the Statute of Malbridge withour 
Title made; and if the Bar pleaded by the other Defendant be found for him, 
he alſo ſhall have a Writ to the Biſhop, and the Clerks of theſe rwo, upon 
theſe two Writs being Admitted, Inſtituted, and Inducted, ſhall try their Right 
in an Aſſiſe, or Treſpals, 2 Cent. 2. Caſe 85. 2 Inſtit. 124, 125. 

In this Writ the Defendant ſhall neither have his Age, nor a Protection, nor 
an Eſſoin as in the King's Service to avoid a Laps. 

In an Aſſiſe of Darrein Preſentment, if the Writ be brought in Middleſex, 
at the return of the Writ the Aſſiſe ſhall be there arraigned by the Serjeants at 
| the Bar in French, and the Tenant ſhall be demanded, and if the Tenant doth 

not appear when he is demanded, a Re-fummons ſhall be awarded, and if up- 

on the Re- ſummons the "Tenant ſhall not appear, the Aſſiſe ſhall be taken a- 
gainſt him by Default, and if the Tenant doth appear, he may demand Oyer 
of the Writ and the Return, and the Writ ſhall be read to him and the Return 
thereof, and the Jury ſhall have the view, and the Tenant may take Excep- 
tion either to the Writ, or to the Return if there be Cauſe, and if there be 
no Cauſe, he may por a day to plead, and if the Court doth give a day, the 
Jurors that appeared ſhall be diſcharged of their Attendance, and ought to ap- 
pear upon a new Proceſs to be awarded againſt them, and ſix of the Jury 


WW ought to have the view of the Church, to the intent that they may put the 


Plaintiff into Poſſeſſion if he doth recover, and the Judgment in this Aſſiſe is 
to recover the Preſentation, and Damages. The Procels in this Writ is Sum- 
mons, and Re-ſummons againſt the Tenant, and Summons, Habeas Corpus, and 
Diſtreſs againſt the Jury, and the Proceſs ſhall be returned from Fifteen days 
to Fifteen days, and no Eſſoin, or Voucher lieth after a Re- ſummons, Brown- 
low & Gouldsborough 1 part 160. 

The Defendants, viz. the Biſhop, Patron, and Incumbent appearing, they 
are to put in their Plea or Anſwer to the Declaration of the Plaintiff, which 
if their Plea be ſufficient, the Plaintiff ſhall be barr'd, altho' his Declaration be 
allo good, by Jones in Standen Caſe, &c. Jones 18. And firſt, if the Biſhop 
be made a Defendant upon any good Reaſon, it is becauſe he is a real Diſtur- 
ber, altho he is for the moſt part put into the Writ upon the Opinion, that 
| thereby he is hindered from collating pendente lite, (the Church being void and 
| litigious) upon the account of Laps: But ſee as to this, Chap. 24. But whe- 
ther the Biſhop be a Diſturber or not, if he be made a Defendant, and hath 
no Right to Collate when the Writ was brought, it is uſual for him to plead--- 
that he claims nothing bur as Ordinary, and to demand Judgment if withour 
| ſpecial Diſturbancezc*-. And if the Sce be void, ſo that rhe Arch-biſhop,or other 
Guardian of the Spiritualties,hath for the time the Right of Admiſſion, &. the 
Right of Collating not being in him, he is wont in ſuch Caſe to plead, rhar 
he claims nothing but as Metropolitan, and to demand Judgment if, &c. And 
thereupon the Patron is wont to pray a Writ to the Biſhop againſt the Ordi- 
nary, with a Cefſet Executio quonſy; the Plea between the Plaintiff, and the other 
Defendant is determined, Mich. 3 Jac. B. R. Boſwell's Caſe, 6 Coke 48. Jenkins 
Cent 1. Caſe 99. And if Judgment be given for the Plaintiff, chat a Writ ſhall 
go for the Plaintiff, againſt rhe Biſhop, or Guardian of the Spiritualties, or a- 
gainſt Biſhop, and Arch-biſhop, if both be made Parties in the Writ, without 
a Ceſſet Executio entred, until other Matters had been tryed, it is no Error, nor 

will 
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will it abate the Writ, unleſs that Execution had been ſued our before Judg. 
ment had been given againſt the reſt, Pſch. 14 Fac. B. KR. Grange v. Derg 
3 Bulſtrod. 175. See Jenkins Cent. 8 Caſe 36. and in Rol/s 1 Rep. 36 3 and 397. 
Rolls Abr. 1. 772. When the Biſhop pleading that he claims nothing but x, 
Ordinary, the Patron hath Judgment againſt him, and this doth continue diyer, 
Terms without any Continuances entred ; yet as Gli ſaid, in the Cale of [,, 
and Lancaſter, it was ruled, that it was good in Cobb's Caſe, v. Sir John He. 
den, Rolls 1. Rep. p. 31. But the Plaintiff if he pleaſeth, need not pray a Wit 
to the Biſhop, but may maintain him to be a Diſturber, and proſecute his Ag. 
on againſt him to a final Judgment, notwithſtanding the Biſhop doth claim 
nothing but as Ordinary in his Plea. If he doth take his Writ as aforeſaid tg 
the Biſſiop, it ſhall be to the ſame Biſhop, for it doth not appear to the Cour 
that he was a Diſturber, neither ſhall rhe Biſhop be amerced, bur the Plaintif 
Pro fulſo Clamore ; If the Plaintiff doth not accept the Biſhop's Reddition, by 
will chooſe to make a full and final Recovery againſt him, (which is not ad. 
viſable in any Caſe) then doth he (as in all. other Caſes of Election) for. 
ſake, and loſe the benefit of the former, and ſtands to the hazard either of 
total Recovery, or a total Bar; fo that if he doth aſſign a ſpecial Diſturbance, 
and it be tryed againſt him, he is to be barred, by Hobart, Mich. 15 7a. 
Brickbead v. the Arch-biſhop of Tork, Hobart 198. And if the Plaintiff be a: 
Iſſue with any of the other Diſturbers , and the Title is found for the 
Plaintiff, the Enqueſt ſhall not paſs betwixt the Plaintiff, and the Biſhop who 
refuſed, becauſe the Church was Litigious, altho that the Iſſue upon the Di. 
ſturbance be joyned berwixt them, for the Diſturbance is found in another, 
and the Church being Litigious ſhall excuſe the Biſhop, Jenkins Cent 1. Ci; 


99. 
If the Biſhop be ſued as a Diſturber, for that he hath Admitted, and Inſtitutec 
a Clerk upon the Preſentment of another Patron, ( which is not adviſable for 
him to do) he may plead the general Plea, that he claims nothing but as Or- 


dinary, &. and demand Judgment if, &xc. and indeed, in ſuch Cale the Biſhop 
cannot well plead any other Plea, for having given Inſtitution upon anothers 
Hreſentment, he cannot plead the Patron's Title upon whoſe Preſentment be 
hath given Inſtirution, to counterplead the Title of the Plaintiff to the Patron. 


age, altho the Incumbent may, by Hobart, and that upon theſe Reaſons. 


Firſt, becauſe the Ordinary hath nothing to do with the Patronage, neither 
in Intereſt nor Dependency. Secondly, becauſe he hath nothing to do with 
the Church as to the Fruits of it, and if he having Collated by Laps before 
the Statute of 25 Ed. 3. 7. could not by the Common Law have pleaded the 
Title of the Patronage to maintain it, as by the ſaid Statute appcars, much 
leſs could he do it before the Laps incurred. Thirdly, becauſe the Law hath 
provided for him (if he doth contain himſelf within the bounds of an Ordi- 
nary) ſufficient means to fave himſelf from making himſelf a Diſturber, and 

Pleas to expreſs and deduce the ſame, Sir Milliam Elvis v. the Arcb-biſbo 


hat 
of York, &c. Paſch. 17 Fac. Hobart 317. Jenkins Cent. 1. Caſe 47. 


If the Ordinary doth plead that he claims nothing but as Ordinary, the Pa- 
tron had beſt pray a Writ to the Biſhop with a Ceſſet Execntio quouſque, &c. E. 
pecially if the Biſhop had not refuſed his Clerk before the Church was Lit. 
gious, or admitted his Adverſary's Clerk after a Jure Patronatus praycd, o 
contrary to the Verdict given rhereupon;for if he will maintain him a Diſturber 
when the Church is full, it concerns him to make it appear that he was 10, 0! 
If the Biſhop b. 
ſucd as a Diſturber for rcfuſing ro admit a Perion preſented to him, he may 


in his Anſwer either plcad as before that he claims nothing but as Ordinaty, 
| ane 


he will be barred, as hath been ſaid before in this Chapter. 
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and ſo the Patron may take judgment againſt him, or maintain him a Diſtur- 
i ber as aforeſaid, or elſe the Biſhop in his Anſwer may juſtiſie the refuſal of a 
* Clerk preſented to him; but then the Biſhop mult be very careful that his Plea 
* be ſufficient, for tho he hath juſtly refuſed, he may make himſelf a Diſturber 
by his ill Plea, for which are cited, 14 H. 7. 21. b. 5 H. 7. 20. in Specoti's 
Caſe, v. the Biſhop of Exeter, Gonldsbrrough 35. 
That the Biſhop's Plea may be ſufficient to bar the Plaintiff, he muſt there- | 
in ſpecific the Cauſe of his Refuſal particularly, ſo that the Party may anſwer Ml 1 
to it, 5 H. 7. 19. 11 H. 7. 17. And therefore when the Biſhop in his Plea did 0 by! 
ſpeciſie one cauſe of Refuſal which was not good, and ſaid moreover, quod 777 
propter diverſa alia Cri mina, the Clerk was Criminoſus, & non Idoneus, it was 1 


held that the latter Words were too general and uncertain, Dyer 25 4. for he 1. 
might as well have ſaid that he was Criminoſus generally, or non Ideneus gene- 75 

rally; and if the Fault or Defect of the Clerk be not alledged particularly, how WY 1. 
can the Party anſwer to it? So when a Biſhop ſhewed for caule of his Refuſal 44 


of a Clerk, that the Clerk was Schiſmaticns inveteratus, it was Adjudged and 6 
Affirmed in Error that the Plea was too general, and therefore uncertain, and 1 
ſo inſufficient, for he ought to have ſhewed in what he was a Schiſmatick; al- 
tho whether he be a Schiſmatick or not, be tryable by the Ordinary according 
to the Starute of Articuli Cleri; but by that Statute it appears that the Biſhop 
may refuſe only for reaſonable Cauſe, and a general and uncertain Cauſe is 
not a reaſonable one; and tho that the Biſhop is Judge in examining, yet for 
as much as the Proceedings of the Biſhop are not of Record, the — 4 of a 
Refuſal is traverſable, and if it be traverſed, and the Party refuſed be in Life, 

it ſhall be try d by the Metropolitan, and if he be dead, by the Countrey. And 

therefore altho* it doth not appertain to the King's Courts to determine 
| Schifms, and Hereſies, yet the Original Cauſe of the Suit being matter where- 
of the King's Court hath Conuſance ; the cauſe of the Ordinaries judging a 
Preſentee an Hererick, or Schiſmatick, ought to be alledged in certain, that 
the Judges may conſult with Divines to know if it be Hereſie or not, and 

if the Party be dead, direct the Jury to try it, Hil. 32 Elx. B. R. Specott's A 
| Caſe, 5 Coke 57. Same Cale 3 Leonard 199. Goldsborough 351. and 1 Anderſon [308 


189 And it was allo in this Caſe urged, that by the Plaintiff's Demurrer to 1 
the Biſhop's Plea That rhe Clerk was a Schiſmatick, it was confeſſed; To 1 BY 
| which Anderſom ſaid, chat if a thing be ſufficiently alledged, it is confeſs'd by 185 

the Demurrer, otherwiſe not, Gouldiborough 35. Nor doth the Statute of Demurers 40% 


| 27 Elz. help the incertainty in this Caſe, becauſe the Court neither doth, nor 
can know how this Plea may be amended, as that Stature doth require, and 1 

| therefore it is out of the Compals of the Statute, 1 Anderſon 191. 3 
Alſo if a Biſhop doth refuſe a Clerk for Per jury, he ought in his Plea to ſhew 
how, and in what, a Clerk is Perjurus, and before wha Judge he was Perjured, that 
che Perjury may appear to be ſuch, for it is as none, if not before a lawful Judge, 
38 Ed. 3.5. 2.2 Ie 32. In a late Caſe between the Biſhop of Exeter & alios v. 
Sampſon Hele, in a Quare Impedit brought by Hele, the Biſhop pleads in Bar that 
| the Church is within his Dioceſs, and that he claims nothing but as Ordina- 
ry, &. And that the Plaintift preſented to him one Francis Hodder as his 
Clerk; that as Ordinary of the Church aforeſaid, he did examine him of his EF. : 
Ability and Fitneſs in that behalf, and upon ſuch Examination, found him to F370 
ea Perſon in literatura inſufficien', ac ea ratione fore perſonam inhabil & minime 7 
idoneam ad habend. the ſaid Benefice, for which Reaſon he refuſed him, and 42 
gave notice thereof to the Plaintift, ec. but thar the Plaintiff did not preſent + 
any other within the ſix Months, per quod he did collate, G. H. who was In- 4 
wmted, G c. The Plaintift replies, that 1 at the time of the Preſentation 4 
D was io 3 


— 
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was Vicar of O. that he was Homo literatus & infra ſacros Ordines Conſtitnt. 
& c. & pol Dodrin &. literatur examen, Ordines Sacerdotales per Ordinationey 
adept ſuit, and licens d to preach by a late Biſhop of Exon. &c. After a re- 
joynder by the Defendants, and fſur-rejoynder by the Pfaintifl, the Defendants 
demur, and adjudged by the Court of Common Ples, that this Plea of the 
Biſhops was incertain and inſufficient, which Judgment was affirmed upon a 
Writ of Error in B. R. but upon a Writ of Error brought in Parliament, bo), 
{aid Judgments were reverſed. Caſes in Parliament. 88. | 

If the Biſhop hath collared by Laps to the Church of anorher Patron than 
the King, whether it be, that the Patron having Preſented a Clerk who was re- 
fuſed, and upon the Biſhop's Notice thereof did not Preſent another in time, 
or becauſe no Preſentment was made within the Patron's ſix Months ; and 
the Biſhop be therefore ſued, he may ſet up his Title of Laps, yea, and again: 
the King, if he ſhould afterwards pretend Title to the Church, whercas a 
common Perſon is the true Patron; For it hath been Enacted, Item, becaul: 
that many Pꝛeſeutments to divers Benefices of Poly Church, as well ot 
the Pattonage of Lay People as of the People of Poly Church which wete 
vold by fix Months, whereof the Collation of ſuch Benefices by Laps 0! 
time was devolute, and of right pertatning to the Owinartes of the Place 
were recovered by the King by Judgments thereof given of the Aſſent of the 
ſald Patrong, in Deceit of the ſaid Collattons ſo made reaſonably by the 
ſaid Dzdinaries, in which Pleas the Owinartes no2 their Clerks to whom 
they did give ſuch Benefices, were not received to ſhew no2 defend their 
Right in this Behalf, noz to Counter-plead the Ring's Right fo claimed, 
which is not reaſonable. Cherefoze the King by Aſſent of the (atd Parlic 
ment Civ and Gzanteth fo2 him and his Heirs, that when Arch biſhops, B. 
ſhops, 0} other Ozdinartes have given a Benefice of Right devolute to him 
by Laps of time, and after the King Pyelenteth and taketh the Suit again 
the Patron which per Caſe will ſuffer that the King ſhall recover without 
Action tryed in Deceit of the Ozdinary, 02 the poſſeſſo2 of the ſaid Bencfices, 
that in (ſuch Cale, and all other Caſes like where the King's Right is it 
tryed, the Arch biſhop o2 Biſhop, Dyvinary- o2 Poſſeſſo? ſhall be received to 
Counteepleav the Title taken fo2 the King, and to have his Anſwer, and 
to ſhew and vefend his Right upon the Matter, altho' that he clatm nothing 
tu the Patronage in the Caſe afozeſaid, Stat. 25 Ed. 3. Chap. 7. 

The reaſon of which Law was this, that the King not being bound by Laps 


of time,when the Common Patron had ſuffered a Laps, and the Ordinary had | 


collared lawfully ; if the King pretending himſelf Patron had brought a l 
Impedit againſt the Ordinary and his Incumbent, they could nor fave then- 
ſelves, ſeeing that they could not deny the King's Title and maintain the Fa 
tron's, in whoſe default the Laps took place. 

This Statute alſo gives Remedy in like Caſes by expreſs Words, ſo that 
Caſes of like nature are rather remedied by the letter of the Statute than the 
Equity thereof; therefore, if a common perſon no true Patron had reſente: 
within the ſix Months, and the true Patron had not preſented in his time, 
whereupon the Ordinary had collared for Laps, and the Pretender had broug|! 


a Quare Impedit againſt the Ordinary, becauſe the Clerk was refuſed, the Pre 


tender muſt neceſſarily have prevailed before this Statute, becauſe his Title u 
needs be taken for good, when neither Ordinary, nor Incumbent was ſuftercd 
to deny it; but now by this Statute they are relicved, for this is onc of ih: 
like Caſes, by Hobart, in Sir Wiltiam Elvj's Caſe, v. the Arch-!iſhop of Tork. 
Tayler, &c, Hobart 318, 319. 


li 
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If the Patron doth bring a Qnuare Impedit againſt the Biſhop for a Diſtur- 
bance, and the Biſhop doth plead that he claims nothing but as Ordinary, 
and confeſſeth rhe Plaintiff's Title to preſent ; and further faith, that the 
Church voided ſuch a day, after which the Church remained void by the ſpace 
of ſix Months, and for that the Plaintiff preſented no fit Perſon within the 
Tempus Semeſtre, he collated as Ordinary after the Laps of ſix Months, as it 
was lawful for him to do; this is an inſufficient Barr, for that thereby the 
| Defendant doth neither deny, nor confeſs and avoid the Diſturbance laid, and 
it the Plaintiff doth reſt upon the Bar, and demur upon it, Judgment ſhall be 
| given againſt the Defendant, alrho? it be after diſcovered that the Plaintiff hath 
laid in his Declaration the Preſentation and Diſturbance to be after the date of 
the Writ. Bur if to ſuch inſufficient Plea, the Plaintiff doth reply, and confeſs 
that the Church did void as the Biſhop ſaid on ſuch a day, and chat within the 
ſix Months, viz. on ſuch a certain day he preſented A. B. praying the Biſhop 
to admit him, which he refuſed ro do, and thar the Biſhop on another day, 
and within the ſix Months collated his Clerk, and then the Biſhop doth de- 


uncertain, and after it is diſcovered that the Plaintiff hath in his Count laid 
the Preſentment and Diſturbance to be after the teſte of the Writ, altho' the 
Court held, that the Replication was not double or doubtful, becauſe the De- 
fendant's Plea was, that the Plaintiff had not preſented a Clerk to him within the 
ſix Months, and the Replication is, that he did preſent within the ſix Months ſo 
there was a perfect Negative and Affirmative, which makes the Iſſue, and the 
Plaintiff did but add a refuſal to make good the Diſturbance laid in the Decla- 
ration, and then the Plea is compleat ; and tho the Plaintiff hath laid a gene- 
ral Diſturbance in his Count, which is ſuppoſed true by the Defendant's Plea, 
and to be made before the Action brought; yer this ſhall not ſave the Plain- 
rift, but that he ſhall be barred for the Fault in his Declaration appearing to 
the Court, viz. that there was no real Diſturbance made, nor cauſe of Action 
iven to the Plaintiff at the time of his Writ brought, and this of his own 
Rowing, Mich. 15 Jac. Brickhead, v. the Arch-biſhop of York, Hobart 198. 
Alſo in ſuch Caſe of the Biſhop's being ſued as a Diſturber, for that he 
hath refuſed the Patron's Clerk, and upon default of Preſenting another, hath 
collated upon the account of Laps, he muſt in his Plea alledge che time of his 
Notice given to the Patron, becauſe if the Patron ſends his Clerk within a 
Month after the Avoidance, and the Ordinary will nor give Notice to the 
Patron of his refuſing him, the ſame ſhall not be any Default in the Patron, b 
Minwood; but if in ſuch Caſe the Ordinary doth ſay in his Plea, that che Clerk 
was inſufficient, and that he gave Notice to the Plaintiff, and that »ullam id. 
neam perſonam preſentauit. Manwood ſaid that as to the Notice given to the 
Patron, it is well pleaded by ſuch Words, and it ſhall be intended that it was 
given to the Perſon of the Patron; but the Court ſaid, that to ſay that A 
done am perſonam præſentatit was no good manner of Pleading, but that it had 
been better if it had been uu etiam perſonum idonean prejentavit, and that 
the firſt form would be a Jeofail Mich. 15 Elz. C. B. 3 Leonard 47. 

As the Biſhop, ſo the Patron that is made a Defendant, is to put in his Plea 
according to his Caſe, and with reſpect to the Plaintiff's Declaration; as to 
whom if he pleads on impedizit, or any inſufficient Plea the Writ ſhall be a- 
warded to the Biſhop, 21 Ed. 4. 65. 9 H. 6. 16, 17. 7 H. 4. 32. 21 H.6. 
45. 22 H.6. 28, 29. 10 H.6. 4. 5 H. 5. 10. but there ſhall be a Ceſet Fa- 
ecxtio until the Plea between the Plaintift's and the other Defendants be deter- 
mined, Brownlow & Couldsborough 1 part 159. 


D d 2 It 


mur, for that the Replication to his Plea doth contain double matter, and is 


oY — I — 


444 . ——— — — 


204 T be Glergy-Man's Law : Or, Chap. 26. C 


If the Clerk of a Stranger be Incumbent of a Church by the ſpace of ix * fe 
Months by Admiſſion and Inſtitution only upon his Preſentment, this make; wa 
a Plenarty without: Induction, Hil. 22 H. 7. Keilway 88. And the Patron Ti 
may plead Plenarty againſt all common Perſons ; for it is Enacted, That one * an 
Foꝛm of pleading ſhall be obſerved among Juſtices in Writs of Darrein Pre. till 
lentment and Quare Impedit in this Relped; if the Oekendant alledgeth tiff 
Plenarty of the Church of his own Pꝛeſentation, the Plea ſhall not fail by by 
reaſon of the Plenarty, ſo that the CUrit be purchaſed within the fir Months, Ad 
Weſt. 2. Chap. 5. viz. Stat. 13. Ed. 1. Chap. 5. But if a Writ be brought afte˖ 1 Car. 
a Plenarty by ſix Months, and Judgment be given by Ni Diet, and the Ed. 
Biſhop claims nothing, the Plaintiff tho a purchaſer ſhall have Judgment, and no! 
be remitted to his Right, by Coke Trin. 15 Fac. B. R. Harris v. Auſtin 3 Bu. A 
ſtrode 38. 46. Therefore Quere, Whether the Incumbent of ſuch Uſurper ſhall in | 
not be outed by ſuch Recovery. However, if any Perſon doth preſent ro a 9. 
Advowſon, the Right of preſenting to which is in the King, upon a Writ 5 
brought by the King, Plenarty cannot be pleaded to bar the King, and to Eſta. W lated 
bliſh the Incumbent in his Poſſeſſion, altho' he hath been Inducted by fix by! 
Months before the Writ purchaſed; by Anderſon, Chief Juſtice againſt Warmſ, to toth 
Kingſmill, 'Varburton 01 Diniel, who held, that by Uſurpation the King might mut 
be put out of Poſſeſſion, but the Law is now taken to be otherwiſe, 12. that have 
the King cannot be put out of Poſſeſſion by any Ulurpation, (that is) his Coll 
Inheritance in his Advowſon, cannot by any Uſurpation be diveſted out of him, Preſe 
but the King by a Plenarty is ſo far out of Poſſeſſion, that he cannot preſent, tle, 
but muſt ri remove the Incumbent, who hath by Preſentation, Inſtitution and woul 
Induction got the poſſeſſion of the Church, 2 Inſtit. 358. Boſwell's Caſe, 6 ed by 
Coke 49, 50. And ſo is the Law alſo taken to be, chat Plenarty is not plead- plead 
able againſt the King, Mich. 28, 29 Eliz. C. B.'1 Leonard 226 and in Bi any c 
well's Caſe, 6 Coke 49. See Chap. 13. But Plenarty by ſix Months upon an Turn 
Inſtitution, where the Inſticution is made upon a Preſentment, is pleadable thing 
by all Perſons againſt a common Patron, yet a Plenarty by meer Collation is fore, 
not pleadable, but the Patron may bring his Writ and remove the Collatec in his 
at any time, Stat. Weſt. 2. Chap. 5. Mich. 32, 33 Eliz. C. B. Smallwood, Col Ordii 
& Sale, v. the Biſhop of Coventry and Marſh, 3 Croke 207. Jenkins Cent. 7 Incun 
Caſe 7. Mich. 3 Jac. Beſwell's Cake, 6 Coke 49. And fo ] ſuppoſe Plenarty Stan! 
upon a void Preſentment is not pleadable, for then the Clerk is Incumbent 45 of the 
it were by Collation only; but when tis ſaid that Plenarty by Collation is bent | 
not pleadable, it is to be limited, as to ſuch who have Right to Preſent, but by wl 
not to ſuch who have Right to Collate, for Plenarty by Collation doth pur induc 
| him that hath Right to Collate to his Writ of Right, and is pleadable againſt 4H. 
.W | him that hath the Right of Collating, 17 Ed. 3. 64. b. Dean of Lincoln's Caſe, nard 
4 Mich. 3 Fac. in Boſwel's Caſe, 6 Coke 49, 50. 2 Inſtit. 357. ted on 
fi [| And it is to be noted, that both Plaintiff, and Defendant in a Pare Impedit may necel 
1 be Actors, and either of them have a Writ to the Biſhop, as the Right falls our he Wa 
to be. But if the Defendant hath Preſented his Clerk and he be Admitted, Inſti- King's 
tuted and Inducted before the Qnare Impedit brought, the Defendant rhen hat! Diſtur 
no Cauſe to have a Writ to the Biſhop, and conſequently the Deten- | the Ki 
dant is no Actor, but a bare Defendant, and the poſſeſſion of his Clerk 15 Caſe o 
| Title ſufficient if the Plaintiff doth not ſhew a better; for the Plaintift cannot 2 tha 
| in Law or Reaſon ſay, that the Defendant hath no good Title, and from thence umſel; 
| conclude that he hath. And therefore if rhe Defendant doth alledge in hi- IcIF In 
5 Plea a Title pro forma, and that he hach Preſented by reaſon thereof, and tl! : the 
his Clerk is Inſtituted and Inducted, this is ſufficient for the preſent and fu- 1 
%, \ 


ture time, if no better Title be oppoſcd to it, wichout alledging any other Pre- 
ſenta nds 
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ſentation in himſelf, or any other from whom he claims; but if the Defendan: 
was out of Poſſeſſion as well as the Plaintiff, he muſt then make out a good 


wg 


A | 4.405 "Oe" 


and in this Cafe only it is that the Defendant is Actor as well as the Plain- 
riff, and in ſuch Calc he is to alledge a Seifin of the Advowſon as the Plain- 
tiff muſt, either in himſelf, or thoſe from whom he claims, which is to be done 
by alledging a former Preſentation, that being the only actual Sciſin of an 
> Adyowlon, and the Ground why he ſhould preſent to any voidance, Hill. 19 
| Car. 2. Sir Fohn Iufton v. Sir Richard Temple, Vaughan 7. 9 H. 6. 56. L. 43 
Ed. 3. 25. 12 H. 4 11. I H. 7. 13. And tho' the Plaintiff be Nonſuit, yer 
no Writ to the Biſhop without Title made, 11 H. 5. 8. 
As the Biſhop and Patron, fo the Incumbent (if there be one) muſt put 
in his Plea to the Declaration of the Plaintiff, that is, if he be made a Party, 
H. 6. fel. 56. | 
F == Lg the aforeſaid Statute of, 25 Ed. 3. C.7. If an Incumbent had been col- 
lated by a Biſhop to a Church, the Title of Collating to which came to him 
by Laps, and the King who is not bound by Laps of time, pretending Title 
to the Lapſed Benefice, had ſued the Biſhop and Incumbent, the Incumbent 
mult have been outed, becauſe neither Biſhop nor Incumbent; could either 
have denyed the King's Title, or maintain the Patrons in whole Default the 
Collation was made, or if a Clerk had been a Compleat Incumbent upon the 
Preſentment of any other Patron, he could not have pleaded his Patron's Ti- 
tle, or defended himſelf in the poſſeſſion of his Church. So if the Patron 
would have colluded, and made a faint or falſe Defence, he muſt have ſuffer- 
ed by it. But now by the ſaid Stature, rhe Incumbent is allowed to Counter- 
E plead the King's Title, and by the Equity of the ſaid Statute, the Title of 
any other Perſon that ſhall pretend to have the Right of Preſenting to that 
© Turn to which he hath been Preſented, or Collated, altho' he doth claim no- 
thing in the Patronage, Paſch. 31 Eliz. C. B. Halls Caſe, 7 Coke 26. There- 
fore, if the Biſhop having Collared an Incumbent upon the Title of Laps, doth 
in his Plea (to a £nare Iupedit brought againſt them) claim nothing but as 
| Ordinary, altho' a Writ to the Biſhop ſhall be awarded againſt him, yet the 
| Incumbent may plead the Collation, and fo bar the Plaintiff, Paſch. 32 Eliz. 
| Stanley v. Thomas Chaffin C. B. 1 Anderſon 233, 239, But then by the words 
of the Statute, he muſt be a poſſeſſor of the Benefice, that is, ſuch an Incum- 
| bent that is not only Preſented, Admitted and Inſtituted, but alſo Inducted, 
by which he is ſaid to be pa imperſonce, fo that until ſuch time that he hath 
| Induction, he is under the miſchicf of the Common Law before declared, 
4H. 8. Bataile v. Cook Dier 1. b. and by Dyer Mich. 15 Eliz. C. B. 3 Leo- 
| nard 47. therefore if the Caſe be ſuch, that the King's Clerk (being Admir- 
| ted and Inſlituted only) be ſued as a Diſturber ; before he is Inducted, it is 
neceſſary for him to plead, tho' untruly that the King preſented him, and that 
he was Admitt ed Inſtituted, and Inducted, before the Writ brought, upon the 
| King's Preſentation, for by being Preſented, Admitted and Inſtituted he is a 
| Diſturber, and may be ſued as ſuch before Induction, and being preſented by 
| the King, he muſt be ſued without the King his Patron, which is not the 
Caſe of the Preſentee of a common Patron, becauſe he may abate the Writ, 
for that his Patron is not named with him, who may defend his Title when 
himſelf cannot, for want of Induction. And if he dorh not at leaſt plead him- 


N o the Action without ſuch Plea of Induction muſt unavoidably go againſt 

im. But by this Courſe he may fave his Intereft, Meh. 15 Fur, Wiret- 
7271 | . 5 7 ? | 5 

Fay "one v. Biſhop of Winchefter and Pulleſten, Hobart 168. 193. 


But 


Title, or elſe he ſhall never have a Writ to the Biſhop to admit his Clerk; 


elf Inducted, he cannot plead the King's Title to the ſaving of himſelf, and 
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But Coke ſeems to ſay, that a Clerk is _— imperſonee, only by Inſtitution 
and may plead himſelf perſona 1mper ſonata o the Church for which the Wrir 
is brought, chat is, if it be brought by a common Perſon, becauſe the Church 
is Plena C Cinſulta, only by Inſtitution, againſt all but the King; but if the 
Writ be brought by the King againit a Patron and his Clerk, the Clerk cannot 
(he grants) plead without Induction, becauſe without Induction the Church 
is not Plena & Conjulta againſt him, in Hal's Caſe Paſch. 31 Eliz. C. B. - 
Coke 26. But the former Opinion I conceive is taken to be Law, viz. that hy 
is not Complete Incumbent to plead his Patron's Title until Induction. 

However, by Hutton, if one be Preſented, Admitted, and Inſtituted befor 
the Writ brought, and be Inducted after and before he plead, he may wel 
plead the Patron's Title, and per Curiam; when he is capable by his Incumben. 
cy to plead his Patron's Title, it is ſufficient for him to ſay that he is pern. 
imperſonata, ex Præſentatione A. viz. his Patron, altho he doth not add yy 
Diem impetrationis Brevis, Paſch. 3 Car. C. B. Dame Chichely, v. the Biſhop if 
Ely, Hetly 17, 18. And altho' the Patron of the parſon imperſonee ſhould con. 
fels in his Plea the Title of the Plaintiff, yer ſuch Parſon may deny it, and 
ſer forth in his Plea his Patrons Right of Preſenting ; therefore, if rhe Biſhop 
or other Patron doth plead inſufficiently, that ſhall be no prejudice to th: 
Clerk's Title, Paſch. 14 Jac. Brickkead, V. the Arck-biſhrp of York, Brownlin 
& Gouldsborough 1 part 164. 31 Ed. 3. Fitz. Incumbent 6. Cited by Het 
in Colt & Glover's Caſe, Hobart 162. For tho the Patron may thereupon pray 
Judgment and recover the Preſentment, yet no Writ ſhall go to remove the 
Clerk, Br. Ab. Breve al Eveſque 14. Or if the Patron doth make Default, 
and the Incumbent doth plead ro the Writ, which is found for him, and then 
the Incumbent doth pray that the Writ may abate, and the Plaintiff doth pray 
a Writ to the Biſhop for Defaulr of rhe Patron, in this Caſe the Writ is to be 
abated, and no Writ to iſſue to the Biſhop ; By Advice of the Juſtices of bot 
Benches, 7 H. 6. 15. 10 H. 6. 4. 

As the Plea of the Patron doth not prejudice the Clerk, ſo the Plea of the 
Clerk will not prejudice the Patron, and therefore it the Clerk doth plead tha 
he is parſon imperſonee, and a good Bar, and the Patron alſo doth plead his 
Title, but doth not acknowledge any Plenarty of his Preſentment, and Judg 
ment is given againſt the Plaintiff, the Patron ſhall have a Writ to the Biſhop, 
for that the falſe Plea of the Incumbent ſhall not conclude the Patron, who 
could not contradict it in this Point, if it did, the Patron could not have MW 
a Writ to the Biſhop, becauſe the Church was pleaded full of his Preſent- W 
ment, and ſo no Bencfit of his Suit, Rolls Abr. 2 p. 389. Hob. 19“. 

So if a Quare Inpedit be brought againſt the Incumbent of rhe King, and 
he pleads that he is parſon imperſonee, that is, as well Inducted as Inftiruted, WF 
and a good Bar againſt the Plaintiff, ſo that it is adjudged againſt him, altho 
in this Caſe the Defendant pleaded that he was Induced falſly, yet the King 
ſhall not be bound thereby, but that contrary to the Record he may have 4 | 
Writ to the Biſhop, becauſe, the King was no party to the Confeſſion, bur is 
as a third Perſon always preſent in Court, and therefore upon ſuggeſtion that | 
his Clerk is not Inducted, he ſhall have his Writ to the Bithop, but peradve!- | 
ture not without ſuch Suggeſtion, and if in ſuch Caſe no Writ ſhould be awa! } 
ded, che King would have no advantage by the Recovery, nor could his Clers 
be ever made full Incumbent of the Church, but both the King and his Clerk loſe 
the Benefit of the Suit, Mich. 15 Fac. Winckcomb & Pulleſion's Caſe, Hobart 195. 

However, altho' the Clerk being Complete Incumbent may plead by e 
Stature,and alſo hath a good Title if well pleaded, yet he may deſtroy it by his 


own ill Pleading, and thereby loſe his Incumbency ; it behoves him therefore 
| NS: to 
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: Caſe the Queen had been Patron, 
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to be very careful that there be no miſtake in his Plea, for the miſtake of a 
Name, as Peter for Thomas, Oc. may be fatal to him, as was adjudged, Hild. 
14 Car. B. R. Harpur v. the Bayliff and Burgeſſes of Derby, Jones 427. 

A Puare Impedit was brought, and the Plaintiff counted upon a Diſtur- 
bance on the Firſt of November, and the Incumbent pleaded, that on the Firſt 
of May next after the ſaid Firſt of November, he himſelf was preſented to the 
Church by the Queen, the Right of Preſenting to the ſaid Church being de- 
volved to her by Laps; upon which the Plaintiff demurring in Law, the Plea 
was holden inſufficient, (per Curiam) for the Plaintiff counted upon a Di- 
ſturbance to him on the firſt of November, and the Defendant entitleth himſelf 
to an Incumbency on the firſt of May after, in which Caſe the Diſturbance 


| ſet forth in the Count is not anſwered by Traverſe, nor confeſſed nor avoid- 


ed, which it ought always to be bur the Diſturbance acknowledged ; and al- 
tho in this Cale, in order to have a Writ to the Biſhop for the Queen, it was 


| urged that the Title of the Queen did appear to be by Laps, which is con- 


felled (I ſuppoſe by the Plaintiff's Demurrer to the Incumbent's Plea.) Yet 


| by the whole Court, the Writ was denyed ; for tho' it appeareth that the In- 


cumbent was lawfully preſented to the ſaid Church, and ſo once lawful Incum- 
bent; yet it appeareth alſo that the Title of the Queen is once executed by 


© preſenting the ſaid Incumbent, and ſo gone. And when the Incumbent as 
here hath loſt his Incumbency by ill pleading, which he may do as well as by 


Reſignation, or other means, the ＋ 2g turn is ſerved. But if in the like 


That the Incumbent may make a ſufficient Plea, he muſt remember, 


| that by the Letter and meaning of the Law that enables him to Plead, viz. 


Stat. 25 Ed. 3. Chap. 7. He cannot plead chat he is Parſon generally, but muſt 
neceſſarily ſhew of whoſe Preſentment, whereby it may appear to the 
Court, that the Title he defends is his Patrons, for he muſt as well thew, and 
defend his own and Patron's Right, as Counter-plead his Adverſaries; and 
therefore he cannot make himſelf parſon imperſonee of the preſentation of 


one, and make Title to another as Patron, Hellweys and the Arch-biſbop of 


Tork's Caſe, Jones 5. & Hob. 321.Jenkins Cent. 5 Cale 18. and fo defend himſelf 
by the Title of a Stranger, under whom he claims not, tho' that were ſuffi- 
cient to deſtroy the Plaintiff's Title, by Confeſſing and Avoiding it or the 
like, therefore when he ſays of whoſe Preſentment he is Parſon, that is Tra- 
verſable, 16 Car. B. R. Sir John Dreyden &c. v. Tates 1 Cro. 591. Neither 
can he Counter-plead the Plaintiff's Title, but muſt alſo make a Title to him- 
lelf, by the Words and meaning of this Law, that is, his Patron's Title where- 
upon his own depends; and albeit the Incumbent is Inducted, yet if he (being 


| made a Defendant in a Quere Twpedit) doth reſign hanging the Writ, he harh 


loft his Priviledge by the Statute of pleading to rhe Title of the Patron; for 
it was granted him to defend his Poſſeſſion, ſo when his Poſſeſſion is gone, 
there is no cauſe for him to uſe it, 31 Ed. 1. Fitz. Incumbent 6. And there- 
fore it is not good for him to ſay that he was parſon imperſonee, unleſs he may 
lay that he is fo, Hill, 17 Car. . v. Hudde March 158. And yet the In- 
cumbent that hath reſigned, may plead as he might have pleaded at the Com- 
mon Law, and if he doth plcad otherwiſe, viz. according to the Statute, the 
Plaintiff may reply his Reſigning hanging the Writ, and by that, will defeat 
him Of his Plea, Paſch. 17 Jac, Sir William Elvis v. the Arch-bifhop of Tork, 
ſajlor & Biſhop, Hobart 321, But tho' the Incumbent may plead as before, the 

Title 


| the ſhould have had a Writ to the Biſhop 
to admit ſuch Perſon as ſhe ſhould afterwards have Preſented, Mich. 31, 32 
© Eliz. C. B. Arundel v. the Biſhop of Glouceſter & Chaſſin, 1 Leonard 194. and 
E Paſch. 32 Eliz. Stanley v. Chaſfin C. B. 1 Anderſon 238. 
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Title of his Patron by this Statute, yet as is ſaid, the Biſhop cannot other. 
wile plead thereby, then he could have done before at the Common Law, but 
only where he hath Collated actually by Laps, for tho, the Incumbent b 
Prelentation be allo Admitted to plead by the meaning of this Law und 
the Word s Ii Caſe---Becauſe the Caſe of being Incumbent upon a Preſen. 
tation, is like che Caſè of being Incumbent by Collation only; yer the Ordina. 
ry's Cale, before actual Collation is no ways like in Caſe, for he hath gotten ng 
Intereſt for himſelf,or his Clerk in the Church, and therefore, if the Incumbem 
Inſtituted only, be not within the relief of this Law, much leſs ſhall the Or. 
dinary who hath no Intereſt, but only an Office, by which he ought to be in. 
diſferent to all Parties, and maintain no ſides, Pajch. 17 Jac. Sir William E. 
vis v. the Arch-biſhop of York, Taylor & Biſhop, Hobart 321. The ſame Caf: 
Ones p. 4, | 
J The i. be ſaid before, that the Incumbent who may plead, muſt not onl; 
Countcr-plead the Plaintiff's Title, but mult alſo make a Title to himſelf, by 
the meaning of the aforeſaid Statute ; yet when the Queen brought a Hr 
Imped:t againſt the Incumbent alone, who did only Counter-plead the King; 
Title, by ſetting forth that the Qucen's Aunceſter had made a Leaſe of th: 
laid Advowlon to J. S. who had the Right of Preſenting, and that the Church 
being void, he was preſented by J. D. upon whoſe Preſentment he was In. 
ſtituted, and Inducted; upon a Demurrer thereto , altho' the Court a 
firit was of Opinion againſt the Defendant, becauſe that he had not in his 
Plca ſhewed any Title in his own Fatron, but only Counter-pleaded the Titl 
of the Queen, and by (Periam) the Patron himſelf could not have had ſuc 
Plea if he had been party to the Writ, and therefore not the Incumbent, and 
it is no good pleading in any Action to diſcover in pleading any Wrong, 
Force, Diſſeiſin, Uſurpation, &c. yet at length Judgment was given againſi 
the Queen, becauſe there was not a bare Uſurpation only pleaded againſt the 
Queen, bur alſo an Eſtate, viz. a Leaſe of the Advowſon made to him up. 
on whom the Uſurpation was made, ſo that the Queen was encountered with 
a Leaſe of her Aunceſter, againſt which ſhe could not make Title to preſent 
without ſpecial Matter, Mich. 28, 29 Eliz. C. B. Queen and Middleton's (aft, 
1 Leonard 45, 46. | 
Tho” (as before) an Incumbent of a Church may by the Statute of 25 Ed.] 
Chap. 7. plead his Parron's Title, cc. yet if he be ſuch a Clerk as is in only by 
Prayer to be Admitted, or otherwiſe without Preſentment, or upon a void 
Preſentment, which is as none, he is not aided by this Statute to plead in 


Bar, becauſe the Statute doth require an Incumbent preſented; neither need | 


che Plaintiff name him in his Writ that made ſuch a void Preſentment, Jen 
kins Cent, 5. Caſe 18. and ſo ſuch Clerk hath no way to defend his Title, 
which was the Caſe of all Incumbents before the Statute, as appears by 1 


Ed. 3. 23. where the King brought a Quare Impedit againſt the Patron 
and his Incumbent, and claimed by the Grant of the next Avoidance from | 


che ſame Patron to him, which was no Plea without ſhewing it, but the Pa. 
tron confeſſed it, and the Incumbent demanded Judgment, becauſe the King 
ſhewed no Deed of the Grant; which Exception was diſallowed; then he plead- 
cd, that the Patron made no ſuch Grant, which the Prior whom it concernc 
had confeſſed, and both were adjudged againſt him, becauſe he claimed no 
thing in the patronage, and ſo could not plead; from which Caſe it ſeems co 
be, that if a Dean and Chapter, or Maſter and Brothers of an Hoſpital, G 
have preſented their Dean, or Maſter to a Church of their own Gift, che 
Preſentment being void, any Stranger may ſue the Dean or Maſter, and reco- 


. hy . 7 0 . \ < b . . a } 
ver againſt them, and ſo it is in che like Cafes. £rere, And it nath been 8 2 
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— 
that when the Maſter and Brothers of an Hoſpital did prefent the Maſter, 
and the Maſter and Brothers did bring a &are Impedit againſt the Maſter by 

a ſtrange Name, that the Writ did well lie, and that they ſhould recover, the 
reſentment being void, 12 H. 8. 12. 

However ſuch Incumbents, as are not aided by the Statute, as in the 
Caſe of a void Preſentment, and all others before Incumbency ( if made 
Defendants ) may excuſe the Wrong with which they are charged, by 
pleading the general Iſſue Ne diſturba pas. And without making Title to the 
Patronage, a Man may ſhew as amicws curiæ, falſe Latin, or other matter 
appearing within the Writ, for that is no pleading, but rather a remembrin 


the Court of that of which they ſhould take notice of Office by Hobart, in 1 
Colt & Glozer's Cale, Hobart 162. 
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Tho a Clerk being Inducted may plead his Patron's Title as aforeſaid, and bo | 
being Inſtituted only by the {pace of ſix Months, his Patron may plead Ple- 1 
narty againſt all but the King, and thereby, tho he hath no Title to the Patron- 45 
age, bar the Plaintiff, yet a parſon imparſonee cannot in a Quare Impedit brought i 


againſt him, plead plenarty, as Manwood laid ; for that the Statute of Weſe. 
2. Chap. 4. gave ſuch plea to the Patron, wiz. that the Church is full 
of his Preſentment by ſix Months before the Writ purchaſed, and did de- 
{troy the pleading of Plenarty at rhe Common-Law, which was that the 
Church was full at the day that the Writ was purchaſed, Grendons Caſe, 
Plowd. 501. 16 Ed. 4. 11. 22 H. 6. 14. 38 H. 6. 20. b. Accordingly, when 
a Clerk pleaded that he had been Parſon for Three Years, and Plenarty ge- 
nerally by ſix Months of the Preſentation of one not named in the Writ, 
© the Court held the Plea to be inſufficient, becauſe the Parſon ſhewed no Ti- 
| tle in him that Preſented him, being a Stranger to the Writ, Brownlow 1 part "ol 
162. Bur if he had pleaded that he had been in the Church by fix Months 1 
of the Preſentment of the Plaintift himſelf, or by the Ordinaries Collation 17 
for Laps, it had been good without making any other Title, Liſter v. 
Crameel, Noy 30. IO Ed. 4. 11. 108 
When the Defendants have pleaded according to their reſpective Rights and 4208 
Intereſts ; the Plaintiff is to reply according as his Caſe and the Pleas of the 10 
| Defendant's ſhall require, & c. and if Iſſue be joined, then the Jury that is to [3% 99 
try that Iſſue is alſo to enquire ; Firſt, if rhe Church be full; and if ſo, Se- 1 
| condly. of whoſe Preſentment; Thirdly, if fix Months be paſſed from the $718 
| time that it became void; Fourthly, of the value of the Church by the 4 
Lear, Mich. 20 H. 7. Keilway 57. & Boſwell's Caſe, 6 Coke 51. and by Bradlon . 
| Lib. 4. Tract. 2. Cap. 6. Fol. 296. Brownlow & Gouldsborough 1 part 158. "00 
And they are to find what the clear yearly value of the Church is, deducting 1 
| what is paid out of the fame, Trin. 16 Car. B. R. Sir John Dregder, &c. v. 
| Tates 1 Croke 592. But if the Jury be not charged, or do not inquire of theſe 
| Points, yet that may be ſupplicd by a new Writ of Inquiry, and thoſe 
| matters inquired of by another Inqueſt. Admitted in Chezmey's Cale , 
| 10 Coke ri9. Or if the Jury do not find what time the Church was 
void, nor whether the Writ was purchaſed before or after the ix Months are 1 
paſt; yet it is good, for it ſhall be intended that the Writ was timely brought, £28 
unleſs a Plenarty be pleaded, Hill. 9 Car. Lort v. the Biſhop of St. David's F928 
Jones 332. And if Colts be alſo aſſeſſed by the Jury, which ought not to be, 
yet that ſhall not prejudice the Plaintiff, if no Judgment be given for ſuch 
Coſts. Paſeh. 14 Jac. Grarge v. Dexiny B. R. Bulſtrode 3 part 174. When 1 
the Plaintiff hath replyed to the Plea of the Incumbent, if the Incumbent doth * 
not rejoin any thing, nor join Iſſue, the Plaintiff ſhall have Judgment to reco- i & od 
er his Preſentation as againſt him, and a Writ to the Biſhop, mon obſtante re- | | 


E e clamatione, 


r 


clamatione, &c. and to remove the Incumbent, but with a Ceſſat Fxecntio until 
the Plea be determined between the Plaintiff and the other Defendants, H, 
17 & 18 Car 2. B. R. Sir John Iufton v. Sir Richard Temple, Lang han p. 6. 

And note that a Biſhop being a Peer of the Realm, he ought always to have 
a Knight in the Enqueſt between him and any other Perſon, and if no Knight 
be returned in the Enqueſt, a venire facias de novo ſhall be iſſued forth, if 
the Enqueſt be challenged for this Default, Jenkins Cent. 1. Caſe 19. 


CHAP. II 


Fudoments in Quare Impedit, Oc. and of Writs to be Awarde/ 
70 the Biſbop upon ſuch udgments. 


Frer the Jury have given their Verdict, Judgment is to follow, which 
is, to recover the Preſentment; and if the Recovery be in a Quare lnye. 
dit, the Advowſon alſo, by Coke Trin. 13 Jac. B. K. Harris v. Auſtin ;, 
Bulſtrode 38. Regiſt. 30. 4. & 1 Brownlow & Gooldsborough 160. but Bro. 1. 
Baron &. Feme 28. C. 1 Brownlow and Gonldsborough 158,159. ſeem to be to the 
contrary, that the Preſentation and Damages, are only recoverable in a 
Ausare lmpedit. But before I ſhew the Eflects of the Judgment ſeveral things 
arc to be Noted by the way; as firſt, That not always he, that peradventurc, 
may have the beſt Title ſhall have Judgment and a Writ to the Biſhop, but 
the contrary Party, in that fome Error or Miſcarriage doth happen, which 
prevents the merits of the-Cauſe from being Debated. 

If the Wrir doth abate for ſome fault in rhe Declaration, the Defendant ſhall 
have the Writ to the Biſhop to admit his Clerk, 31 H. 6. 15. and fo the De- 
fendant ſhall have it, if he demur to the Plaincilfs Declaration, and upon the 
demurrer it be adjudged for him and againſt the Plaintiff, 28 H. 8 Dyer 24.0. 
Alſo if the Plaintiff doth diſcontinue his Suit, the Defendant ſhall have the 
Writ to the Biſhop, 31 H. 6. 15. So if the Plaintiff after appearance be Non. 
ſuited, although ir be within the ſix Months, the Defendant will have the } 
Writ to the Bithop, 19 Ed. 4.9. 22 H. 6.44. 33 F. 6. 1. 55. 20 Ed. 4. 14. | 
21 Ed. 4.2.b. F. N. B. 38. k. Sir Hugh Portman's Cale, 7 Coke 27. J. and 
ſo it is if the Plantiff be Nonſuit after the Defendant hath pleaded, 38 F-. 
3. 8. b. But when the Plaintiff is Nonſuit, and Judgment is given that the 
Defendant ſhall recover the preſentation, yet the Defendant ſhall not have a 
Writ to the Biſhop before Title made; bur if the Defendant at the day of 
the Proceſs ſerved doth make default, the Plaintiff ſhall have a Writ to che 
Biſhop without other Title made, 22 H. 6. 44, 45. And if the Caſe be, 
that in a Quare Impedit, the Defendant doth make Title ro the Church to 
Himſelf and a Stranger, and after the Plaintiff is Nonſuit, the Writ to ce 
Biſhop ſhall be awarded only for the Defendant, and not for the Strang*! 
alſo, becauſe he is not 4 in the Writ, 13 Ed. 3. Writ to the Biſhop 25, 
25. Or if ina Pware Ienpedit, againſt the Clerk and another, the Clerk doth plead 
that he claims nothing, &. but conveys a Title to the King that preſents } 
him, and the other makes another Title, and then the Plantiff is Nonſuited? 
the Writ to the Biſhop ſhall be awarded only for the other that was ſued 
with the Clerk, and not for the Clerk the Preſentec of the King, becauſe by | 
| P'ea was but in excuſe of rhe wrong, and not to have the Writ. 14 F. 41. 

But if three do bring a S re Impedit, and only two of them be Nonlui!, 


the Defendant ſhall not have a Writ to the Biſhop, becauſe the chird 
e may 
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may have the right 3 or if a Man doth bring two Writs of Quare Impedit, and 

after is Nonſuit in one of them, the Defendent ſhall not have the Writ there- 
upon, although he doth make Title, 12 R. 2. Writ to the Biſhop 16. 

In a Quare Impedit, if the Defendant doth plead, that he did not diſturb 

the Plantiſf, the Plaintift ſhall have a Writ to the Biſhop, 17 Ed. 3. 71. 4. 

So if in a Quare Impedit for the Church of D. the Defendant doth ſay that 

there is no ſuch Church in the fame County, the Plaintiff ſhall have a Writ 

to the Biſhop, 8 H. 6. 37. 9 H. 6. 17. Contra 45 Ed. 3. 6. for this can be no 

damage to the Defendant, for the Writ muſt be to the Church, named in the 

DPDtceclaration: If there be none ſuch, the Plaintiff can have no fruit or advan- 

tage by his Writ; if there be, the Defendant has no prejudice, for he is ſo far 

from claiming Title to that Church, that he knows nothing of it, Quære. So if 

the Defendant doth plead that pendant the Writ the Preſentee of the Plaintiff 

is Admitted, Inſtituted and Inducted. This is no good Plea in Abatement of 

the Writ, the fame being the act of the Biſhop, more than of the Plaintift, 

but the Plaintift ſhall have a Writ to the Biſhop ; becauſe the Defendant doth 


Quare Impedit 144. But if the Defendant doth abate the Writ, for that the 
Church was full of the preſentment of the Plantiff himſelf, before the Writ pur- 
chaſed, the Defendant ſhall not have a Writ to the Biſhop without Title made, 
13 H. 4. 7. 4. PETS 
1b the Action be brought againſt Patron and Incumbent, and the Patron doth 
make Default, and the Plaintiff and Incumbent be at Iſſue upon a Plea in 
abatement of the Writ, viz. whether the Plaintiff was made Knight after the 
E laſt continuance, if it be found for the Defendant, though the Writ ſhall a- 
bate, yet the Defendant ſhall not have a Writ to the Biſhop, 7 H. 6. 37. b. but 
if ſuch Plea had been found for the Patron, he ſhould have had his Writ, Cc. 
© Brook. Writ to the Biſhop 30. | 
If a Quare Impedit being brought againſt diverſe doth abate, for that one of 
the Defendants was dead before the Writ purchaſed, the Defendant ſhall have 
his Writ to the Biſhop, 11 H. 6. 53. But if the Writ doth abate within the ſix 
Months, for falſe Latin, or inſufficiency of Form, the ſame is the fault of the 
| Clerk, and ſhall not be peremptory to the Plaintiff ; nor ſhall the Defendant 


of Quare Impedit, and therewith agreeth 3 H. 6.3. 31 H. 6. 15. F. N. B. 
38. b. vide 38 Aſs. Pl. 9. Paſch. 40 Eliz. Sir Hugh Port man's Caſe, 7 Coke 27. 
| Contra 13 H. 4. 7. So if the Writ doth abate for Miſnoſmer of the Plantiff, or 
| Defendant, if the Plaintiff doth confeſs it, the Defendant ſhall not have a 
| Writ to the Biſhop, for it may be the fault of the Clerk in writing of it, and 
| therewith agreeth F. N. B. 38. b. vide 31 H. 6. 15. and it is faid, that if 
the Writ doth abate for Form, the Plaintiff ſhall never have a Writ to the Bi- 
ſhop, Trin. 8 Fac. Wallop v. Murrey, Brownlow and Gouldsborough 1 part, 162. 
Yugre, However generally, if the Writ be not well brought it will abate, 
| and then the Plaintiff will not be only prevented from obtaining any Judg- 
ment, and of having a Writ to the Biſhop, bur the Defendant ſhall have it, 
$0 40 Eliz. Sir Hugh Portman's Cale, 7 Coke 27. Jenkins Cent. 2. Caſe 
. 


Although the Merits of the Cauſe may not ſometimes come into queſtion, 
through Error, Exception, & c. and ſo he that hath no good Title, may hap- 
pen to have the Preſentment, yea, and as the Caſe may be, carry thereby the 
Advowſon alſo ; yet Hobart ſaith, that a Writ to the Biſhop can never be had 
Without a Title appearing to the Court, and particularly, thar if the Defen- 


Ee 2 yet 


neither gain-ſay the Right of the Plaintiff, nor the diſturbance laid, 11 R. 2. 


thereupon have a Writ to the Biſhop, but the Plaintiff may have a new Writ 


ant doth never appear, or doth make Default, at the grand Diſtreſs return d, 
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yet the Plaintiff muſt make a Title for Form-ſake,Colt and Glover's Cale, Hobart 
163. 10 H.6. 4. b. and this ſaid to is according to what was practiſed, 7 E,. 
Djer 241. Bur yet tis ſaid, chat if one of two Defendants do make default 
at the grand Diſtreſs, and the other doth plead in Bar, a Writ to the Byhy 

ſhall be awarded for the Plaintift by the Statue of Marlborough Ch. 12. With. 
out Title made, Fenkins Cent. 2. Cale 85. 

However in a £mare Impedit againſt the Biſhop, and others, if the others 
make Default, and rhe Biſhop doth appear, although the Plaintiff ſhall no: 
have a Writ to the Biſhop againſt the others that make Default, without Title 
yet if he declares againſt the Biſhop, this ſhall be a ſufficient Title againſt the 
others, 10 H. 6. 4. b. Alſo if the Plantiff be Nonſuit after appearance, the 
Defendant muſt make a Title at leaſt for Form- ſake, by Hobart, in Colt and 
Glover s Cate, Hobart 163. and by Coke Paſch. 40. Eliz. Sir Hugh Portman; 
Caſe, 7 Coke 27. 9 H. 7. 4. b. II H. 6.8. 2 H. 5. 6. yea, and though the 
Caſe be ſuch, that the Defendant cannot make a Title, becauſe one of the De. 
fendants is alſo Plaintift for that he holds in Coparcenary, ſo that if he ſhould 
make Title, it ſhould be contrary to the Action, which ſhall not be ſuffered; 
yet if the Plaintiff in ſuch caſe be Nonſuit, the Defendant ſhall not have a 
Writ to the Biſhop without Title made, 11 H. 6.8. 4. So if it appears by the 
Declaration, that the Plaintifts and Defendants are Tenants in Common, 
fo that the Defendant hath right to the Advowſon, although the Action 
abatcs thereby, yet a Writ ſhall not go to the Biſhop for the Defendant only, 
becauſe he cannot make a Title in ſuch Caſe, but for both; becauſe che Title 
appears to be in both, 20 Ed. 3. Quare Impedit 63, And 1o muſt the Defen- 
fendant make Title, in caſe the Plaintiff doth diſcontinue his Suit before he 
can have the Writ, 31 H. 6. 15. 40 Eliz. Sir Hugh Portman's Cale, 7 Coke 27. 6, 

But in a ware Impedit if the Plaintiff doth declare, and the Defendant doth 
demurr upon the Declaration, and it be adjudged againſt rhe Plaintiff upon 
the Demurrer, a Writ ſhall be granted for the Defendant without making a: 
ny Title, if that upon the Declaration rhe Title of the Defendant dorh appear, 
28 H. 8. Dyer 24. b. And I conceive, that in all the Caſes aforeſaid, when 
a Writ is awarded to the Biſhop, the ſame is peremptory, and a good Bar in 
another Quare Impedit, although it be brought within the ſixth Months; for 
lo it is ſaid to be in the Caſe of the Plaintiffs being Nonſuit after appearance, 
40 Eliz. Sir Hugh Portman's Caſe, 7 Coke 27. b. 

Secondly, as he that hath the beſt Title, may not have Judgment given for 
him; ſo not always he that obtains a Judgment ſhall have Execution thereof, 
for the Plaintiff may have Judgment, againſt ſome of the Defendants, and yet 
be barred by the reſt, ſo that he thall never have a Writ to the Biſhop. And 


accordingly tis ſaid, that if the Incumbents Plea be found for him, he ſhall | 


never be removed, although other Pleas be found for the Plaintiff, Irin. 


8 Jac. Wallop v. Murrey, Brownlow and Gouldsborough, 1 part 162. And on 
the other hand, if it be adjudged againſt the Incumbent upon his Plea, y& | 
the Plaintiff ſhall not have a Writ to the Biſhop, until, and unleſs it be allo 1 


adjudged againſt the Patron, 25 Ed. 3. 34. b. 

So if the Biſhop be made a Defend 
thing but as Ordinary, the Plaintiff may have Judgment againſt him preſent. 
ly, but no Exccution until he hath recovered againſt the reſt, 17 H. 7. Kol. 
43. Or if the Plaintiff will not in ſuch caſe take his Judgment, but will maintall 


the Biſhop to be a Diſturber ; although he ſhould recover againſt all other De- 


fendants, yet if he doth not make our a ſpecial Diſturbance by the Biſhop, but 
that is found againſt him, he ſhall be totally Barred, by Hobart, Mich. 15- Fa. 


Brickbead v. the Archbiſhop of Tork,, Hobert 198. Jenkins Cent 1. CG 2 
Ca 


ant, and he pleads that he claims no- 


> 


n 
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Yet we find, that where the Defendant pleaded, that he had not diſturbed, 
Ge. the Plaintiff had a Writ to the Biſhop upon that Plea, and yet maintain- 
ed the Defendant to be a Diſturber, upon the account to recover Damage, 
17 E. 3. 71. 4. 

it 442 beſides the Biſhop, two other Defendants or more, and Judg- 
ment be given againſt one upon a z7hil dicit, no Writ ſhall goe to the Biſhop 
for the Plaintiff, until he hath Judgment alſo againſt the other, 17 Ed. 3. 58. 
Or if the other Defendants plead ſeveral Pleas in Bar, although the Flea of 
one of them upon iſſue joined be found againſt him and for the Plantift ; yer 
if the Plea of rhe other be tried againſt the Plaintiff, he ſhall never have a Writ 
to the Biſhop, Jerkins Cent. 1. Caſe 19. & Cent. 2. Caſe 58. So if the King 
doth recover againſt an Incumbent, that claims by the Collation of rhe 
Biſhop of the Dioceſs, yet if the King hath another Quare Impedit depending 
againſt the Biſhop alone for the ſame Church, the King ſhall not have a Writ 
to the Biſhop againſt the Incumbent, until the Plea be determined betwixt him 
and the Biſhop, although, that the Actions be by ſeveral Originals, 25 Ed.3. 47. 
And the reaſon of theſe Caſes ſeems to be, becaule,the Plaintitt by making many 


Diſturbers in his Writ, &c. obligeth himſelf to make Title and recover againſt 


them all, and until ſuch time as he hath ſo done, it appears not that the Ti- 

tle is in him, for that it may be in ſome other of the Defendants againſt whom a 
recovery is not had, and if upon tryal he be barred by one alone, his Action 

is gone as to all, Mich. 30. Fac. Lord Say v. the Biſhop of Peterborongh, 

Brownlow & Gouldsborough 1 part 161. 

Yet if one of two Defendants do make Default at the grand diſtreſs, and 
the other doth plead in Bar, a Writ to the Biſhop ſhall be awarded for the 
Plaintiff, by the Statute of Marlborough, Ch. 12. ( viz. Stat. 52 H. 3. CG. 12.) 
And if the Bar pleaded by the other Defendant be found for him, he alſo ſhall 
have a Writ to the Biſhop, and their Clerks being Inſtirured and Inducted, 
ſhall cry their Rights in an Aſſize, Treſpaſs, ec. Jenkins Cent. 2 Caſe 85. 2 In- 

it. 125. 

# And in recovery in a Quare Ipedit, the Plaintiff had a Writ of Inqui 
of Damages, and alſo a Writ to the Biſhop ; bur it was adjudged that the Writ 
to the Bithop ſhould abate, for that the Writ to the Biſhop ought not to iſſue 
till che Writ of Inquiry be returned, unleſs the Plaintiff releaſe the Damages, 
for till chen Judgment is not given upon the entire Record. The Biſhop of Glc- 
ceſter & al. v. Veal, Noz 66. 

Thirdly, Note, That as the Cale may be, the Judgment may be given a- 
gainſt the Plaintiff, and yet he may be equally Intituled in the Execution of 
that Judgment, wiz. to — a Writ to the Biſhop with the Defendant, as if a 
Tenant in Common doth bring a Quare [mpedit againſt another; that is, 
Tenant in Common of the Advowſon with himſelf, and this doth appear by 
the Declaration, and the Defendant doth demand Judgment of the Declarati- 
on, for that it appears thereby, that they are Tenants in Common, upon 
which the Court doth abate it; yet the Defendant ſhall not have any Writ ro 
the Biſhop, for that he hath not made any Title; for though it appears by the 
Declaration, that the Defendant hath right to the Advowſon, yet this is in 
Common with the Plantiff, and ſo as hath been faid, both ought to have the 
Writ, 20 Ed. 3. Quare Impedit 67. 

Fourthly, Note, That neither Plaintiff, nor Defendant may have Judgment 
or Execution, but a third Perſon : That is no Party to the Suit; for if in 
the Debate of a Cauſe betwixt a Plaintiff and Defendant, it doth appear to 
the Court, either by the Declaration of the Plaintiff, or by Pleading, or con- 
eſſion of the Parties, that neither of them hath right, but the preſentation be- 
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longs to the King; the Court may, nay they ought to award a Writ to the 
Biſhop for the King, and without Prayer on the part of rhe King ; for the 
Court and Judges are of the King's Council. But this muſt be where the 
King's Title appcars ſo clear in allegatis & probatis to the Court, as that it js 
infallible both againſt Plaintiff and Defendant, by Hobart 163. Colt and G,. 
ver's Cale, 9 H. 7. 9. b. 16 H. 7. 12. 12 H. 7.12. 11 H. 4. 71. F. N. g. 
38. G. Trin. 31 Ehz. Norwood and Dennis, 1 Leonard, 323 Hill. 21 Els. 
Craſhfield v. Lord Dacres, 1 Anderſon, 53 Hill. 6 Jac. B. R. Cumber v. 
Biſhop of Chicheſter, &c. 2 Croke 216. Vent. 2 Rep. 3. Admitted. But if th: 
King's Title doth appear to be good againſt the Plaintiff only, or againſt the 
Defendant only, the Writ to rhe Biſhop ſhall not be awarded for the King, 
unleſs the other party doth confeſs (upon the demand of the Court, if they 
have any thing to ſay, why the Writ ought not to be awarded for the King) 
that they have no Title, and that ſuch Writ ought to be awarded, Mz, 
14 Jac. Chancellor and Scholras of Cambridge v. Waigrave, Hobart 126. Or if 
no Title doth appear for the King by the Pleading, although the Jury find the 
Title to be in the King, when it is out of their Itſne and Charge, the Cour 
is not to award a Writ to the Biſhop for the King, becauſe the one party or 
the other may anſwer to it, Trin. 31. Eliz. C. B. Norwood v. Dennis, 1 Lei 
nard 323. Wm 

So * in a Quare Impedit for the King, the King and party be at Iſſue, 
which is found againſt the King, and yet a Title appears for the King by n. 
ent dedire of the Party, the Court ſhall not adjudge for rhe King, H. 6 Ju. 
Camber v. Biſhop of Chicheſter and Green, 2 Croke 216. So if Judgment be 
given in a Quare Impedit, and a Writ of Error be brought, and pendant the 
Writ of Error, the King doth bring a Writ of right of Advowſon, upon 
which by motion to the Court, the proceedings in the Writ of Error are ſtop- 
ped until tryal in the Writ of Right; and after the Writ of Right doth happen 
to be abated by death of one of the Tenants, ſo that the Court doth proceed 
to examin the Errors, and doth affirm the firſt Judgment, and before the Judg- 
ment is drawn up, it is ſhewed that the King had Title, viz. by the death of 
one of the Tenants, (who were Plaintiffs in the Quare Impedit, and held the 
Advowſon in Capite ) for which reaſon it was that the Writ of Right before 
did abate, yet tlie Court ought not in ſuch Caſe, ex Officio, to award a Writ 
to the Biſhop for the King; becauſe, the Plea is but matter in fact, a bare ſur- 
miſe, and not grounded upon any matter of Record, Mich. 16. Car. b. K. 
Tates v. Sir John Dryden, 1 Crok. 589. neither is it to be awarded for the 
King, though the Title appear to belong to the King upon Evidence, unleſs 
it appear to be in him alſo by the Record, Mich. 12. Fac. Rowth, v. the Hi 
ſhop of Cheſter, Moor 872. 

And Note, That it is {aid generally, that if in an Aſſize of Darrein Pre- 
ſentment , it be found that neither the Plaintiff, nor Defendant hath right to 
preſent, but a third perſon, no party to the Writ ; the Writ to the Biſhop fall 
be awarded for him, 17 Ed. 3. 23. Rolli Abr. part 2 p. 386, T. But it ſeems 
by the former Caſes, that the Court are not bound to award ir of Office, from 
the reaſon that they awarded it for the King, but only at the Prayer of 3 
Party; for the Courts are Intruſted with the King's Rights, to take care the) 
be not Prejudiced ; but tis not ſo of any other Perſons Right, for they ſhall 
take no Notice of any Title found for a Common Perſon being a Stranger; 
ſo it is ſaid by Chief Juſtice Vaughan, and Juſtice Tyrrell, in the Caſe of Craw 
and Ramſey. Hill 21. & 22. Car. 2. Vent. 2. part p. 3. go 

Laſtly, I may add, That though the Iſſue be found againſt the Plaintiff, 


or Defendent, yet the ſame Perſon againſt whom the Iſſue is found, ay 
ave 


. 


have judgment given for him, and the Writ awarded for him to the Biſhop; 
therefore in a Quare Impedit by the King, when the Iſſue was, whether the 
King had all the Advowſon or not, and the Jury found that he had bur a 
third part, but that it was the King's turn to preſent ro the preſent avoid- 
ance, although that the Iſſue was found againſt the King; yet becauie it 
appeared that the King had Title, the Writ was awarded for him, for that 
che matter that was found was not out of their Iſſue, Mich. 14. Jac. King 
v. the Biſhop of Rocheſter, Roli's Abr. 2 p. 386. ſame Caſe, Hobart 119. 


* 
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CH AP. XXVIII. 


The Effects of a Judgment in Quare Impedit, and Darrein Pre- 
ſentment, and of the Writ awarded to the Biſhop, &c. to ad. 
mit, &c. grounded thereupon. What is to be done upon ſuch Writ, 
and what return the Biſhop may make thereunto. 


7 being given, the Effects thereof are, That in an Aſſize of Darrein 


Pre ſeniment, he that prevails ſhall recover the Preſentment, and ſix of the 


Jury who had view of the Church, may put the Plaintift into Poſſeſſion if he 
doth recover, &c. In a 


vowſon as well as the Preſentment, as hath been ſaid, Brownlow and Gonlds- 


Quare Iupedit, he that recovers, recovers the Ad- 


borough, 1 part 158, 159, 160. 3 Bulſtrode 38. Regiſter 30. a. But in both 
Writs by the very Judgment abſolutely given, chat is againſt all Parties, there 
is this Effect of the Judgment: That the Incumbent that was in the Church 
when the Writ was brought, if named in the Writ, is actually removed, bur 
if not named in the Writ, he ſhall never be removed, by Dodderidg and Coke, 
Trin. 13. Jac. B. R. Harris v. Auſtin 3. Hulſtrode 38. Jenkins Cent, 5. Caſe 18. 
Brownlow and Goulasborough 1 part 15 8. 46 Ed. 3. fo. 13. Marſhal's Caſe, 9 H. 
6. 56. b. Cort and the Biſhop of St. David's Caſe, 1 Croke 348. And this 
was one of the Cauſes, that after the Statute of Weſt. 2. Chap. 5. it ſhall be 
enquired, if the Church be full, and of whole Preſentment. 

If two Patrons do preſent, and the Biſhop doth refuſe both their Clerks, 
and one of the Patrons doth bring a Quare [wpedit againſt the Biſhop, and 
pendant the Writ, the other Patron doch ſue a duplex @aerela, in the Arches 
againſt the Biſhop, upon which Proceſs is made, and upon default of the Bi- 
"op, the Archbiſhop doth receive the Clerk of this Patron, who is Inſtituted 
and Inducted, and in by ſix Months; and afterwards the Plaintiff in the 
Quure Impedit doth recover, he ſhall by his Writ to the Biſhop remove the Im- 
cumbent of the other Patron, that came in Pendant the Writ, although not 
named in the Writ, Irin. 41. Eli. B. R. betwixt Bennet and Edwards, Roli's 
Abr. 2. p. 391. and Moo. 572. And though the Incumbent named in the Wrir 
doth ** Pendant the Writ, and after the Judgment is Preſented, Inſtituted 

7 
by the Judgment he is ſo removed, that rhe Clerk of him that recovers ought 
to be received, Mich. 28. Elia. (. B. Mar and the Biſhop of Norwich, 3 Leo- 
rard 138. Or if the Incumbent againſt whom the Writ is brought doth re- 
ſign pendente lite, and then doth come into the ſame Church by a new Ti- 
te; yet it appearing to the Court, chat che Clerk is the Perſon againſt whom 


the 


and Inducted into the lame Church for which the Action is brought; yer 
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the Recovery is had, by the Judgment he ſhall be removed, l. 5 Ed. 4. 115 
116. vonc hel in Moor and the Biſhop of Norwich's Caſe, 3 Leonard 138. but in 
this Cale the Clerk had his new Title upon the account of a laps pendez,, 
le from the Biſhop, who was alſo made a Defendant in the Writ. And thy 
the Biſhop be not made a Party to the Suit, if the Plaintiff be Nonluit, 
ſo chat the Defendant hath a Writ to the Biſhop, if the Bithop had collated af. 
ter the Judgment, though before the Writ ſerved, the fix Months being ex. 
pired, Quære, whether his Clerk ſhall be removed, the Judgment being had, 
though not excuted within the ſix Months; but tis ſaid in this Caſe, that the 
Plaintiff ſhall recover his Damage bur for half a Year, 2 Inſtitutes 363. 

If a Writ be brought againſt F atron and Incumbent after the fix Months ar; 
paſſed, and they do not plead the plenarty before the Writ brought, but 
tome other matter in Bar, upon which Iſſue is joined, and a Verdict given to; 
the Plaintiff, the Incumbent ſhall be removed by the Judgment given upon 
this Verdict; becauſe, the Incumbent was partly to the Writ, and might hay: 
pleaded the Plenarty. And Note, That in rhis Caſe it was not enquired when 
the Church became void, but quod tempus ſemeſire modo tranſivit, and yet ng; 
material to enquire of it for the cauſe aforeſaid, and allo becauſe when the 
Jury find quod tempus ſemeſire modo tranſivit, and Damages for half a Year, i 
{hall be intended that the ſix Months paſs pendant the Writ, and not before 
the Action brought, Hill. 9 Car. B. R. Biſhop of St. Davids and Lort's Caſe if. 
firmed in Error, Rol's Abr. 2 part 392. And if the Writ be brought within the 
ſix Months againſt Patron and Ordinary, though the recovery be after, yetthe 
Incumbent ſhall be removed, 39 Ed. 3. 15. but in this Caſe the Biſhop yas 
found to be a Diſturber. And if any that are made Defendants in the Ach. 
on, do get their Clerk into the Church pendente lite, ſuch Clerk by the Judg- 
ment is ſo outed, that the Clerk of him that recovereth, may, and ought up. 
on the Writ to the Biſhop to be received, Booton' v. the Biſhop of Rocheſjer, 
1 K 3. Jac. Boſwell's Caſe, 6-Coke 51. Jenkin's Caſe 7. Cent 7. 
14 H.6. 68 b. 

5 the King doth preſent by Uſurpation, and a Writ is brought a. 
gainſt his Incumbent, who is only Inſtiruted (for the Writ doth not ye 


againſt the King) and pendant the Writ, the King doth preſent another, who | 


is Inſtituted and Inducted, if the Plaintift doth recover, the ſecond Clcrk 
ſhall alſo be removed by the Judgment, for he comes in under the title of the 
Plaintiff, Mzh. 3 Fac. 6. Boſwell's Caſe 6 Coke 52. So if pendant, a Qure 
Impedit werſ: J. S. the Plaintiff be Out-lawed, upon which the King dot 
preſent, and his Clerk is Inſtituted and Inducted, and after the Outlawry 1 
reverſed, ſo that the Patron doth recover in the Quare Impedit, he ſhall by 
the recovery out the Incumbent of the King; for now by the reverſal of ths 
Outlawry, the preſentment of the King appears to be without Title, 30 Eli. 


B. R. Cornwall's Caſe, Roll's Abr. 2 part 391. Gouldiborougb 44. 105. and foth® | 


King's Incumbent (the Outlawry being reverſed) ſhall be removed, although 
the Outlawry was before the Writ purchaſed, and although the Incumbent 
was not named in the Writ, for that he was preſented after the Writ brought 
againſt another Diſturber, Mich. 16. Car. B. Resbie and Powle's Caſe, Rol“ 
Abr. 2 p. 391. 


And yer when the Queens Incumbent (being Inducted after a Writ | 


brought againſt him) did reſign, and the Queen pendente lite preſentec 
another, the Plaintiff recovering; it was held by Anderſon and Mind ham, Ser⸗ 
jeants of the Queen, Serjeant Barber, Gerrard Atturney General, and Broom! 
Solicitor, that the laſt Incumbent being in by ſix Months, is not removeable 


upon ſuch recovery, by a Writ to the Biſhop with a Commandment in it * 
r2- 


e 
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remove the Clerk named in the Writ of Quare Impedit, and every other In- 
cumbent ; becauſe, he that was laſt admitted, was not party nor privy to the 
Judgment, nor to the Writ : But to this, Dyer faith, that it ſeems that this 
Opinion is not Law, although there had been twenty Incumbents ſucceſſivel 
pendant the Writ, Pajch. 21 El. C. B. Dyer 364. and Rolls ſaith, that he 
knew it adjudged according to Dyer's Opinion in Harris and Auſten's Cale, 
Rolls 1 Rep. 213. And therefore, Anderſon (taking notice of what is repor- 
ted as to his Opinion in Dyer) doth better explain himſelf, in Beverly and 
Cornwell's Cale, Mich. 30 & 31. Eliz. Gould borongb 105. ſaying, that he 
and Gerrard held, as he then allo ſaid he did, that if a Clerk doth come in 
under the Title of the Plaintift, and ſince the fame, then he ſhall be remo- 
ved; but if he come in by Title peramourt, he ſhall not be removed; by which 
he ſeems to grant, that if the Queens ſecond Incumbent doth come in upon 
the fame Title that the firſt came in upon, he ſhall allo be removed. 

So it is laid, that if a Stranger, v1z. he who is no Defendant in the Writ, 


FE doth preſent pendant the fame, his Clerk ſhall be removed if the Plaintift 


doth recover, by Brownlow and Gouldsborongh 1 p. 159. But this is to be un- 
derſtood if the Plaintiff hath good Title, Boſwell's Caſe 6 Coke 51. For if a 


ſtranger to the Writ who hath good right, preſenteth his Clerk pendant the 


E Writ, and his Clerk is admitted, and inſtituted, he ſhail not be removed, or 


if he preſent the ſame Clerk that was adjudged a Diſturber; for then by ſuch 
Device the rightful Patron may be defeated of his Preſentment, and that was 
one of the Cauſes, that after the Act of Weſt. 2 Ch.s. it ſhall be enquired by the 
Jury, if the Church be full, and of whole Preſentment, to the end it may 
appear whether the Plaintiff ſhall recover his Preſentment or not, Mich. 3 


Jac. Boſwell's Caſe 6 Coke 51. 18 H. 7. Keil 49. 2 Cro. 92. 


But we find it ſaid by Twiſden Juſtice and not denied by any, that where 
there is an Incumbent who is not party to the Action, chere ſhall not be a 
Writ awarded to the Biſhop without a Scire Facias firſt ſued againſt ſuch In- 
cumbent ; for that res inter alios acta alteri nocere non debet, and it is incon- 
venient that one ſhould be ſtript of his poſſeſſion without any Action brought 
againſt him; and although the Incumbent may have notice of the Action, 
yet he hath no day in Court to defend his Title; and this would be a means 
to encourage Perſons to bring Actions for to recover Churches againſt ſtran- 


gers, which ought not to be ſuffered. And he ſaid, that Boſwel/s Caſe in 


6 Coke 48. b. had been often denied for Law, and he himſelf knew that a 


| Writ of Error was brought to reverſe it, and the Error aſligned in the 


point in Law: But that Writ abated, and Coke in the End of the Caſe ſeems 


to confute the principal Judgment, Mich. 14. Car. 2. B. R. Hall v. Bread, 
I Siderfin 93. Sce more fully of this matter after in rhis Chapter. 


If a man doth bring a Pare Impedit the Church being full of his own pre- 


ſentment, and the Title is found for the Defendant, yet the Clerk of the Plain- 
| tiff ſhall not be removed, for that he might have abated the Writ upon the 
| Church's being ſull of the preſentment of the Patron himſelf at the day 
of the Writ purchaſed, 19 H. 6. 68. b. 


Another Effect of a Judgment given in a Quare Impedit, or Darrein Pre- 
ſentment is, That he for whom the Judgment is given ſhall recover as well his 
Damages, as his Preſentment and Avowſon, as hath been before ſaid: For it 
hath been Enacted, That in Writs of Quare Impedit, and Darrein Preſent- 
ment, Damages ſhall be awarded; that is, to wit, if the time of ſix Months 
pals by the diſturbance of any, (ſo that the Biſhop doth confer to the Church, 
and the very Patron loſeth his Pꝛelentation fo2 that time, Damages ſhall be 
awarded fo2 two Pears value of the Church; and if the fir Months be not 


Paſſed, but the Pꝛelentment be deraigned within the ſaid time, then Dama⸗ 


ges 


9 
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ges (hall te awarded to the half Pears value of the Church; and if the Di. 


wn 7 


ſteirber heve not wherevt he may recompence Damages, in Cale where te if 

Eiſhop conferreth by Laps of time, he ſhall be puniſhed by two Yeats Impnlon. ne 

ment. And if the Advowlon be veraigned within the half Pear, pet the O, WM: 

fiurber hail be puniſhed by the impulonment of halk a Year, Stat. Wet. an 

2 Ch. 5. 13 Ed. 1. da 

In a Quere Impedit for a Chantery where by Compoſition, if the Patron pre. 1 

ſented nor within a Month, then the Biſhop ſhould preſent after the Mont|, if! 

although the Biſhop hath not preſented, yer the Patron ſhall recover his Da- foi 

mages for two Years, for this is not like a Benefice with cure of Souls, where tiff 

the Patron may preſent after Lapſe is come to the Biſhop if the Church be Bil 

not full, for here by Compoſition after the Month, the Patron hath loſt hs Wl kin 

Preſentment, 13 Ed. 4. 3. but 

In Cale the Plaintiff in a mare Impedit be Nonſuit after appearance, þy ber 

whicli the Defendant hath a Writ to the Biſhop, and fo the Court are not in. the 

formed by the inquiry of a Jury of the value of the Church; the courle in fuch the 

caſe is to award a Writ to the Sheriff ro enquire, what time the Church be. the 

came void, what is the value thereof, or whether it remain void or not, and bro 

if it be full, of whoſe Preſentation, & c. and then if the Sheriff doth make 2 * 

return, that the Church is full by the Collation of the Biſhop, though the De. be 1 

fendant doth pray to have Damages of the value of two Years ; yet if it ap- FIVE 

pear that the Judgment was given within the ſix Months, he ſhall have Dam. 13 

ages of the value of half a Year of the Church only; rhe reaſon is, becaule | notl 

the Biſhops Clerk coming in within the ſix Months ſhall be removed, and WF Cler 

the Defendant's Clerk received; but if the Collation be for Laps after the {ſx WW the! 

Months expired, and the Judgment not given within the ſix Months, damages WWF To 

of two Years value of the Church ſhall be given to the Defendant, becaule WE illire 

his turn is loſt, 24 Ed. 3. 25. 11 H. 4. 80. Let even in this Cauſe, if le the [ 

Patron will at his Peril pray a Writ to the Biſhop, viz. when the Biſhop WE have 

hath after the ſix Months collated for Laps, he ſhall not have Damages of . ing b 

two Years value of the Church, but only of half a Year, for the Court can- lo it 

not grant both a Writ to the Biſhop, and Damages for two Years, 39 Ed. 3. the | 

15. 11 H. 4. 80. Yet tis ſaid, that when they were at iſſue in a Quare In Bi 

pedit, and the Jury found that the Church was void at the time when they were er 

charged, and that ar the time of the Verdict the Church was full by tc 2 

Collation of the Biſhop by Laps, the Plaintiff recovered his Preſentmem ſturb 

and Damages according to the two Years value of the Church, although tt wy 

the Defendant alledged that the Plantiff had recovered Damages to haf of &. 

a Years value of the Church in another Quare Impedit againſt another perion, W WE 

43 Ed. 3. 10. albeit, the Biſhop hath not Collated, yet if he hath jus (»- Wi 5 

ferendi, the Plaintiff ſhall, if he will recover double Damages within this 8. part: 

tute; but if the ſix Months be paſt, ſo as the Biſhop hath a juſt Title to Co- 12 

11 late by Lapſe, yet if the Church doth remain void, the Plainriff may at his 2 
Hh peril pray a Writ to the Biſhop ; bur then he ſhall nor recover Damages but WW . py 
11 for half a Year only, becauſe he ſhall recover his preſentation; ſo it is in rhe 6 
. Plaintiff's Election, either to loſe his preſentation, and have double Dam: WF . auſ 
q ges, or to have his preſentation and ſingle Damages, for the Plaintiff in no er 
[9 Caſe can have double Damages but where he loſeth his preſentation, 2 h-} 1 
| ſtitute 363. | 2 * 
+ Notwithſtanding this Statute, if Judgment be to recover the value of e the 2 
1 Church but for half a Year. when the ſix Months are paſſed; this is no ſuch 5 fix 
14 Error as the Defendants ſhall take advantage of, for it is for his advantage, 2 


and therefore is not by him aſſignable for Error, Jenkins Cent. 5. Caſe 36. 


Damag* 


"I 
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Damages are not to be recovered by this Statute of every Defendant, for 
if the Biſhop be made a Detendant among others, and in his Plea doth claim 
nothing but as Ordinary, and the Patron doth not maintain him to be a Di- 
ſturber, bur prays his Writ to the Biſhop, the Suit betwixt them is at an end, 

and the Patron having the Effect thereof as to the Biſhop, he ſhall have no 
damages againſt him, becauſe the Biſhop is not convicted of any wrong, by 
Hobart, Mich. 15. Jac. Brio Ahead v. the Arch-biſhop of York, Hobart 198 But 
if the Plaintiff be at iſſue with any other of the Defendants, and the Title is 
found with the Plaintiff, thoſe other Defendants ſhall alone anſwer the Plain- 
tif his Damages, for the Enqueſt ſhall not paſs betwixt the Plaintiff and the 
Biſhop, although that iſſue upon the diſturbance be joined with him alſo, Jen- 
kins Cent. 1. Caſe 19. But when the Biſhop doth plead chat he claims nothing 
but as Ordinary, and the Patron doth chooſe to maintain him to be a Diſtur- 
ber, if it be found againſt the Biſhop, although the Patron doth recover againſt 
the other Diſturbers,as well as the Biſhop, yer he ſhall recover Damages againſt 
the Biſhop alſo ; at leaſt, when the. Writ is brought and a recovery had againſt 
the Biſhop only, Damages are to be recovered againſt him: So a Writ being 
brought only againſt the Biſhop for that he did refuſe the Patron's Clerk, and 
a recovery was had againſt him, the Judgment was, That the Biſhop ſhould 
be in Mi ſericordia, that is, Amerced ; and every Amercement of a Biſhop is 
Five Pounds, Hill 32. Elix. B. R. Specot's Cale, Coke 5. part 58. | 
| If a Pre Impedit be brought againſt the Biſhop, and he ſaith that he claims 
nothing but as Ordinary, and then the Plaintiff replies, that he preſented his 
Clerk, and the Biſhop's Officer examined him, and found him able, and that 
the Biſhop would not admit him, bur preſented an other within the ſix Months: 
To Which the Biſhop rejoins, that he examined his Clerk, and found him to be 
illiterate, ſo they are at Iſſue, able, or not able, and pendant the Iſſue 
the Bilbop doth accept, Inſtitute, and Induct the fame Clerk, the Patron (hall 
have judgment to recover his Preſentment and Damages, becauſe, by receiv- 
ing him, he doth admit him to be able at the time when he refuſed him; and 
ſo it would be, though che Biſhop ſnould alledg the Clerk is become able ar 
| the latter Examination, 4 Ed. 3. 25. | | | 
But whether the whole Damages, or but a part of them may be levied up- 
on one of the Diſturbers alone when there are many, Quære. And what is ſaid 
concerning the Biſhop as to Damages, I ſuppoſe holds good as to other Di- 
ſturbers, when their Caſc is like thereto; and alſo in all caſes when Judgment 
is given againſt any one without Enqueſt by the Jury, as upon the abatement 
of a Writ, &. becauſe, then the party againſt whom Judgment is given can- 
not be convicted of any wrong. = DIR ot | 
| Notwithſtanding this Statute, it was, faith Coke in Boſwell's Caſe, Coke 6. 
| part 28, adjudged Paſch. 32. Eliz. B. R. between Buckberd and the Queen up- 
on a Writ of Error upon a Judgment given in the Common-Pleas, that the 
Queen (bould not recover Damages in a Quare Impedit ; Firj?, becauſe at the 

Common-Law before the Statute, no Damages were recoverable by any in 
| 2 Quere Impedit, and now none but what are given by the ſaid Stature, for che 

Clauſe therein which relateth to this matter hath two Branches: Firſt, if the 


4 


a time of ſix Months do paſs by the impediment of any, ſo that the Biſhop doth 
* conferr to the Church, and the Patron loſeth his Preſentation, &c. and the 
| Queen is not within this Branch to have Damages for two Years, becauſe 
me lie cannot loſe her Preſentment by Laps; and the Second Branch is, And if 
uch the ir Months be not poſſed, &c doth depend upon the other, and foraſmuch 


is the Queen is not within the firſt, ſhe cannot be within the Second; and with 
this agree 3 H. 6. Dimages 17. adjudged 14 Ed. 3. Quare Impedit 54. 34 H. 6. 
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12 Ed. 3. Champerty 9. 18 Ed. 3. 2. And yet all Declarations in the Cab. 


of the King are laid to his Damage, though no Damages are thereby recg. 
vered. And Coke ſaith, that 13 Fd. 3. Quare Impedit 181. which ſeems to by 
to the Contrary, was the Error of the Clerk, or Reporter: See the Cale of 
Bugberd v. the Queen, Mic. 31, 32. Hliz. C. B. 3 Croke 261. and 1 Leon. 
ard 149. where it is ſaid by Wray, that he had conferred with Anderſon, Man. 
wood, Periam, and Walmſly, and that all but Periam, who doubted, agreed, 
that no Damages were to be given; and there it is alſo ſaid (as by Cote in 
Bojwell's Caſe ) that the Caſe of Sir John Thin», Hill 7. Elix. C. B. Dyer 236, 


was but an adviſare vuli. Jenkins Cent, 7. Caſe. 7. and Godfrey who had ſearclied 


the Roll of that Caſe affirmed, That he found there, that the Court would ad. 
viſe as to the Damages, but there ſeems to be a difference between the Reports 
of Croke and Leonard, who both mention this Caſe of the _— and Bygber, ; 
for by Croke, it is faid, that the Judgment was Reverſed, becauſe Damage, 
were given; and the Opinion of the Judges, as reported by Leonard, are tg 
that purpoſe : But when he ſers down the Judgment, he ſays, that the Judg. 
ment was, that the Queen ſhould have a Writ to the Biſhop and Damages: 
But Coke in Boſwel's Caſe agrees with the Report of Croke, that the Judgment 
was Reverſed, and the Law and Practice is, as I conceive agreeable to the Re 
pon of Coke and Croke ; that is, that the King recovers no Damages in a Cu 
mpedit. 


And ſome doubt, if a Biſhop be ſued in a Quare Impedit, and the laintiff be 
Nonſuit, whether the Biſhop (hall recover Damages, unleſs he could have a 
Writ to the Biſhop ; but by Afton, Danby, Newton and Porting «he (hall reco- 
ver Damages, 22 H. 6. 27. 

Alſo the Incumbent againſt whom the Writ is brought recovering ſhall hare 
Damages, for he cannot have a Writ to the Biſhop, Brownlow and Gouldilo- 


rough 1 part 159. And tis faid, where Patron and Incumbent plead the ſame | 


Plea, both ſhall recover Damages, and in that caſe Judgment being againſt 
them, both ſhall pay Damages, 46 Ed. 3. 15. 
Though Damages be given by the aforeſaid Statute of Wes. 2. Ch. 5. yet the 


Plaintiff (if he will) may take the Judgment at the Common-Law, and leave 
the benefit of the Statute, Hill. 32. Eliz. Specot's Caſe, Coke 5. 58. 


Alſo there is this Effect of a Judgment given in theſe Writs, that the Plain. 


tiff or Defendant that doth recover, ſhall as hath been before ſhewed, hare 
a Writ to the Biſhop to admit his Clerk, Winchcomb and Pulleſton's Caſe, H- 
bart 193. for the Defendant if it be found for him, ſhall have the Writ a 
well as the Plaintiff, had it been found againſt him, Rolls, 2 Abr.386. Vaughan 7: 


And yet in divers Caſes a Patron may recover his Damages, and yet not have |} 


a Writ to the Biſhop to admit his Clerk, as if he whoſe Clerk is Inducted, be 
ſued in a Quare [mpedit, and the Plaintiff is Nonſuit, the Defendant 112! 
have Damages, yet cannot have a Writ ro the Biſhop, becauſe, the Church 1 
full of his own Clerk. So in a @nare Impedit, if the Defendant doth intitle 
himſelf to hold the Church as appropriated, or to hold it as a Donative, fre 
from the Biſhop's Inſtitution, and the Plaintiff be Nonſuit, the Law is 


the ſame, 22 H. 6. 27. But when one doth recoyer in a @uare Impedit, alto 
that no Writ be awarded for him to the Biſhop, yet he that doth recover may | 
preſent, 46 Ed. 3. 14. but not before he hath recovered, if the Church be full, 


And if upon a preſentment made, the Biſhop will Admit, and Inſtitute his 


Clerk, and he be Inducted it is good, for after Judgment the Incumbent, | 
Debito modo amotus, and the Writ is not to remove the former Clerk, but is 


non obſtante reclamatione of the Ineumbent, e>c. and is but an exccution of the 


Judgment, Rudd v. the Biſhop of Lincoln, Hutton 66. Trin. 13, Fac. 4 
| | v. Anjim 1} 
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v. Auſlin 3. Bulftrode 38. and Mich. 1 2. Jac. B. R. Whiſtler v. Singleton, 1 Rolls 
Rep. 62. 

i upon the Admiſſion and Inſtitution of the Clerk of him that recovers 
without a Writ to the Biſhop to remove the preſent Incumbent, the firſt Clerk 
doth bring a ſuit in the Court of Arches, or Audience, as for a ſuper inſtitution 
4 Prohibition lies, and is grantable at the Prayer of the Clerk of him that re- 
covered; and this holds good, although that a Writ of Error was brought up- 
on the former Judgment ; for withour a Writ to the Biſhop, the Patron may 
preſent, and the Inſtitution will be no ſuper-inſtirution : But (as Coke ſaid ) 
the firſt Incumbent doth continue Incumbent de fad until the laſt Incumbent 
be Inſtituted, Mich. 12 Jac. B. R. Whiſtler v. Singleton, Rolls 1. Reports 62. 
And accordingly tis ſaid by him, Mich. 12 Jac. B. R. in Grange and Howlet's 
Caſe, Rolls 1 Nep. 6 1. That if the Incumbent be removed in a Quuare Impedit, the 
Plaintiff ſhall not have the mean profits, and that the Law is the ſame in a 
Writ of Error; and by Coke in Harris and Auften's Caſe, Rolls 1 Rep. 212. 
the Incumbent againſt whom a Recovery is had, before a new Incumbent is 
admitted, or a Writ ſent to the Biſhop may reſign, and then the Ordinary 


the Patron that doth recover pleaſeth, it ſeems, he may ſuffer the Clerk againſt 
whom the Recovery is, to continue Incumbent for his life, notwithſtanding 
that the Patronage 1s reveſted in him that recovered by the Judgment, by Coke, 
Dodderidg and Haughton. | 
But what is ſaid that the Perſon that recovers may preſent, ec. without a 
Writ to the Biſhop, is true in the Caſe of the Plaintiff only, when he hath 
Judgment ana; all that he hath made Defendants, 19 H. 6. 68. b. and in 
Caſe he hath named the Incumbent in the Writ, if he was Incumbent before 
the Writ brought; for otherwiſe fuch Incumbent ſhall not be removed, and 
if the Patron in ſuch Caſe ſhould preſent his Clerk to the Biſhop, and the Bi- 
ſhop ſhould inſtirute him, G. all is void, the Patron in ſuch Caſe recovet- 
ing only the Advowſon, not the Preſentment, and fo the inſtitution is to a 
full Church, 9 H. 6. 56. 4. 
When a Writ is awarded according to the Judgment, it is regularly to be 
directed to the Biſhop of the Dioceſs in which the Church is; and although 
. W the Biſhop be made a Defendant in the Writ, if in his Plea he claims nothing 
e but as Ordinary, upon which Plea Judgment is given againſt him, with a Ceſſet 
Executio, and after Judgment is given alſo againſt the Patron, and a Writ to 
the Biſhop granted againtt him, yet this Writ may be directed to the fame Bi- 
thop, altho that he be party to the Action, for that he is not found to be 
| a Diſturber, Boſwells Caſe, 6 Coke 51. New Entries 494. or the Writ in this 
caſe may (as it is ſaid)be awarded to the Metropolitan, becauſe the immediate 
Ordinary is party to the Action, 8 H. 4. 22. b. but there it was found that the 
| Biſhop had Collared by Laps to the Church, Contra 5 H. 7. 22. And ſo if 
| the Writ be againſt the immediate Ordinary, upon that reaſon only, it ſeems, 
| that the Plaintiff is at his Election to have his Writ to him, or to the Metro- 
| politan; for when a Writ was brought againſt the Biſhop, Arch-biſhop, and 
other Defendants, (the Biſhop having admitted the Clerk of the other De- 
| fendants before the Writ, and not otherwiſe than according to his duty) and 
the Arch-biſhop pleaded that he claimed nothing bur as Metropolitan, and 
the Biſhop thar he claimed nothing but as Ordinary, and ſo the Biſhop no 
Diſturber, and the Arch-biſhop equally charged with him as party, yer the 
whole Courrt aftcr ſeveral motions was clear of Opinion, that the party was 
at his Election, and that the Writ (as was done in this Caſe) was well a- 
warded to the Metropolitan, and only upon the reaſon of the Biſhops being 
| made 
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ſhall give notice of ſuch Reſignation to the Patron that hath recovered ; or if 
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made in the Writ, Paſch. 14. Jac. B. R. Grange and Denny's Caſs, 3 B.,. 
ſtrode 175 For which 0 alſo ek 8 H. 4. fol. 22. Old Book of en | 
fol. 278 & 478. and New Book of Entries, fol. 898, 501, 507, 509, & 59g, 0 
38 Ed. 3. fol. 12. Jenkins Cent. 8. Caſe 36. But it ſeems ſtrange that the Bi. | 
ſhop ſhould loſe his right of Inſtituting, only by being named in che Wrir : 
U 
r 


wrongfully, and without neceſſity, Qxeære. 
When he that recovers hath had a Writ to che Metropolitan, he cannot af. 


terwards have a Writ to the immediate Ordinary, and if the Writ be awarded l 
to the Metropolitan, and he doth certify that the Church is out of his Juriſdi. | 7 
ction, and that the Biſhop is out of the Realm, and hath conſtituted a Vicar & 
encral to do all things for him, the Judges are not bound to take notice that ch 
— hath made a Vicar General, and till chey are ſufficiently certified thereof, Di 
they cannot write to him, but to the Bilkop, who is the immediate Officer of p 
the Court, by Thorp. Br. 4b. Br:ef al. Eveſq. 12. But if the Biſhop doth thi 
plead that he claims nothing but as Ordinary, and the Plaintiff doth not pray th; 
Judgment, but doth proceed for a Recovery againſt the Biſhop, and the Bi. D 
ſhop be found a Diſturber, the Writ ought to be granted to the Metropolitan, | 
upon = Prayer of the Plaintiff, Iemp. Ed. 1. 83. Contra 30. Rol. 2 8 
Abr. . | 
Or if the Biſhop hath Collated by Laps, and a Writ being brought againſt 21 
him and his Incumbent, the Biſhop doth plead that he claims nothing but as 7 : 
Ordinary by Laps, and the Incumbent doth plead the Biſhop's Title by Laps; 7 
the Plaintitt recovering {hall upon his Prayer have the Writ awarded to the 8 | 
Metropolitan, 19 Ed. 3. Quare Impedit 153. 5 H. 7.22. 8 H. 4.22. b. And | ont 
ſo in all Caſes, when the Biſhop doth in his Plea make a Title to preſent, and W. 
Judgment is given againſt him, the Writ (tall be awarded to the Metropolitan, R 3 
or Guardian of the Spiritualties at the Prayer of the Plaintiff, By. Ab. Bri f F 
al. Eveſq. 6. Temp. Ed. 1. 83. contra. 30. or to the Biſt op that is the Diſturber, Juſt 
if the party will, by Coke and Dodderidg, Paſch. 14. Jac. Grange v. Denn, dict 
Roli's 1 Rep. 363, 397. and upon a Judgment by a mon ſum informatus, ot of | 
nibil dicit, the Writ \ball iſſue to the Metropolitan, and not to the immedi- 71 
ate Ordinary if the Writ be againſt him, by Browzlow and Gouldsboroug) ; 5 
1 part 159. and by Hobert in Brickhead, and the Arch-biſhop of York's Cate, him 
Hobart 198. F. N. B. fol. 38. But if the Biſhop that doth make Title in his Plea Sk 
to Collate be dead, and a new Biſhop be allo made before the Plaintiff reco- his 
vering hath his Writ to the Biſhop, the Writ by the Judgment of the Court may who 
be awarded cither to the new Bitbop, or to his Metropolitan, at the Election of Writ 
him that recovered, Mich. 22 & 23. Eliz. C. B. Dyer 194. and ſo it may be to tl 
directed to either at the Election of the Recoverer, if the Bilkop be a Diſtur- Writ 
ber and uot dead, Grange and Denny's Caſe, Pauſch. 14. Fac. B. R. 3 Bulſtrode _ 
174. Jenkins Cent. 8. Caſe 36. 7 | * 
As the Writ to the Biſhop in the Caſes before put, may be awarded to the 85 
reſpective Metropolitan, and the Biſhop of the Dioceſs waived ; fo if thc 2 


Arch. biſhop of York be found to be a Diſturber, the Writ may iſſue to the | 
Arch biſhop of Canterbury, Trir. 3. Jac. Roll's Abr. part 2. p. 390. 16 Ela. 
Dyer 327. Coke's Entry 496. 4. | 
When a Biſhop's See is void, the Writ is to be directed to the Guardian of | 
the Spiritualities, Paſch. 18 Eliz. C. B. Dyer 350. Paſch. 14. Jar. B. R. in 
(range and Denny's Caſe 3. Bulſtrode 174. And when the Arch-bilt op 13 
Guardian of the Spiritualities of a Church, and rhe Arch-biit oprick is void, the 
Writ ſhall be ſent to the Guardian of the Spiritualities of the Arch-bi(to- 
prick, Mich. 6 Ed. 6. C. B. Herſl»w and Stanesby v. the Biſtip of Sarum and 


Keble, Dyer 76. 6. And ſo if the inferior Ordinary be a Diſturber, the Arch- 
| ; biſhoprick 


— 
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biſkoprick being void, the Writ is to go to the Guardian of the Spiritualtie; 
of the Arch-bilnoprick, Iep. Ed. 1. 8 3. Roll's Abr. 2. p. 390. But if a Biſho- 
prick being void, the Writ is brought againſt the Arch-buhop as Guardian of 
the Spiritualities, and rhe Plaintiff hath Judgment by a on ſum Informatus, 
and in the mean time the See where the Church is, happens to be filled, the 
Writ ſhall be directed to the new Biſhop, for that he is the immediate Ordina- 
ry, Mich. 5 Fac. C. B. Sir Thomas Peibam's Caſe, Rolls Ab. 2 part 390. and 
Pelham's Caſe, Noy 148. 22 Ed. 3. 13. But when the Writ was directed (the 
Sce being void) to the Dean and Chapter, as Guardian of the Spiritualties, 
the Writ not being returnable, and before the Execution of the Writ, a new 
Bitbop is made, it being doubted if the Dean and Chapters authority to exe- 
cute the Writ was not ceaſed ; it was held, that becauſe nothing was done in 
the Writ aforeſaid, another Writ might be awarded to the new Biſhop, and 
chat it might be returnable if it pleated the party, ec. Paſch. 18. Elix. C. B. 
Dyer 350. 

"When a Perſon doth recover a Benefice that is a Donative, the Writ ſhall go 
to him that ought to inſtall, or induct in that Caſe, or to the Sheriff, to put the 
Clerk into poſſeſſion, No. Na. Bre. 48. 4. 

If the Writ is awarded to a wrong Ordinary, as if to the Arch-biſhop when 
it ought to be directed to the immediate Ordinary, or to the Arch-biſhop of 
Canterbury to admit to a Church within the Province of Tork; the Arch-bithop 
of Tork not being found a Diſturber, this is Error only in the Execution of 
the Judgment, and the Writ of Error is to be brought as to this only, and 
thereby the Judgment ſhall not be reverſed, but only quoad awarding of the 

Writ, &c. according to Coke, in Grange and Denny s Caſe, Paſch. 14. Fac. B. 
R. Bulſtrode 3 part 178. Trin. 3. Jac. B. per Cur. Roll's Abr. 2. p. 390. 

And Note, That if a Tryal for the Right of preſenting, be had before the 
Juſtices of the Grand Seſſions in Wales, they have power to write to the Arch- 
biſhop of Canterbury, as well as to the immediate Biſhop, to receive the Clerk 
of him that recovers, if the Church be within his Province, Hil. 9 Car. Lort 
v. the Biſhop of St. Davids, Jones 332. & 1 Cre. 342. 

The Writ being awarded and brought to the Biſhop to receive the Clerk of 
him that recovers, if the Church be void, or full only of a Clerk that was in- 
cumbent before the Writ brought, and who was made a Defendant in the Writ. 
the Biſhop without doubt, ought to admit the Clerk, for the Admiſſion of 
whom the Writ is brought; and ſo, though the incumbent againſt whom the 
Writ was brought hath reſigned, and be admitted again before the Writ comes 
to the Biſhop. Accordingly, when upon a Recovery in a @rare Impedit, a 
Writ was awarded to the Bilhop, which was not returned, and an 4 there - 
upon did iſſue forth, upon which the Biſhop did return, that after Judgment 
given in the Quare Impedit, viz. after the awarding of the firſt, and before the 
awarding of the ſecond Writ, the fame Incumbent againſt whom the Action 
was brought, was Peſented, Inſtituted, and Inducted into the fame Church, 

and ſo the Church was full; in this Caſe it was adjudged, that the return was 
not good, wherefore the Fc was fined Ten Pounds, and a ſicut alias a- 
warded upon pain of one Hundred Pounds, Mich. 23 Eliz. C. B. Moor and 
the Biſhop of Norwich his Caſe, 3 Leonard 138. ſame Caſe in Gouldsborongh 3. 
And if any that are named in the Writ, do get their Incumbent admitted, &. 

| fendente lite, the Clerk of him that recovers, ought to be received by the Or- 
dinary, ſuch preadmiſſion notwithſtanding, Mich. 3 Jac. Boſwell's Caſe, Coke 
part 6. 51 Jenkir's Caſo, 7 Cent. 7 Booten v. the Biſhop of Rocheſter, Hutton 24. 
And ſo if the Writ be brought againſt the King's Incumbent, who is only In- 
ſtituted, and pendant the Writ, another is Inſtituted, and Inducted upon the 

King's 
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King's Freſentment; yet the Plaintiff having a Writ to the Biſhop, his Clerk 
ought to be reccived, becauſe the King's ſecond Clerk cometh in under die 
Title of the Plaintitr, Mich. 3. fac. Bojwell's Caſe 6 Coke 51. So when ( th, 
King having preſented for Simony ) a Recovery was had againſt the Simoni. 
cal Patron, and upon a Writ to the Biſhop he returned, that before the Writ ac. 
cepted, ( viz. after Judgment) the Church was full by preſentment our of h, 
Court of Wards, becauſe, Livery was not ſued, &c. It was ſaid, that if in 
this Caſe the Ordinary had returned another preſented by Simony, under th; 
great Scal, and that the former preſentment was by the latter revoked, it had 
been good; for it is an Execution of the Judgment, and may be pleaded jy 
abatement of the Writ. But as this Caſe was, it was agreed by two Judge, 
only then preſent, that the Judgment oughr to be Executed, and that tj, 
Biſhop ſhould have day to amend his return, and not that a new Writ ſhould 
be awarded, Hill. 4. Car. C. B. Sir John Hall's Caſe, Hetly 130. 

But if a Stranger, chat is, he who is no party to the Writ, doth preſent his 
Clerk perdente lite, it ſeems as hath been before ſhewed in this Chapter, that ng 
Writ ſhall be awarded to admit the Clerk of him that recovers, before a ſcire fa 
ſued againſt him that is got into the Church; for when upon a Quare Inpadi 
by A. againſt B. upon the Juries finding that the Church was full of the pre. 
ſentee of a Stranger pendente lite, Judgment was given in this manner... 
[deo conſideratum eſt quod predidus A. recuperet verſus prefatum B. pra ſentali. 
nem ſuam ad Eccleſiam prædidtam que modo plena exiſtit de præſato C. ex pre 
ſentatione, pendente Brevi predido de Qare Impedit inter ipſum A. & præfaun 
B. & damna ſua, &c. & habeat Breve prefato Epiſcopo quod non obſtante rel. 
matione ſua aut reclamatione predidi C. & B. ſeu eorum alterins licet idem C. 
ad Eccleſium prædictam pendente Brevi pædicto admiſſus inſtitutus & in eanden 
Eccleſiam indudus exiſtit eundem C. ab Eccleſia prædicta removeat ac ad Eli}. 
am illam ad preſentationem ipſius A. idoneam perſonam admittat.----And upon 
this Judgment, a Writ of Error was brought by B. againſt 4. viz. by him a. 
gainſt whom the Judgment was given, againſt him that had the Judgment, be- 
cauſe a Writ was awarded to remove him that came in pendente lite, that was 
no party to the Suit, and that without any ſcire fucias ſued againſt him; and 
Puopham, Fenner and Williams, held it to be Error, for thereby Judgment 1s 


given againſt a Stranger who is no party to the Suit, ſo that he is to be removed | 


without anſwer, Mich. 3 Fac. B. R. Lancaſter v. Low. 2 Croke 92. Mic. 
6 Ed. 6. Dyer 77. Contra. Co. Ent. 265. Mich. 14. Car. 2 B. R. Hall. v. 
Broad 1 Siderfin. 93. And according to this, when (the Church being 
litigious) the Ordinary had refuſed both Clerks, and one Patron by 


bringing a Duplex Qucrela, had got his Clerk, admitted by the Metro- 
politan, and pendant the Duplex Querela; the other Patron recovered a. 


gainſt the Biſhop in a Quare Impeclit, which was brought before the Dole 
Lnerel: commenced, and upon this Recovery had a Writ to the Metropoli- 


tan, whereupon his Clerk alſo was Inſtituted and Induced, and takes the 


profits of the Gleab, whereupon the firſt Clerk brings his Action of Treſpals. 
And it was firſt agreed, that it was a good return upon a Writ to the Biſhop 
of Quare non admiſit, that before the receipt of the Writ the Church was full 


and chat upon ſuch return by the Biſhop, a Scire Facias ſhall iſſue forth, and | 


then the tryal ſhall be between the Incumbents, upon the Plea in the Sire F-- 
| | 4 
(#45 ; but where the ſame Biſhop doth not make any return upon the Writ, but 


doth Inſtitute and Induct the Clerk, there is no cauſe of a Shire Facias; hüt 


the two Incumbents in poſſeſſory Actions, may try their Rights at Common 


Law; and when a poſſeſſory Action is brought, and it doth appear to the 


Court in whom the Right is, che Judgment in the poſſeſſory Action of T got 
| | pa 8 
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| paſs, G. ſhall be with the Right, and it was adjudged in this Caſe upon Confe- 

* rence, and reſolution of all the Juſtices, that the entry of the ſecond Incum- 
bent was good without a Scire Facias, Hill. 41. Elz. Bennet v. Edwards, 
Moor 572. 

Bur as Cole reports the Caſe of Lancaſter v. Lom, which in his Reports he calls 
Bojwell's Caſe, tis ſaid, that when it is found Ex Officio, that the Church is full of 
the preſentment of a Stranger to the Writ pendant the ſame, and it doth not ap- 
pear whether the Stranger hath a better I itle than he that recovers ; yet ſuch 
perſon ought to have a general Writ to the Biſhop, and the Biſhop ought to 7 
Execute it, prevail who can, and he cannot return upon the Writ directed to 1 
him; that the Church is full of another, for no iſſue can be joined between 4 
the Recoverer and him, for he hath no day in Court. And although that the 4 
third perſon hath Right, yet the Biſhop is excuſed, becauſe, he hath his War- 74 
rant by Proceſs of Law, and then the Parties may try their Rights as the Law 
requireth, Mich. 13. Jac. Boſwells Caſe 6 Coke 51. and by Hobart Paſch. 17. . 
ao Sir William Elvis and the Arch-biſhop of York, Taylor and Biſhop, Ho- i 

art 320. Hill 4 Car. C. B. Sir John Halls Caſe, Hetly 130. And Jenkins fol- 14 
lowing Coke in Boſwel/s Caſe, ſaith, That although the Clerk of a Stranger be 1 
admitted, & c. Pendente lite, yet the Clerk of him that recovers ſhall alſo be 
admitted, and they two in Treſpaſs, Ejectment, or Aſſize ſhall try their Right, 94 
r Cent. 7 Caſe 7. But Hoſwell's Caſe in this point, as hath been before 4 

ewed, is denied to be a Law, 1 Siderf. 93. and by Hobart, if in ſuch Caſe . 
a Writ be awarded to the Biſhop, Nor obſtante reclamatione of the Defendant, 
the Biſhop ſhall receive the Clerk of the Plaintiff without diſputing the right 
of the Plaintiff, or of him whoſe Clerk was firſt in the Church, and that he 
that hath the better right ſhall retain the Benefice, ſo that the others Inſtituti- 
on, and Induction ſhall be Null, Brickhead and the Arch-biſhop of York's Caſe, 
Hobart 200, 201. = Wy) 

So when a Recovery was had for the King upon the Title of Simony, and 
Pendente lite, another had got the Living by a Preſentment under the Seal of 
the Court of Wards, and the Biſhop returned that the Church was full as afore- 
| faid ; it was ſaid, that theſe Returns that the Church was full before the Receipt 

of the Writ are always ruled to be inſufficient, and that the Biſhop ought to 
' W Execute the Writ when it comes to him, Fill. 4. Car. C. B. Sir 1 Hall's 

Caſe, Hetly 130. Jenkins Cent. 1. Caſe 47. Booton v. Biſhop of Rocheſter, Hut- 

ton 24. And yet a Caſe was to this Effect, a Quare Impedit was brought a- 
gainſt the Ordinary, Patron and J. S. Clerk, and found for the Plaintiff ; and 1 
further ex Officio Curiæ, that the Church was full of the ſaid J. S. of the Pre- 1 
ſentment of the ſaid Patron, as the Defendants had pleaded, upon which the jo 
| Juſtices of N:ſ# Prius gave judgment for the Plaintiff according to the Statute A 
of Weſt. 2. and awarded a Writ to the Biſhop, requiring him, quod licet Ec- = 

" WM {a plena ſit de predidto J. S. vel non, to remove xs ſaid J. S. Non obſtante 

„ eeclamatione, &c. but this Writ was not returnable, as was ſaid, and the Record 
aas removed into the Common Pleas, and there the Plaintiff had another 

| Writ to the Biſhop, ſicut alias, and returnable in Bank as it ought, (2 Inſtitute 

424. 425.) upon which ſecond Writ the Biſhop returned, that pendant the 

”- _ go [mpedit, and before the Judgment, it was found by Commiſſion De 

7 lelius inquirend, that the Advowſon, ec. was held of the Queen in Ca- 
ute, and that the Title to preſent was then in her, who had preſented her 
Clerk to the Church then alſo void, and which had been void by the ſpace of 
three Months before the delivery of the firſt Writ ro him, which Clerk he had 
admitted, ec, and the Church is now full, ſo that he could not execute 
this, nor che other Writ, Oc. And in this Caſe (being well debated) by ad 
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the better Opinion of the Court, the Ordinary was not ſtopped to make tj; 
return of the Title of the Queen, and of the plenarty of the Church of her 
Incumbent, by any thing contrary in the Record, becauſe, the Biſhop is ng 
party, nor privy to the Verdict, nor to any Plea that doth acknowledge th, 
plenarty of the Church, by which, &c. But if the matter be falſe which the 
Biſhop doth return for his Excuſe of not ſerving the two Writs, the Plain] 
may have his Quare non admiſit ; and alſo the Plaintiff may have a Scire þ,. 
cias againſt the firſt Incumbent and him that came in Perdente lite, to ha; 
Execution, and fo the Title of the Queen ſhall come into Debate, PS. g, 
Eliz. Dyer 260. 21. In this Caſe I ſuppoſe, the firſt Clerk was not inductea, 
and ſo the Church remained open to the King's Preſentee, elle his Inſtitution, 
ec. muſt be void. And ſee the Opinion of Juſtice Iwiſden mentioned before, 
that the Clerk of him who is no party to the Action, ſhall not be removed hy 
a Writ to the Biſhop, but a Sire Facias ought ſuch Caſe to be awarded ;. 
gainſt ſuch Clerk, Hall v. Broad, 1 Siderf. 93. 

So tis ſaid, that when a Common Perſon doth recover, and hath a Writ 
to the Biſhop, if the Ordinary doth return, that the Church is full of his on 
Collation before the Writ received, it is good Sir John Hal's Caſe, Hil. ,, 
Car. C. B. Heth 130. 

Yet when a Quare Impedit was brought againſt Parſon, Patron and Ordi. 
nary, and pendant the Writ the Parſon reſigned, and the Ordinary gave no- 
tice to the Patron; and afterwards the Ordinary preſented the fame Clerk, 
that had reſigned, the Plaintiff in the Quare Impedit having judgment to reco- 
ver, it was held, that the Incumbent ſhould be removed (and by conſequence 
that the Biſhop ſhould admit the Clerk of him that recovered | becauſe, he i; 
the perſon againſt whom the Recovery was had although he came in by a ney 
Title, L. 5 Ed. 4.115: 116. vonched in Moor and the Biſhop of Norwich his Caſe, 
Mich. 28. Eliz. C. B. 3 Leonard 138. but it ſeems to be otherwiſe as is before 
ſhewed, if another Clerk had, been Collared ; and yet why the Biſhop if a 
Title by Laps was in him, ſhould loſe it by Collating ſuch Clerk, I fcenor, 
if there be no Fraud or Practice in the Caſe. And Hobart ſaith, that if a per- 
ſon having right to preſent to an Advowſon, doth not preſent when the Church 
is void, nor is any way diſturbed, and yet either before the ſix Months pals, 


or before the Biſhop doth Collate, doth bring a Quare Impedit againſt the Bi- 


ſhop, and then the Biſhop doth Collate in his due time for Laps, (as he holds 
in this Caſe that he may) and pleads me diſturbs pas, or that he claims no- 


thing bur as Ordinary; yet when ſuch Patron hath a Writ to the Biſhop, the | | 


Biſhop, ſaith he, may perhaps be compellable to admit the Clerk of the Plain- 
tiff in obedience to the Writ, and yet it ſhall not work a removal of the Bi- 


ſhops Clerk, but he ſhall retain the Benefice, as having the better Right, W 


Brickhead and the Arch-biſhop of York's Caſe, Mich. 15. Jac. Hobart 200. 
So if the Church being litigious, the Biſhop doth refuſe both Clerks, and 
being made a Defendant in the Writ, doth plead the general Plea; yet if he 


doth Collate for Laps Pendente lire, although the Plainriff doth pray his WI W 


to the Biſhop, and recovering hath it, and the Biſhop thereupon doth admit 


his Clerk ; * Biſhop's Collatee upon Tryal, may peradventure hold be 
iaving good Title, although the Biſhop was made a Defendant. MW 


Benefice as 
See Chap. 24. add f. 288. | | 
Upon the whole matter, although the preſentee of a Stranger be admitted 


Pendente lite, or the Biſhop hath Collated Perde»te lite, it is adviſable for Ute | 


Biſhop to Execute the Writ when it comes to him, becauſe it is a Queltio!, 
whether in either Caſe he may refuſe; and no perjudice can be to him Þ) 


admitting, whereas if the Biſhop doth refuſe to admit upon the Receipt 2 the 
| on” rit, 


n a. * 8 «ah. 
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Writ, and doth make a return of the Writ, with ſuch reaſon of his refuſal 
which ſhall not be allowed by the Court, the Biſhop may be fined, as was done 
Mich. 28. Eliz. C. B. Moor and the Biſhop of Norwich his Caſe 3 Leonard 138. 
where the Biſhop for making an ill Return upon the Writ not executed, was 
fined Ten Pounds, and a Sicut alias awarded upon pain of an Hundred 
Pounds. 

Alſo if the Biſhop doth not admit the Clerk of him that recovers upon the 
Wric brought, the Writ of Quare non admit doth lye againſt him, Hill. ꝙ Car. 
B. R. Cort againjt the Biſhop of St. David's, 1 Croke 342. So tis ſaid, that 
when the Biſhop did refuſe to admit the King's Clerk upon a Writ directed to 
him, the King brought a Quare non admiſit againſt the Biſhop, who coun- 
rerpleaded the Title of the King, and pleaded that he ( before the King 
had his Judgment) had Collated by Laps, the ſix Months being then paſt, 
notwithſtanding this Plea, it being found againſt the Biſhop, another Writ was 
awarded to the Biſhop, and the Temporalities of his Biſhoprick were ſeized 
into the King's hands for the Contempt. Bur ſce Articuli Cleri, Stat. 25. Ed. 
3. Cap. 6. by which the Biſhop ſhall be Fined, and the Temporaltics of the 
Biſhop ſhall not be ſeized at this day in ſuch Caſe, 25 Ed. 3. 22 Jenkins Cent. 
1. Caſe 47. 

Bu generally, if a Quere non admiſit be brought againſt the Biſhop, for that 
he doth refuſe to admit the Clerk of the Patron that hath Judgment, it is a 
good Plea for the Biſhop to ſay, that the Church is Litigious betwixt the Plain- 
tiff, and a Stranger; for then the Biſhop is not bound to receive the Clerk of 
either party, and the Recovery may be without Title, and by Fraud. But 
it is no Plea for the Bithop to ſay, that the Church is Litigious betwixt the 
Plaintiff and Defendant in the Share Impedit, for the recovery determines the 
matter berwixt them, of which the Biſhop is to take notice, 7 H. 4. 26. 
34 H. 6.41. 47 E. 3. II. TV! 

Alſo if the Biſhop admit and inſtitute the Clerk, and makes Letters tothe 
Arch-deacon to induct him, this being pleaded, is a good Excuſe in a Quare 
non ad miſit, without laying that he is Inducted, for the Plaintiff ſhall have 


his Suit in the Spiritual Court againſt the Arch-deacon if he refuſe to Induct, 
8 F. 6. 16. 

55 : This Writ of Qære non admiſtt is to be brought in the County where the 
s W refuſal is, and not where the Church is, 38 H. 6. 14. 


And in a Quare non Admiſu a protection doth not lye, becauſe it is ground- 
ed upon a Quare Impedit, in which, and in a Darrein Preſentment a prote- 
ction doth nor lye for the eminent Danger of a Laps, 1 1ſt. 13 1. a. So 
it is a good Excuſe for the Biſhop in a Writ of Quare non Admiſit, to lay, that 
the Clerk hath not made any requeſt to be admitted, Kelm. 7 1, 
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C HAP. XXIX. 


Of Writs of Error upon Judgments in Quare Impedit, and 4jj;, 


of Darrein Preſentment. 


Fter Judgment is given upon a Quare Impedit, or an Aſſize of Darr;, 
Preſentment, he againſt whom it is given may bring his Writ of E. 


ror upon the Judgment, if he be not ſatisfied therewith: But before a Vn 
of Error be brought againſt the King when he doth Recover, a Petition ougjy 
to be made to the King by thoſe who would bring the Writ of Error, thy 
they may bring the ſame, and upon liberty granted, they may procced u 
impeach the Judgment, 23 Ed. 3. 22. Jenkins Cent. 1. Caje 47. And by Py. 
ham, the Court ought not to proceed to the Examination of the Errors withou; 
ſuch Petition made to the King; and faith, that was the Caſe of one Mordim, 
where an Infant levied a Fine to the Queen, and thereupon brought a Wri; 


of Error; and afterwards by the Reſolution of all the Judges, the proceed. 
ings thereupon were ſtayed, Trin. 36. Eliz. B. R. Queen and Buckberd's Cale, 
1 Leonard 152. Sce 10 fl. 4. 4. & Hurlſton's Caſe, 2 Leonard 194. 

A Quare Impedit is brought againſt the Biſhop and another Defendant th: 
Biſhop pleads that he claims nothing but as Ordinary, upon which Judgment 
is given againſt the Biſhop, with a Ceſſet Executio, for that he claims nothing 
but as Ordinary, and after that Judgment is given alſo againſt the other Defen. 
dant. The Bithop, in this caſe may join with the other Defendant in a ri 
of Error to reverſe this Judgment, he being party to the Action: For ( {ail 
Wray) the Biſhop hath loſs by the Judgment, in that thereby the Writ (hall 
be to the Arch-biſhop for Admiſſion, and Inſtitution, and ſo he is ouſted of 
his Juriſdiction in that part, Mich. 29 & 30. Eliz. B. R. the Biſhop of Glou- 
ceſter and Savacres's Caſe, 3 Croke 65 & 3 Leonard 176. So Paſch. 36 Ei. 
B. R. Pipe v. the Queen, 3 Croke 324. 

If a Quare Impedit be brought againſt the Biſhop, Patron and Incumbeſt, 
and the Patron doth die Pendente lite, and yet Judgment is given againſt them 
all, and then a Writ of Error is brought by the Son and Heir, who is allv 
Executor of the Patron, if the Biſhop and Incumbent be named with him in 
the Writ of Error, they may be Summoncd, and Severed: For as Summon:, 
and Severance ſhall be in a Quere Impedit, ſo in a Writ of Error upon it. And 
although it was moved in this Caſe, that ſuch Writ of Error was not wc. 
brought, for that the Plaintiff in it had no cauſe to bring a Writ of Error, as 
Heir, or as Exccutor, for he could not have it as Heir, becaule the inher: 
tance was not touched in that Action, for that the Queen being Plaini!.. 

claimed only by Laps, and ſo affirmed the Inheritance to be in him; and 4 
Executor he could not bring it, becauſe he had no Damage, for that the Ie. 
ſtator had preſented, and the Incumbent was in the Church: And here, a“ 
the loſs is to the Incumbent ; and he could not reverſe the Judgment, for tha. 
he was ſevered. But the Court held, that the Writ of Error did well le, 
for that it is to maintain the Incumbent in the Church, and the Incumber, 


although he were ſevered ſhould of neceſſity have Judgment to be reſtored; 


for the Judgment is entirely to be reverſed, and the Incumbent may we:l e. 


\LEDL 


ter, for that by the reverſal there is no Record of the Recovery againti ni) 


Paſch. 36. Eliz. B. R. Pipe v. the Queen, 3 Cro. 324. 


„ 
— 


229 


Chap. 29. T he Complete Incumbent. 


If a Judgment be given in the Common-Pleas in a Quare Izpedit, and a 
Writ is thereupon awarded to the Biſhop for the Party who recovers, and at- 
terwards a Writ of Error is brought in the King Bench upon that Judgment; 
che Court of Common-Pleas may award a Sxperſedeas to the Writ awarded to 
the Biſhop, and ſo may the King's-Bench do allo. 

And where a Writ of Error 1s brought, and the Defendants therein do ſue 
a Sire Facias to the Sheriff againſt the Plaintiffs in the Writ of Error to have 
Execution, for that they were too flow in the Aſſignment of Errors; the 
plaintiſf in the Writ of Error may aſlign Errors upon this Scire Factas, as well 
as upon a Scire Facias ex parte Querentis ad audiendum Errores, becauſe this 
Scire F acias brought by the Defendant, is in a manner in nature of a Scire Fa- 
cias to aſſign Errors, although there be not any ſuch word in it; and tis ſaid, 
that they have not any other courſe or words in ſuch Writs, Mich. 6 Ed. 6. 
Dyer 76. b. Jenkins Cent. 5 Caſe 36. 

But if in an Aſſize of Darrein Preſentment, Judgment is given for the Plain- 
tiff, and a Writ is thereupon awarded to the Biſhop for him, and alſo a Writ to 
enquire of the Damages, and after a Writof Error is brought upon the principal 
Judgment; this is not any Superſedeus to the Writ to enquire of the Damages, 
but the Sheriff may ſerve and return it notwithſtanding, Roll's Alr. 2. p. 491. 
But if a Man doth recover in a QQuare {mpedit in the Common Pleas, and af- 
ter, this is removed into the King s-Bench by a Writ of Error, a Quare Incum- 

| bravit doth lye ; although that ir doth not lye without a Judgment, for that it 
is a new Original, and is a Common-plea in it ſelf, Ro/'s Abr. 1. p. 537. 

If a Writ of Error be brought, and the firſt Judgment be affirmed, Damages 
arc to be given againſt the Plaintiff in the Writ of Error. Accordingly, a Judg- 
ment in a Cure Impedit being given for the Plaintift, and the value of the 
Church found to be Eighty Pounds per Annum; and this Judgment being after- 
wards affirmed upon a Writ of Error, it was moved, that according to the 
Statute, 3 H. 7. Ch. 10. which appoints Damages and Coſts to be allowed 
where Writs of Error are brought Pro Dilatione Executionis, The Court a- 
warded that the Deſcendant in the Writ of Error ſhould have Damages for a 

| Year (during which time the Writ of Error was depending) according to 
the value of the Church found by the Verdict; and ſo they awarded him Eigh- 
ty Pounds beſides Coſts, Mich. 4. Gar. B. R. Anonymus, 1 Croke 145. 
Mich. 7 Ed. 6. Dyer 77. But if Judgment be given for the Defendant, and 
that Judgment be affirmed upon a Writ of Error brought, the Defendant ſhall 
not have Coſts expended in the Writ of Error, upon the Statute of 3 F. 7. 
for the Statute is, where Judgment is given againſt the Defendant, or Tenant, 
and he to delay Execution, brings a Writ of Error, and the Judgment is af- 
firmed, that he ſhall have Coſts for delaying his Execution. Bur in this Cale, 
Judgment is given for the Defendant, and no Exccution is to be awarded a- 
gainſt him, ſo is out of the Statute, Hill. 10. Car. B. R. Bowton v. Nucl olli, 
L Croke 401. but Mich. 19 Car. 2. B. R. Conner and Exam's Caſe, 2 Keble 266. 
287. there the Court ſecmed to be of a contrary Opinion, and that the Sta- 
tute ought to be liberally Expounded. And if the Bithop and Incumbent do 
bring a Writ of Error, and do not prevail in it, but the Judgment is affirmed, 
a Lexari Facias ſhall bz awarded againſt them to the Arch-biſhop of the Pro- 
vince; or Sede vacante to the Guardian of the Spiritualties, for the Damages 
and Colts given againſt them, Jerkirs Cent. 5 Caſe 36. But Note, that the 
Plaintiff in the Writ of Error ſhall not recover Damages. 
f Judgment be given in a Prare [wpedit, and a Writ of Error is brought, 
upon which the firſt Judgment is affirmed, although that rhe latter Judgment 
e Erroncous, yet the ſirſt Judgment remains good and perfect in it ſelf, and 
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ſhall not be impeached for any Error in the ſecond Judgment, ſo although 
that the Judgment in a Sxare Impedit given by the Stature of Weſt. 2. for th, 
Damages. be Erroneous and Reverſed, yet the Judgment given to have a Wri; 
to the Biſhop being the Judgment at the Common-Law,fhall ſtand good, Hi// ,, 
Eliz. B. R. Specot's Caſe 5 Co. 57. Rolls 1 Abr. 776. But if a Man doch 
recover in a Quare Impedit, and hath a Writ to the Biſhop, and after doth 
recover againſt the Biſhop in a Quare non Admiſit ; if the Judgment given in 
the Quare Impedit be after reverſed, the Judgment in the Quere non Adi. 
ſhall be reverſed alſo, although it ſeems to be for the contempt to the King, 
Roll's x Abr. 777. for chat, it is grounded upon the firſt Judgment, and can. 
not ſtand without it. 

If the Jury give Damages and Coſts where no Coſts ought to be given, 
becauſe the Statute doth not give them; and after Judgment is entred, Quod null. 
habito reſpecta of the Coſts, the Court doth award that he ſhall recover the 
Damages, without any releaſe of the Coſts ; this ſpecial Entry ſhall aid the 


Error, Paſch. 14 Fac. B. R. Grange v. Denny, Roll's 1 Ab. 784. 


. a ! 


CHAP XXX 


Of Indaftion: Vi laica removenda, and Spoliation. 


Aving declared what Remedies both in the Eccleſiaſtical, and Tempo- 
H ral Courts, the Law doth afford a Clerk preſented ro a Benefice, in calc 
the Biihop doth refuſe to give him Inſtitution thereunto. Induction being next 
to follow as neceſſary to the making of a Clerk compleat Incumbent of his 
Church. I come to ſpeak of the Remedies the Law doth give him againſt the 
Perſon that is to Induct him, or give him poſſeſſion of his Benefice, in caſe 
he doth refuſe to perform what appertains to his Office in that part. 

As to which, the Common Law doth declare, that the Clerk may have his 
remedy againſt the Arch-deacon ( whoſe Office it is for the molt part to give 
Induttion ) in the Spiritual Court, to which he is ſubject, 38 H. 6. 16. and 
there may force him to do his duty, if he cannot ſhew good cauſe of his re- 
fuſal, but no Damages can there be recovered ; but an Action of the cafe may 
be brought at the Common Law againſt the Arch-deacon, ec. if he refil: 
to Induct, Parſon's Law, Chap. 14. Ford and Hoskin's Caſe, Hill. 12 Fac. B. R. 
2 Croke 369. 2 Bulſtrode 336. Mich. 12 Jac. Pole v. Godfrey Moor 535. 
and by Harghton in the ſame Caſe, Bulſtrode 2 part 264. the ſame Caſe Rolls 
1 Rep. 63. Roll's Abr. x p. 108. But by ſuch Action at Common Law, Indu- 
ction cannot be enforced to be made, but only Damages recovered upon the 
neglect or delay of him that is to Induct. 

If a Sheriff will not put the Clerk of the King into poſſeſſion of a tree 
Chapel, it is ſaid that a QAuare Impedit lies againſt the Sheriff, 14 F.. 
II. . | 

And let it be Noted, That the ſame Courſe that is to be taken by a Patron 
of a Benefice Preſentative, when he is uſurped upon, may alſo be taken by 
the Patron of a Donative, in caſe his Church be filled by Uſurpation; fer | 
ſuch Patron may have his Quare Impedit præſenture ad Eccleſfarr, and declare | 
upon the ſpecial matter. as is ſhewed before, Chap. 22 & 23. or his Writ of 
Right, as his Caſe ſhall require, x Ibis. 344. 4. Parſons Counſellor 57 
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But I ſuppoſe that theſe Writs are not neceſſary to be brought, but at the Electi- 
on of the Patron, for that a Church Donative cannot be fo filled by Preſen- 
tation, Inſtitution, and Induction, as to hinder the Patron to prefer his Clerk 
to the ſame, for that Inſtitution and Induction, in ſuch caſes are void; and al- 
though an Uſurper doth put in his Clerk by Donation, yet that will not pre- 
vent the true Patron, but that he may put in his Clerk allo; and then the two 
Clerks ſo preferred, ſhall try their Rights in an Action of Treſpaſs, or Eject- 
ment: But if the true Patron pleaſe, he may in ſuch Caſes admit himſelf our of 
Poſſeſſion, and bring (as hath been ſaid) his @are Impedit, or Writ of Right. 

If the Authority of the Perſon who made the Mandate to the Arch- 


deacon, & c. to Induct be determined by death or removal, Induction made 


after by vertue of that Authority, is null and void; for ſo it is faid to have 
been held in the Cafe of one Stainsby, who was preſented to the Rectory of 
Miſſenden, and admitted, and Inſtituted by the Archbiſhop, who was then 
Guardian of the Spiritualities, ratione vacationis ſedis Gloceſtr, and the Arch- 
biſhop alſo directed a Mandate to the Arch-deacon for his Induction, who made 
a Mandate to two Clerks to Induct the ſaid Stainsby into the ſaid LINES: but 


before Induction had, a Biſhop of Gloceſter was Eelected, and Conſecrated, 


and then Induction was made by vertue of thoſe Mandates. It was adjudg- 
ed, that the Induction was void, for that the Authority of the Arch-biſhop 


was determined, by the Conſecration of a new Biſhop; and conſequently, the 


Induction made by virtue of that Authority after it was determined was void. 
Bur this Judgment, as 'tis ſaid, was afterwards reverſt by a Writ of Error in the 
Exchequer Chamber, Mich. 29 Car. 2. B. R. Robinſon v. Woolley, Sir Tho. Jones 
Rep. 78. 1 Ventris 309, 319. 3 Keble 747, 821. 

If an Arch-deacon, or other Perſon authorized to give a Clerk Induction, 
coming to do his Office, be kept our of the Church ; or if a Clerk be kept 
out of the Parſonage-Houſe by Lay- men, the Writ of Vi laica removenda lyes 
for the Clerk, and rhis Writ is to be obtained in the Court of Chancery, ci- 
ther by the Cerrificate of the Biſhop within whole Dioceſs, or Juriſdiction the 
Church is; or it may be had there, upon a ſurmiſe made thereof by the Clerk 
himſelf without the Biſhop's Certificate. And this Writ is to be directed to 
the Sheriff of the County to remove the force, and if need be to raiſe the 


poſſe eommitatus to his aſſiſtance, and to Arreſt, and Impriſon the perſons that 


make reſiſtance, 'and to make return of the Writ into the Ktmg's-Bench, in 
which Court the Offenders ſhall be Fined and Puniſhed for the Force. Bur 
the Kirg's-Bench, as is ſaid by one Book, cannot award Reſtitution upon 
any Affidavit of Expulſion by Force; but the Writ in ſuch Caſe ought to be 
returned into the Chancery, or taken off the File in the King's-Berch if re- 
turned there, and put upon the File in the Chancery (Quere how this can 
be) and then upon Affidavit there, that the Sheriff by colour of a Writ hath 
removed one, and put another into poſſeſſion, a Writ of reſtitution is award- 


able, F. N. B. fol. 54. Reg. of Writs, fol. 59. and 60. Trin. 4. Fac. Bird v. 


Smith, Moor 78 1. Hill. 14 & 15. Car. 2. Le Roy vers March, &c. 1 Sider- 


| fin 101. 1 Keble 438. but in Robins and Agmondetham's Caſe, Moor 462. 


there Reſtitution was awarded by the King's-Bench, the Writ being returned 
there; and I ſuppoſe the practice, and experience is, to have Reſtitution a- 
warded out of that Court. 

After a Clerk hath obtained Admiſſion, Inſtitution, and Induction, whe- 
ther by the free Act of the Ordinary, or by Courſe of Law, either in the 
Eccleſiaſtical Court, or at Common Law. Then to maintain ſuch his Right, or 
poſſeſſion, the Law in ſome Caſes doth give him remedy in the Eccleſiaſtical 
Court, iz. a Spoliation 33 F. 6. 24. But this is a remedy only to be uſed 

againſt 
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againſt another Incumbent, or pretended Incumbent of the ſame Church, who 
is admitted, and Inſtituted upon the preſentation of the ſame Patron that 
preſented the former Incumbent, or of ſome other claiming under him; { 
that the right of Patronage doth not come into debate in the Spiritual Cour: 
As if a Parſon be created a Biſhop, or hath taken a {ſecond Benefice incompa. 
tible, and with all hath a ſufficient Diſpenſation to retain his former Benefice, 
if the Patron doth preſent another to his Benefice, who is Inſtituted, and 
Inducted, as ſuppoſing the Church to be open to his Preſentment, a 5s. 
liation lyeth for the firſt Clerk, F. N. B. fol. 36. Bur if the Ordinary, hath 
Inſtituted, and Inducted my Clerk, and after doth Collate, and Induct ; 
Clerk of his own, no Spolration lies for my Clerk, but he ought to try his 
Right by Aſſize, Treſpaſs, or Ejedtione Firme at the Common Law, 26 H. g 
3. Or if Leſſee for Years of an Appropriation, doth, when the Vicarage ;; 
void, preſent to the Rectory with the Biſhop's conſent, whereby the Parſon. 
age, and Vicarage are united, and ſo remain for ſeveral Years ; yet the Ap. 
propriator ſhall not be relieved by Spoliation, but at Common Law, 44 Ed.; 
And it is ſaid, that Parſon imper/onee, or Appropriator, may have a Hu. 
liations as Incumbent, and a Writ of Right of Advowſon as Patron, 38 H. 6. 
19. yet it ſeems, that a Spoliation cannot in any caſe lye for an Appropriator, 
for if an Incumbent be preſented by the e, himſelf, he is the only 
Incumbent, and the Appropiation diſſolved ; and if he be preſented by a Stran- 
ger, the right of Patronage muſt then come in Queſtion, becauſe, the Ay. 
propriator muſt be Patron when the Appropriation is made, 38 H. 6. 19. 
When a Spoliation is brought, and doth nor lye in the Cale, the proceed. 
ings in the Eccleſiaſtical Court may be ſtayed by a Prohibition, 38 H. 6. 19. 
or by Indicavit, as the Caſe may be, 44 Ed. 1 3 Fl | 
When a Spoliatton is brought, to try which of two perſons Inſtituted is the 
rightful Incumbent of a Parſonage, or Vicarage, or after Sentence given a- 
gainſt one of rhe parties, who hath appealed ; it is uſual for the Eccleſiaſtical 
Judge at the Petition of either of the Parties, alledging, that Controycrly, 
and Oppoſition is about the Collecting the profits, ro decree, that the Fruits of 
the Church be Sequeſtred, and to commit the power of Collecting them to 
the Church-wardens, or ſome others of the ſame Pariſh ; firſt raking Bond of 
ſuch Perſons, whereby they ſhall be obliged to Collect, and keep the Tithes, 
for the uſe of him that ſhall be found to have the right, and to render a juſt 
account when called thereunto. And the Judge is alſo wont to appoint ſome 
| Miniſter to ſerve the Cure for the time that the Controverſy ſhall depend, aud 
to command thoſe to whom the Sequeſtration is committed, to allow fuck 
Sallery as he ſhall aſſign our of the profits of the Church, to the Parſon that 
he orders to attend the Cure; and thoſe to whom this Sequeſtration is com- 
mitted, are to cauſe the ſame to be publiſhed in the reſpective Churches, in tlc 
time of Divine Service. After the Suit is determined, the Sequeſtration is to 
be taken off, and the profits Collected to be reſtored to him that prevails at 
Law, wiz. in Specie, if they remain ſo, or if not, the value of them; if the 
Sequeſtrators refuſe to do this, they are to be compelled to do the ſame by the 
Eccleſiaſtical Court, and if they ſhall, being called thereunto, delayto give af 
Account, the Judge uſerh to deliver to the party grieved the Bond given, with 


a Warrant of Attorney to ſue for the Penalty thereof to his own uſe at the 
Common Law. | 
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CHAP, XXXI. 


The Minifters Duty in Reading the Common Prayers, Admini- 
ſtering the Sacraments, &C. 


[therto hath been ſhewed by what meanes a Perſon may make himſelf 
H the lawful Incumbent of an Eccleſiaſtical Benefice, The following 
Chapters are to declare the Effects of ſuch Incumbency, that is, to what Du- 
ties the Clerk thereby is obliged by Inſtitution, and to what Benefirs he is to 
receive by Induction. | 

He that is Incumbent of a Benefice with Cure (though it be only by Ad- 
miſſion, and Inſtirution ) hath N 27 not only the Authority, but is alſo 
under an obligation, to perform, all the Offices of a Miniſter, to the People 
belonging thereunto. And it hath been Enacted, That all and ſingular St. 
niſters in any Cathedral, Collzgtate, 02 JIariſh Church, o2 Chappel, oz o- 
ther place of publick CUozſhip within this Realm of England, Dominion of 
Wales, and Town of Berwick upon Tweed, ſhall be bound to ſay, and uſe 
the Woming Prayer, Evening Pꝛaper, Celebzation and Adminiſtration of 
both the Sacraments, and all other the ptiblick and Common Pyaper, in 
ſuch oꝛder and fozm as is mentioned in the ſaid Book annered, and joyned to 
this pzeſent Act, and Entitled, The Book of Common Prayer and Admini- 
| ſtration of the Sacraments, and other Rites and Ceremonies of the Church, 
according to the Uſe of the Church of England; together with the Pſalter or 
Pſalms of David, pointed as they are to be ſung or ſaid in Churches; and 
the form or manner of Making, Ordaining and Conſecrating of Biſhops 
Prieſts and Deacons : And that the Momning and Evening Papers therein 
| - contatned, (hall upon every Lozd's Oay, aud upon all other days and oc- 
t caſions, and at the times therein appointed, be openly aid (olemaly Read 
ö by all, and every Miniſter oz Curate, in every Church, Chappel, oz other 
f place of publick Wozſhip, within this Realm of England, and places afote- 
laid. 

P2ovtded, that the penalties in this Act ſhall not extend to the Fozeigners 
| 02 Aliens of the Fozeign Nekozmed Churches, allowed, oz to be allowed by 
the King's Majeſty, his Heirs and Succeſſors, in England. Stat 14 Car. 2. c. 4. 
| This Clauſe of this Statute, doth make it the duty of every Miniſter o- 
bliged to officiate in any place of publick Worſhip, to ſay, and uſe the Morn- 
ing and Evening Prayer; as to which from the ſaid Clauſe, theſe things may 
be Noted. | 
| Firſt, That if the whole Morning, and Evening Prayer, or all the Prayers 
| appointed to be read by the Book of Common Prayer on every Sunday, and 
| Holy-Day, and upon any occaſion both in the Morning and Afternoon of 
| luch days, without the Omiſſion of any one, or part of any one of them, G c. 
o Read, the Offender is puniſhable by this Statute, and Stat. 1 Eliz. 
| Cap. 2. 

Secondly, That not only the Morning, or the Evening, but both Morning, 
and Evening Prayers at the time appointed, are to be read by every Miniſter 
obliged to in Officiate every Church, Chappel, and place of publick Worſhip, 
ery Sunday, and Holy-Day, <>. From which it follows: That no Mini- 
ſter that hath two Bencfices, can by himſelf alone lupply both his Cures ; or 
i he hath but one Beneſice, can ſerve that with another as Curate; or if his 

H h | | Benefice 
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Benefice hath a Chappel of caſe belonging to it, in which he is bound to {;; 
Divine Service, or to provide one to jay it, can by himſelf in perſon Officiate 
in both, nor can one perlon be a Curate in two Churches, unlels ſuch may 
{atisfy the Law, by reading both Morning, and Evening Prayers at each place, 
which cannot well be done; nor may a Miniſter read Morning Prayer at one 
Church, and Evening Prayer at another Church, or Chappel, by the alloy. 
ance of the Ordinary, for he cannot diſpence with Acts of Parliaments ; nei. 
ther can he ſerve one Cure on one Sunday, and another Cure on the next, no- 
can he ſtrictly ſpeaking, at any time neglect to read either Morning, or Eyen. 
ing Prayer in his Church; however, not unleſs his neglect be neceſſary, but 
ſhall be ſubject to puniſhment by this Stature, and Stat. 1 Elix. Cap. 2. 
Thirdly, Every Miniſter in any Church, as it ſeems, is as much bound, tg 
ſay Morning, and Evening Prayers, on every Holy Day, and on the Fifth of 
November, the thirtieth of January, and on the twenty ninth day of My, 4; 
on the Lord's Day; but Quære, for thoſe Forms of Prayer appointed to be 
read on thoſe days, are no part of the Book of Common Prayer, but added 
to it by the King's Order: And the Obligation of Miniſters, to read ſuch 
Forms of Prayer as have been, or ſhall be occaſionally preſcribed for any folemn 
days of Faſting, or Thanksgiving, ſeems to be founded, not ſo much on any 
expreſs Law, or Statute, as on the Equity, and reaſon of the thing, that ex. 
traordinary occaſions ſhould be ſupplied with ſpecial and extraordinary Forms, 
which may be ſaid to be Appointed but not Enacted, and rather Allowed thay 
Ordered. Yet they may not only be ſafely uſed, without treſpaſs upon any 
Act of Uniformity, but being drawn up by the Biſhops of the Church, and 
recommended by the King's Authority, *: containing nothing contrary to 
the Eſtabliſhed Forms of Divine Service, they ought to be uſed at the proper 
times by every Miniſter : And though there is no Statutable Penalty for tuck 
Neglect, or Omiſſion, yet ſuch Ne of Authority, may undoubtedly 
be puniſh'd by other legal ways. Some have thought that there is a Provi- 
ſo made for authorizing ſuch extraordinary Forms of Prayer in the Rubrick at- 
ter the Nicene Creed, where it is ordered, that Nothing ſhall be proclaimed, or 
publiſhed in the Church during the time of Divine Service, but by the Miniſter ; 
nor by him, any thing, but what is preſcribed in the Rules of this Book , or enjoyed 
by the King, or by the Ordinary of the Place : This latter part of the exception 
does imply, that any thing in it ſelf Lawful, and Honeſt, enjoined by th: 
King, or Ordinary, ſhall be, or at leaſt may be Publiſhed, or Read; and 
eſpecially ſuch Forms, as by joint Authority of King and Ordinary are appointed 
on ſuch particular Occaſions. And further, the very Acts of Parliament which 
ordain a Publick Thanksgiving on the ſtated Days, do imply, that ſome 
Proviſion ſhall be made for a proper Form adapted to the occaſion of the Day ; 
as in the Act for a Public I banhsgiving to Almighty God every Jear on he 
fifib day of November; it is Enacted, That all and ſingular Miniſters in ever) 
Cathedral, and Pariſh Church, ſhall always upon the fijth day of November a 
Morning Prayer, and give unto Almighty God thanks for this moſt happy Del. 
verance. But how ſhall the Miniſter give thanks; in any Arbitrary Form ot 


234 


Manner of his own Deviſing? Or not rather, in ſuch common Form as li- 


lawful Supcriors ſhall preſcribe to him: | 
Fourthly, Note, That a Miniſter is bound to ſay, and uſe the Morning, 
and Evening Prayer. and the Celebration, and Adminſtration of both the & 


craments, in ſuch Order and Form, as is mentioned in the Book of Common 


Prayer; ſo that ſtrictly ſpeaking, if in reading the Morning, and Evening 
Prayers, he ſhall Stand, or Sit, when he is directed to Kneel, or Kneel ; 0! 


Sir when he ſhould Stand, or ſhall read them in other Order, than is appovr ? 
rc, 
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| ted, or ſhall omit any thing that is appointed to be read on certain days, or miſ- 
| place the Prayers in reading them, or rcad in one day, what is appointed to 
de read on another, or do not Celebrate, and Adminiſter the Sacrament, in 
| {ſuch Order, and Form as is appointed, he is puniſhable by this Law. 
ö Fifthly, Not only Miniſters of Parochial Churches, but alfo all Miniſters, 
chat by their places are to Officiate in any Cathedral, or Collegiate Churches, 
or Chappels, or other places of publick Worſhip, (excepting ſuch Proteſtant 
Diſſentors as are provided for, by the Statute, 1 W. and M.) if Morning, and 
Evening Prayer be not read by them, or ſuch of them, whoſe parr it is to read 
the ſame, Oc. in ſuch Order, and Form as is appointed, are puniſhable by this 
Law. And alſo all, as well Biſhops as others, that do read Morning, and E- 
vening Prayers in any of them, Celebrate the Sacraments, Confirm, give Or- 
ders, Marry, &«. although that they do any of theſe things for others oblig- 
ed by their places to do the fame, if they perform them not in ſuch Order, 
and Form as is appointed by the Book of Common Prayer, c. are tranſ- 
greſſors of this Law. And in Churches where there is a Vicar Endowed, that 
is preſentative, and a Parſon alſo that is preſentative, it is ſaid, that the Vi- 
car, and not the Parſon hath the Cure of Souls, 5 Ed. 2. Quare Impedit 165. 
per Paſt. But I conceive, that the Parſon hath alſo the Cure habitually, altho 
the Vicar actually, who is in Subſedinm ReForis, and is to perform the Duty, 
and puniſhable upon a Neglect: And ſo are Curates of Beneficed Miniſters 
lawfully abſent from their Charges, if (being duly admitted to be Curates of 
2 Church by the Ordinary) they, whilſt they remain Curates, neglect duly 
to read both Morning and Evening Prayers; for ſuch Curates are Miniſters in 
the Churches where they ought to ſerve, and are expreſly named in the Sta- 
tute. And in ſuch caſe, I ſuppoſe, that the Incumbent of the Church is not 
| puniſhable, if Divine Service be neglected by the Curate, whilſt he remains 
ſuch; but Quære, for that the charge of the Souls remains upon the Incumbent. 
However, if the Curate doth read the Prayers, the Incumbent is excuſed, that 
is, unleſs the Miniſter doth reſide on his Benefice, as will be ſhewed. 


þ Chap. 51. The Complete Incumbent. ? 


* 


Note, The Canons which preſcribe the Qualification and Duty of Curates 
are chiefly theſe two. — 


CAN. XLVII. Abſence of Beneficed Men to be ſupplied by Curates that 
are allowed Preachers. | 


Every Beneficed Man licenſed by the Laws of this Realm, upon urgent occaſions 
| of other ſer vice not to reſide upon his Benefice, ſhall cauſe his Cure to be ſupplied 
9 Curate, that zs, a ſufficient and Licenſed Preacher, if the worth of the Benefice 
will bear it. But whoſoever hath two Benefices, ſhall maintain a Preacher Licen- 


| them uſually. 
| CAN, XLVIII. None to be Curates, bur allowed by the Biſhop. 


No Curate, or Miniſter ſhall be permitted to . in any Place, without Exa- 
vination, and Admiſſion of the Biſhop of the Dioceſs, or Ordinary of the Place 
laving Epiſcopal FuriſdiGion, in writing under his Hand and Seal, having re- 
ect to the greatneſs of the Cure, and Meetneſs of the Party. And the ſaid Cu- 
rates, end Miniſters, if they remove from one Dioceſs to another, ſhall not be by 
ny means admitted to ſerve without Teſtimony of the Biſhop of the Dioceſ;, or Or- 
dinary of the Place as aforeſaid, whence they came, in Writing, of their Honeſty, 

h 2 Ability, 


| ſed, in the Benefice where he doth not reſtde, except he Preach himſelf at both of 
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Ability, and conformity to the Eccleſiaſtical Laws of the Church of England. N,, 
any ſhall ſerve more than one C hurch, or Chappel upon one Day, except that CG 
pel be a Member of the Pariſh Church, or united il ereunto; and unleſs the fad 
Church, or Chappel where ſuch a Miniſter ſhall ſerve in two places, b. not alle in 
the judgment of the Biſhop, or Ordinary as aforeſaid, io maintain a Curate. 


Siæthly, Note, that though by the aforeſaid Clauſe of rhe Statute, every M. 
niſter in every Church, Chappel, and place of Publick Worſhip, is bound o 
penly, and ſolemnly to read the Morning and Evening Prayer, contained n 
the Book of Common-Prayers, &*c. upon every Lord's Day, and upon allo. 
ther days, and occaſions, and at the time therein appointed, for the neglect o 
which alſo the Ordinary may puniſh, though the ancient Service be altered, 
1 Inſt. 95. b. Vet by the ſaid Clauſe, no Miniſter is obliged to Adminiſter ei 
rher of the Sacraments, toſolemnize Marriages, viſit the Sick, bury the Dead, 
church Women ; nor is any Biſhop obliged thereby ro Confirm the Baptized, 
or to Conſecrate, or Ordain any one to be a Biſhop, Prieſt, or Deacon, an 
therefore not puniſhable by this Statute, for the neglect of any of theſe Offices, 
but only when he doth perform, Celebrate, or Adminiſter either of the Sacra. 
ments, he is to Celebrate and Adminiſter them, in ſuch Order, and Form, a0 
is mentioned in the Book of Common Prayer; and when he doth perform 
any of the other Duties, to ſay and uſe ſuch Prayers as are appointed by tl 


ſaid Book to be uſed at the performance of any of them, in ſuch Order, and 
Form as the ſaid Book doth appoint, 


Note, The Celebration of Sundays and Holy-days, and the Form of Divine 
Service to be uſed on them, are alſo provided for by theſe wholſom Canon: 
of the Church. cz vel | | 


CAN. XIII. Due Celebration of Sundays and Holy-days. 


All manner of Perſons within the Church of England, ſhall from hencefurth Ce 
lebrate and. keep the Lord's Day, cammonly called Sunday, and other Holy-days, | 
according to God's Holy Will and Pleaſure, and the Orders of the Church of En 
land preſcribed in that behalf; that is, in hearing the Word of God Read au 
Taught, in private and publick Prapers, and acknowledging their Offences to Cad, 
and Amendment of the ſame, in reconciling themſelves charitably to their Mei. 
 bours, where Diſpleaſure hath been, in oftentimes receiving the Communion of lie 


Body and Blood of Chriſt, in viſiting of the Poor and Sick, uſing all godly ard 
ſober Converſation. | 


CAN. XIV. The preſcript Form of Divine Service to be uſed on Sundays | 
and Holy-days. 1 


The Common Prayer ſhall be ſaid or ſung diſtin@#ly, and reverently upon ſuch 
days as are appointed to be kept Holy by the Book, of Common Prayer, and iti! 
Eves, and at convenient and uſual times of thoſe daies, and in ſuch place of eu!) 
Church as the Biſhop of the Dioceſe,or Eccleſiaſtical Ordinary of the Place ſhall think 
meet for the largeneſs or ſtraitneſs of the ſame, ſo as the People may be moſi Edified 
All Miniſters ſhall likewiſe obſerve the Orders, Rites, and Ceremonies preſcribed in 
the Book of Common Prayer, as well in reading the Holy Scripture, and ſaying, of | 
Prayers, asin Adminiſtration of the Sacraments, without either diminiſhing, * 
regard of Preaching, or in any other reſpe&, or adding any thing in the matter 0! 

form thereof. wn 
| | OW 
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And as concerning an Incumbent of a Church who is Reſident, and 
keeps a Curate, and be it further Enacted by the authority aforeſaid, Chat 
in all places where the pzoper Incumbent of any Partonage, oz Cicarage, 
02 Benefice with Cure, doth rctide on his Living, and keeps a Curate, the 
Jucumbent himlelt in perſon (not having (ome lawful impediment to be al- 
[owed by the Oꝛdinarp of the place) ſhail once (at the leaſt) in every Month, 
openly and publickly, Read the Common P2ayers and Service, in, and by 
the laid Book pꝛeſcribed, and ( if there be occaſion ) adminiſter each of the 
Sacraments, and other Rites ot the Church, in the Pariſh Church oz Chap- 
pel, of, oz belonging to the lame Parſonage, Uicarage 02 Benefice, in ſuch 
o2der, manner and kozm, as in, and by the laid Book is appointed, upon pain 
to forfeit the ſum of Five Pounds, to the uſe of the poo? of the Pariſh fo? eve⸗ 
ry Difence, upon conviction, by conteſiion, oz pꝛook of two credible witneſſes 
upon Dath, befoze two Juſtices of the Peace of the County, oz Town-coz- 
pozate where the Dffence (hail be committed, (which Dath the laid two Juſtices 
are hereby impoweed to adminiſter ) and in default of payment within ten 
days, to be levied by diſtreſs and ſale of the Hoods and Chattels of the Dffen: 


ſeers of the Pooz of the laid Pariſh, rendzng the lurplulage to the party, 
Stat. 14 Car. 2. c. 4. 

So that though in other Caſes, this Statute doth not oblige Miniſters of 
Churches to adminiſter the Sacraments, and uſe other Rites appointed in the 
Book of Common Prayer, but ſeems only to direct the Miniſter; yet by this 
Clauſe, the Miniſter that is reſident upon his Cure, is bound as well to ad- 
miniſter the Sacrament once every Month, as alſo to perform all other Rites, 
as to Marry, Bury, c. if there be occaſion, as to read the Prayers, otherwiſe, 
he is fubject to the penalty mentioned in this Clauſe. 

Though not by the atoreſaid Statute, yet by the Rubrick, a Miniſter muſt 
ſay, and ule the Celebration, and Adminiftration of both the Sacraments as is 
mentioned; and yet thereby he is not bound to Adminiſter the Lord's Supper 

to all Perſons what ever they be: For firſt, none are to be admitted to the Ho- 
ly Communion, until ſuch time as they be Confirmed, or be ready, and de- 
ſirous to be Confirmed: See Rubrick in the Order for the Adminiſtration of the 
Lord's Supper, or Holy Communiun. For by the Order for the Adminiſtrati- 


ous evil Liver, or hath done any wrong to his Neighbour, by Word or Deed, 6 
that the Congregation be thereby offended; the Curate having knowledge thereof, 
ſhall call him, and advertiſe him, that in any wiſe he preſume not to come io ihe 
Lord's Table, until he hath openly declared himfelf to have truly Repeated, and 
amended his former naughty Life, that the Congregation may thereby be ſatisfied, 
which before were offended, and that he hath recompenced the Parties to whom he 


hath done wrong, or at leaſt declare himſelf to be in full purpoſe ſo to do, as ſoon as 
be can conveniently. | 


ays 


ſuch The ſame Order ſhall the Curate uſe with thoſe betwixt whom he perceiv- 
heir eib Malice, and Hatred to reign, not ſuffering them to be partakers of the 
very Lord's Table, until be know them to be reconciled : And if one of the parties 
hink Jo at Variance be content to forgive from the bottom of his heart, all that the 
ified other hath treſpaſſed againſt bin, and to make amends for that he himſelf 
d in hath offended, and the other party will not be perſmaded to a Godly Onity, 


but remain ſtill in his Frowardneſs and Malice, the Miniſter in that caſe ought 
to admit the Penitent Perſon to the Holy Communion, and not him that is 
Obftinate. Provided that every Mimiſter ſo repelling any, as is ſpecified in 


this, or the next precedent Paragraph of this Rubrich, ſhail be obliged to 
How: | give 


doz, by the Warrant of the (aid Juſtices, by the Church wardens, oz Dver- . 


on of the Lord's Supper it is Ordered, That if any one be an open, and notori- 


— Ver ERA —ů — — 
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give an account of the ſame to the Ordinary within fourteen days afler at the fur. | 
theſt; and the Ordinary ſhall proceed againſt the offending perſon according 19 1j, | 
Canon. * 


e 


The Canons which provide for the more regular Adminiſtration of che 
Lord's Supper are theſe, of which the Titles follow, 


CAN. XX. Bread and Wine to be provided againſt every Communion. 
CAN. XXI. The Communion to be thrice a Tear received. 

CAN. XXII. Warning to be given before-hand for the Communion. 

CAN. XXIII. Students in Colleges to receive the Communion four times a Ie. 


CAN. XXIV. Copes to be worn in Cathedral Churches by thoſe that Admiyj. g 
ſter the Communion. { 
CAN. XXVI. Notorious Offenders not to be admitted to the Communioy, t 
CAN. XXVII. Schiſmaticks not to be admitted to the Communion. a 
CAN. XXVIII. Strangers not to be admitted to the Communion. b 
CAN. XXIX. Fathers not to be Godfathers in Baptiſm, nor Children nut B 
Communicants. | 0 
There ſeems to be a common Error in Perſons to be qualified for any Office b 
by receiving the Sacrament of the Lord's Supper, according to the order of hi 
the Church of England, to challenge an abſolute right of admiſſion to it, and fa 
to pretend that an Action upon the Cate may be brought againſt thoſe Mini- 
ſters who refuſe to Adminiſter unto them, and will not allow the Miniſter a be 
liberty to inquire into their fitneſs to receive it. The Perſons to be thus qualifed or 
preſent themſelves to communicate either xj. more regularly to their own /ariſh Pe 
Prieſt, or 2h. to ſome other Parochial Miniſter. If to their own Pariſh Prieſt, Ce 
he has as much right by Rubrick, to ſuſpend his Miniſtration to any Magi. nit 
{trate, or Officer Elect, as to any of his meaneſt, and moſt private People, thi 
if he can give the {ame reaſon for rejecting of Him. Or if the Perſon to He 
be qualified offer to communicate with ſome other Parochial Miniſter, ſuch M 
Miniſter may perhaps more juſtly refuſe to admit him, becauſe 1ſt. no Priell 2 
is obliged to Adminiſter the Sacraments to any but his own People committed 
to his peculiar Charge, and may decline admitting any Foreigner or Stranger; or 
beſides, ſome faithful and roy” Arerrug Miniſters, have much doubted whe- the 
ther they ought to admit thoſe Perſons to the Holy Sacrament for a legal qua- thi 
lification, who come only to ſerve that turn, and who at other times live in 4 not 
negative Separation, abſenting rhemſelves from the Church, and the holy lo. 
Offices of it; or perhaps in a poſitive Schiſm, joining themſelves to ſome ſepa- Pla 


rate Congregation. This is certainly a moſt ſcandalous Practice in thoſe Lay Per- 
ſons, who can thus dare to mock God, and play with the Holy of Holies in Re- 
ligion. And even thoſe Clergy Men who connive at this Hypocriſie of Con- 
municants, may be thought in ſome meaſure partakers of thoſe other mens fins, 
and help to proſtrate Sacraments. To prevent this and other miſchiets, it 15 
highly hol ang that the good Rule in Rubrick ſhould be better obſerved. Sv 
many as intend to be Partakers of the Holy Communion, ſhall ſignifie their Names t0 
the Curate, at leaſt ſome time the day before. | 
When a Miniſter doth intend to adminiſter the Lord's Supper, he is to gie 
warning for the Celebration thereof, upon the Sunday, or ſome Holy day im- 
mediately preceeding, which he is to do after his Sermon, or Homily ended: 
And then allo he is to read one of thoſe Exhortations, as the Rubrick in the 
Communion Service doth direct to be read, at ſuch time, according as he hal! 


{ce caule, 
When 
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when the day prefixed by the Miniſter for his Adminiſtring of the Sacra- 
ment doth come, the Miniſter ſhall not without lawful cauſe deny the ſame 
to any perſon that will devoutly, and humbly deſire it, Stat. 1 Ed: 6.Cap. 1. 

vet it is ordered by the Rubrick in the Communion Service, Ihat there ſhall 
be no Celebration of the Lord's Supper, except there be a convenient number to com- 
municate with the Prieſt according to his Diſcretion ; and if there be not above 
twenty perſons in the Pariſh of Diſcretion to receive the Communion, yet there 
ſhall be no Communion, except four (or three at the leaſt ) communicate with the 
Prieſt. | 

Win the Sacrament is Adminiſtred by any Prieſt, it is to be Adminiſtred 
in both kinds, that is to ſay, of Bread and Wine, except neceſlity otherwiſe 
require, Stat. 1 Ed. 6. Ch.1. And the Bread and Wine for the Communion, 
ſhall be provided by the Curate, and the Church-wardens at the charges of 
the Parith, and to take away all occaſion of Diſſention, and Superſtition which 
any perſon hath or might have concerning the Bread and Wine; it (hall ſuffice, 
that the Bread be ſuch as is uſual to be eaten, but the beſt and pureſt Wheat 
Bread that conveniently may be gotten. And if any of the Bread and Wine 
remain unconſecrated, the Curate ſhall have it to his own uſe ; bur if any re- 
main of that which was Conſecrated, it ſhall not be carried out of the Church, 
but the Prieſt, and ſuch other of the Communicants as he ſhall then call to 
him, ſhall immediately after the Bleſſing, reverently Eat, and Drink the 
lame. 

It is moſt regular, and expedient, that the Sacrament of the Lord's Supper 
be received, by perſons that arc to receive the ſame in their Pariſh Church, 
or other place of Publick Worſhip, and not in Private Houſes : But if a ſick 
Perſon be not able to come to the Church, and yer is deſirous to receive the 
Communion in his Houſe, then he muſt give timely notice to the Curate, ſig- 
nifying alſo how many there are to communicate with him, ( which ſhall be 
three, or two at the leaſt ) and having a convenient place in the fick Man's 
Houſe, with all things neceſſary, ſo prepared that the Curate may reverently 
Miniſter, he ſhall therc Celebrate the Holy Communion. Kubrick for the Com- 
munion of the Sick. | | 

From which Note, That if the ſick Perſon be able to come to the Church, 
or doth not ſignify how many are prepared ro Communicate with him, or if 
there be not two at the leaſt ro Communicate with him, or if he have not 
things neceſſary for the Celebration thereof in reverent manner, the Curate is 
not bound to Adminiſter it, yea, he is bound not to Adminiſter it, which al- 
lo may be collected from other Words in the Rubrick. Yet in the time of 
Plague, Sweat, or other like contagious times of Sickneſs or Diſeaſes, when 
none of the Pariſh, or Neighbours can be gotten ro Communicate with the 
Sick in their Houſes, for fear of the Infection, upon ſpecial requeſt of the Di- 
ſeaſed, rhe-Miniſter may only Communicate with him. Kubrick for the Com- 

munion of the Sick, 


Note, This Duty of Adminiſtring the Holy Sacrament only in Churches or 
8 except to Sick Perſons in Private Houſes, is thus ordered by the 

anon. 

No Miniſter ſhall Preach, or Adminiſter the Holy Communion in any private 
Houſe, except it be in times of neceſſuy, when any being either ſo impotent, as he 
cannot go to the Church, or very dangeroaſly ſick, are deſir ous to be Partakers of the 
Holy Surament, upon pain of ſuſpenſion for the firſt Offence, and excommunicati- 
on for the ſecond, &c. Can. 71. 


Alſo 
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Alſo though by the Rubrick, every one having cure of Souls is bound ;, 
ſay, and uſe the Celebration, and Adminiſtration of the Sacrament of Bap. 
tiim to all the Infants of Baptized Parents; yet in ſome Caſes, he may {j; 
pend, at the leaſt, to Baprize Perſons brought to him for that purpoſe. 

As if they be not brought to the place of Publick Worſhip and to the Font 
there, on ſome Sunday, or Holy-day immediately after the laſt Te, 
at Morning Prayer, or elſe immediately after the laſt Leſſon at Evening Prayer, 
as the Curate by his Diſcretion ſhall appoint ; or if there be not ready ar 1, 
{aid time and place for every Male-child to be Baptized, two Godtfathers, and 
one Godmother, and for eyery Female, one Godfather, and rwo Godmother, 
Rubrick. | 

But in caſe of neceſſity, as if a Child be Sick, & c. the Curate is bound 1 
Baptize it on any day, and in a private Houſe, and without Godfathers, or 
Godmothers, and then the Child (if it afterward live) regularly, ought 9 
be brought into the Church in the * mis of the Congregarion there, that it 
the Miniſter of the ſame Pariſh'did Baptize it, he may certify the Congregs. 
tion that it was duly Baptized ; or if the Child was Baptized by any other, 
that he may Examin, whether the Child was lawfully Baptized, chat is, whe. 
ther by a lawful Miniſter, by proper Water, and in the name of the Father, 
and of the Son, and of the Holy Ghoſt ; ſo that if it was done with improper 
matter, as Milk or Wine, or other Liquid, inſtead of Water, or not in the name cf 
the Father, and of the Son, and of the Holy Ghoſt, the Miniſter may Baprize 
it according to the form appointed for publick Baptiſm; or if upon Fxamina- 
tion of the matter, he doth find that all things were done as they ought to be, 
that he may certify as much to the Congregation, at which time Godfathers, 
and Godmothers are to be preſent, and to undertake for the Child, Rs. 
brick. 1,6 175 

And Note, that a Child Baptized with Water in the name of the Farther, and 
of the Son, and of the Holy Ghoſt, is ſufficiently Baptized, although nc: 
Baptized by a lawful Prieſt, as may be collected from the Rubrick ; and ſo it 
is, if the Child be Baptized by other Form, yet the Perſon Baptizing not be. 
ing a lawful Prieſt is puniſhable, like as a Jawful Prieſt Baptizing by o. 
Fr Form than is ſet down by the Book of Common Prayer, is punil!- 
able. | | 

In former times the neceſſity of Baptiſm to new born Infants was ſo rigo- 
rouſly taught, that for this reaſon they allow'd Lay People, and cven \\o- 
men to Baptize the declining Child, where a Prieſt could not be immediate) 
found. So fondly ſuperſtitious in this matter, that in hard labours che heat 
of the Infant was ſometimes Baptized before the whole Delivery. This C. 
fice of Baptizing in ſuch caſes of neceſſity, was commonly perform'd by tis 
Midwife; and *tis very probable, this gave firſt occaſion to Midwives, be 
ing licenſed by the Biſhop, becauſe, they were to be firſt examined by che 
Bithop, or his delegated Officer, whether they could repeat the form of Bap- 
tiſm, which they were in haſt to Adminiſter upon ſuch extraordinary occal!- 

on. But we thank God our Times are reform'd in Senſe and in Religion. 

Alſo if a Miniſter hath in his Pariſh any unbaprized Perſon, that is of years 

of Diſcretion, and which doth deſire to be Baptized, it ſeems the Miniſter 
ought to ſuſpend the Baptizing of him, until notice of ſuch Perſon's purpose 
ſhall be given to the Biſhop, or to whom he ſhall appoint to take cognizance 
of ſuch matters, and until ſuch time as he ſhall be examined, and found to: 
ſufficiently inſtructed in the Principles of "Chriſtian Religion. Rxbrick. And 
yet he is to Baptize (even as Infants) thoſe not Baptized in their {open 
er 


that be brought to him before they come to years of Diſcretion, that is hs 
was wi | J\ 
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by the form of publick, or private Baptiſm, as neceſſity ſhall require, and with- 
out notice given to the Biſhop, or precedent Examination. Rbrick. 

He that hath the Cure of any People, is not only bound by Law to ſay 
Divine Service, and Adminiſter the Sacraments to them, bur alſo of them 
within his Cure to viſit the Sick, Bury the Dead, Church Women after Child- 
birth, to Solemnize Matrimony betwixt perſons to be Married, and to inſtruct 
them all in things to be believed and done in order to their Salvation ; the 
Youth by Catechizing them (who are afterwards to be Confirmed by the 
Biſhop ) and alſo by Preaching God's Word unto them. Rubrick. 


But though it be his duty, generally ſpeaking, to Bury thoſe that dye within 
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his Pariſh, yet he ought not to Bury the Corps of any Perſon dying unbapti- 


zed, excommunicated, or who hath laid violent hands upon himſelf. Rzbrick. 

And though it be his part to Solemnize Matrimony betwixt thoſe of his Pa- 
riſh that are to be Married, yet the Banns of all that are to be married toge- 
cher, muſt before their Marriage be publiſhed in rhe Church, three ſeveral 
Sundays, or Holy-days, in the time of Divine Service, immediately before 


the Sentences for the Offertory, in the very form of words appointed in the 


Rubrick. And if the Perſons that are to be Married dwell in divers Pariſhes, 
the Banns muſt be asked in both Pariſhes, and the Curate of the one Pariſh, 
ſhall not ſolemnize Matrimony betwixt them, without a Certificate of the 
Banns being thrice asked from the Curate of the other Pariſh ; and at their da 
of Marriage, if any man do alledg and declare any Impediment, why they 
may not be coupled together in Matrimony by God's Laws, or the Laws of 
this Realm, and will be bound and ſufficient Sureties with him, to the Parties, 
or elſe pur in a caution to the full value of the Charges as the Perſons to be 
1 do thereby ſuſtain to prove his Allegation; then the Solemnization 
muſt be deferred until ſuch time as the ES 2 tryed. Rubrick. | 

And as to a Curate's Catechiſing the Youth within his Pariſh, it is to be 
Noted, that he is to Inſtruct, and Examine upon Sundays, and Holy-days, af- 
ter the ſecond Leſſon at Evening Prayer, openly in the Church, ſo many Chil- 
dren of his Pariſh ſent unto him as he ſhall think convenient, in ſome part of 
the Catechiſm in the Common-Prayer-Book. Rubrick. 


And ſo ſoon as Children are come to a competent Age, and can ſay in their 


Mother Tongue, the Creed, the Lord's Prayer, and the Ten Commandments, 


and alſo can anſwer to the other queſtions in the ſaid ſhort Catechiſm, the 


ſhall be brought to the Biſhop, and every one ſhall have a Godfather, or a 
Godmother as a Witneſs of their confirmation. Rubrick. 


And whenſoever the Biſhop ſhall give knowledge for Children to be brought 


| unto him for their Confirmation, the Curate of every Pariſh, ſhall either Puch 


or ſend in Writing with his hand ſubſcribed thereunto, the Names of all ſuc 


| Perſons within his Pariſh as he ſhall think fit to be preſented to the Biſhop to 
be Confirmed ; and if the Biſhop approve them, he ſhall confirm them accor- 
ding to the Form in the Book of Common Prayer preſcribed. Rubrick. 


In the performance of which Offices as appears by the aforeſaid clauſe of 
the Statute, 14 Car. 2. c. 4. a Miniſter is bound to {ay and uſe all other pub- 
lick and Common Prayer, in ſuch order and form as is mentioned in the ſaid 


| Book, that is, all thoſe Prayers that are therein appointed to be read upon any 
occaſion, wiz. at the Solemnization of Matrimony, Viſitation of the Sick, 


Burial of the Dead, Churching of Women, Confirmation of the Baptized, 
and at the Conſecration or Ordination of Biſhops, Prieſts, and Deacons ; ſo 
that he who doth perform the ſaid Rites, or Offices, doth not uſe the Prayers, 


and all the Prayers according as they are appointed by the Book of Comman- 
Prayer, he is an offender againſt this Law. a 


Ti And 
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And it is further enacted by the Authozity afozeſaid, That no Fozn 0 O;. 
der of Common Þ2ayers, Adminiſtration of Sacraments, Bites oz Cexe. 
monies, ſhall be openly uſed in any Church, Chappe!, oz other publick place 
of, 02 in any College 02 Pall in either of the Univerſities, the Colledgeg of 
Weſtminſter, Wincheſter o; Eaton, oz any of them, other then what is pe. 

ſcribed, and appointed to be uſed in and by the laid Book. 
Pꝛovided always, That it ſhall and map be lawful to uſe the Mozning and 
Evening Pꝛapers, and all other Pꝛapers and Service pꝛeſcribed in and by the 
ſaid Book, in the Chappels 02 other publick places of the refſpeaive Colleges 
and Halls in both the Univerſities, in the Colleges of Weſtminſter, Winche. 
ſter and Eaton, and in the convocations of the Clergie of either Pꝛovince, 
in Latine ; any thing in this Ac contained to the contrary notwithſtanding, 

Pꝛovided always, and be it enacted by the authority afozeſaid, That the 
Biſhops of Hereford, St, Davids, Aſaph, Bangor and Landaff, and their 
Slicceſſozs, ſhall take ſuch oꝛder among themſelves, fo2 the Souls health of 
the Flocks committed to their charge within Wales, that the Book hereunta 
annexed, be truly and exactly tranſlated into the Byittiſh o2 TUelth Tongue, 
and that the ſame ſo Tranſlated, and being by them, oz any thee of them at 
the leaſt, viewed, peruſed and allowed, be impzinted to ſuch number at leaf, 
ſo that one of the laid Books ſo Tranſlated and Impzinted, may be had fo} 
every CTathedzal, Collegiate and Pariſh Church, and Chappel of Eaſe inthe 
ſaid reſpeaive Dioceſles and places in Wales, where the {Uelſh is commonly 
ſpoken o2 uſed, befoe the firſt day of May, 1665. 

And that from and after the Jmpzinting and Publiſhing of the ſaid Bock (0 
Tranſlated, the whole Divine Service ſhall be uſed and ſaid by the Miniſters 
and Curates thzoughout all Wales within the ſaid Dioceſſes where the (elf 
Tongue is commonly uſed, in the Bzitiſh 02 Welſh Tongue, in ſuch man: 
ner and fozm as is pzeſcribed accoꝛding to the Book hereunto annexed to be 
uſed in the Engliſh Tongue, differing nothing in any ozder oz kozm from the 
ſaid Engliſh Book. 

Nꝛovided always, That in all thoſe Pꝛapers, Litanies, and Colleds, which 
any wap relate to the king, Queen oz Royal Pꝛogenp, the names be al 
tered and changed from time to time, and fitted to the p2eſent occaſion, i 
coꝛding to direction of lawful authozity, 14 Car. 2. c 4. 

Note, That from the aforeſaid Clauſes, it is unlawful for any Miniſter, t0 
uſc any Form of Prayer, other than what is appointed in the Book of Common 
Prayer in place of publick Worſhip, and therefore it might ſeem that any pet. 
{on uſing any other form before his Sermon (which is moſt common) is 4. 
gainſt this Statute. The Statute 1 Eliz. Cap. 1. is expounded to extend to 
ſuch other Prayers only, as are uſed in hinderance of, or oppoſition to the 
Common Prayer; therefore the Prayers uſed in the Pulpit before Sermon, ate 
faid not to be within the meaning of that Law, nor to be forbidden by it, be- 
cauſe, they are tolerated by thoſe in Authority, and ſo cannot be ſaid to be 
obſtinately uſed, according to the words of that Statute, Cawley's Laws againſt 
Recuſants 21, but no ſuch words are in the Statute, 14 Car. 2. But the Pro. 
viſo of uſing no other Form, ec. muſt be meant of the proper Divine Service 
in the Desk, which is not to be interrupted, or mixed with any arbitrary Form 
of private Perſons. But after the publick order of Common Prayers is reg. 
larly obſerv d, and fully abſolv'd, a Pulpit Prayer preparatory to the Sermom ! 


not excluded or forbid by this or any other Law, ſee Paſch. 1 Fac. 2. B. B. 8 


the King v. Sparks 3 Modern Rep. 79. | 
And by the 55th. Canon it is thus Directed, Before all Sermons, Ledlures di 


Homilies, the Preachers and Miniſters hall move the People to jein wilt = 4 
; 9 67's 


— 
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Prayer, in this Form, or to this Effect, as briefly as conveniently they may. Te 
ſoall pray for Chriſt's Holy Catholick Church, &c. See the Canon. 

But as ſome have tranſgreſſed this Canon by a long and profuſe way of 
Praying before Sermon, ſo others have run into another extreme, by affecting 
Brevity, and uſing only the Lord's Prayer, or ſome ſhort Collect wich it, 
which gave occaſion to his Grace the Arch-biſhop of Canterbury in his Letter to 
the right Reverend the Lords Biſhops of his Province, July 16. 1695. to give 
them this particular Advice. It ſeems very fit, that Tou require your Clergy, in 
their Prayer before Sermon, to keep to the Effect of the 55th. Canon, it being com- 
monly reported, that it is the manner of ſome in every Dioceſe, either to uſe only the 
Lord's Prayer ( which the Canon preſcribes as the concluſion of the Prayer, and 
not the whole Prayer) or at leaſt to leave out the King's Titles, and to forbear to 
pray for the Biſhops as ſuch. | 

And Note, That all Rites and Ceremonies appointed in and by the Book 

of Common Prayer, are ſtrictly to be uſed and none other; and the party 
offending is puniſhable by Endictment upon the Statute 14 Car. 2. c. 4. or upon 
Statute 1 Elz. c. r. or by the Ordinary. 
And it is Enacted, That ſuch omaments of the Church and of the Pint⸗ 
ſters thereof, ſhall be retained and be in uſe, as was in this Church of Eng- 
land, by authozity of Parliament, in the ſecond Pear of the Reign of King 
Edward the Sixth, until other o2der ſhall be therein taken by the authozity 
of the Queens Yajeſty, with the Advice of her Commiſſioners appointed and 
© autho2i3ed under the Gzeat Seal of England fo cauſes Eccleſiaſtical, oz of 
the Metropolitan of this Realm. And allo, That if there ſhall happen any 
© contempt oꝛ irreverence to be uſed in the Ceremonies o2 Rites of the Church, 
| by the miſuſing of the Owers appointed in this Book, (which is to be under- 
E ſtood now of the preſent Book of Common-Prayer) the Queens Majeſty may 
by the like advice of the laid Commiſſioners oꝛ Metropolitan, oꝛdain and pub. 
lich ſuch further Ceremonies oz Rites as may be moſt fo2 the advancement of 
God's Glozy, the edifying of his Church, and due reverence of Chaiſt's holy 
Pyſteries and Sacraments, Stat. x Eliz. Ch. 2. 

Note, It was by vertue of this Proviſo, that King James I. in the firſt Year 
of his Reign gave Directions to the Arch-biſhop, and other High Commiſſi- 
| oners, to review the Common Prayer Book; and they did make ſeveral mate- 
rial Alterations and Enlargements of it, as in the Office of Private Baptiſm, 
and in ſeveral Rubricks and other Paſſages : And added five or ſix new Prayers 
and Thanksgivings, and all that part of the Catechiſm, which contains the 
Doctrine of the Sacraments. And yet the Powers ſpecified in that Proviſo, 
| ſeem not to extend to the Qeen's Heirs and Succeſſors, but to be only lodg'd 
| perlonally in the _ yet the Book of Common Prayer ſo altered, ſtood 
in force from the firſt of King James to the 14 of Char. II. when upon a better 
review, it was again altered, and confirm'd by Parliament. And upon this 
| clauſe of the Statute, That ſuch Oꝛnaments of the Church, and of the Yi- 
niſters thereof at all times of their Miniſtring, ſhall be retatned, and be in 
| Uſe, as were in the Church of England by authozity of Parliament, in the 
| [econd year of the Reign of King Edward the ſixth. It is ſaid, that the Dean 
of Chriſt-Church was convened before the Ordinary for Schiſm, becauſe, he 
| Would not uſe a Surplice, and that therefore he was condemned as a Schiſma- 
WW ©, and deprived of his Deanry in the time of Queen Elizabeth, Specot's 
4 Caſe, Mich. 30 Eliz. 3 Leonard 199. 


1 4 
* 
24 
5 
7 
* 
4 
* 4 
* 
8 
£4 
24 
* 
£1 
L.. 
* 
25 
7 
. 


* 
1 
Y 


112 CHAP, 


244 The Clergy-Man's Law : Or, Chap. 32, 


CHAP. XXXII. 


Statutes for Uniformity of Prayers. Of Holy-days to be obſerved 
Miniſters bound by Tenure, or Covenant to ſay Divine Ser 
vice in a Chappel, &c. 


Lthough upon the aforeſaid Statutes, perſons as hath been ſaid, are 
A puniſhable by Endictment that neglect to read the Morning and Even. 
ing Prayer, or that do not read them, or other publick Prayers, or Admini. 
{ter the Sacraments in ſuch order and form, as is mentioned in the Book 0 
Common Prayer, or uſe other forms of Prayer, or Adminiſtration of Sacrz. 
ments, Rites, or Ceremonies, than what is appointed, Oc. or in any reſpec 
oftend againſt the ſame ; yet for the further eſtabliſhing of the Book of Con. 
mon Prayer, it is further Enacted. 

That the ſeveral good Laws and Statutes of this Realm, which have 
been fozmerip made, and are now in kozce fo2 the Unitozwnity of Paper and 
Adminiſtration of the Sacraments, within this Realm of England, and 
places afozeſaid, ſhall ſtand in full fozce and ſtrength, to all intents and put: 
poſes whatſoever, fo2 the eſtabliſhing and confirming of the {aid Book, ent. 
tuled, The Book of Common Prayer and the Adminiſtration of the Sacraments, 
and other Rites and Ceremonies of the Church; according to the Uſe of the 
Church of England; together with the Pſalter or Pſalms of David, pointed as 
they are to be ſung or ſaid in Churches, and the form and manner of Making, 
Ordaining and Conſecrating of Biſhops, Prieſts and Deacons, herein befo!! 


mentioned to be joyned and annexed to this Act; and ſhall be applied, practi | 
ſed and put in ure fo2 the puniſhing of all offences contrary to the ſaid Laws, 


with relation to the Book afozeſaid, and no other, Stat. 14 Car. 2. cap. 4. 

The Statutes that were in force for the Uniformity of Prayer, and Admi- 
niſtration of the Sacraments before this Statute, and which are continued by 
the aforeſaid Clauſe to be applied to this new Book of Common Prayer, arc 
theſe that follow 2 & Ed. 6. Ch.1. 5 & 6 Ed. 6. Ch. 1. 1 Eliz. (.I. 

13 Eliz. Cb. 12. 

The Statures of the 2 & 3 Ed. 6. c. i. and the 5 & 6 Ed. 6 c. 1. although they 
be in force, ſo that an x Eh againſt the ſame may thereupon be endicted; 
yet becauſe that there is not any thing in them but what is contained in tbe 
Statute of 1 Eliz. Cb. z. Iſhall only fer down the ſaid x Eliꝝ c. a. and but fo much 
of it in this place as doth touch the Miniſters Duty, | 

Where at the death of our late Sovereign Lozd Ging Edward the Sitth, 
there remained one Unikozm Dwer of Common Service and Pꝛaper, and ol 
the Idminiſtration of Sacraments, Rites and Ceremonies in the Church ol 


England, which was let foꝛth in one Book intituled, The Book of Comma 
Pꝛaper, and Adminiſtration of Sacraments, and other Rites and Cerem® 
nies in the Church of England, authozized by Ac of Parliament, holden i | 


the fifth and ſixth Pears of our ſaid late Sovereign Loꝛd King Ed. the rt! 


intituled, An Act koz the Unifozmity of Common Pzayer, and Adminifita' } 
tion of the Sacraments ; the which was repealed and taken away by A of | 
Parliament tn the firſt Pear of the Reign of our late Sovereign Lady Qu 
Mary, to the great decay of the due honour of God, and dilcomkozt to the“ 


PÞofeſſoos of the truth of Chiiſt's Religion, 
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F Be it therefoze Engded by the authozity of this pzeſent Parliament, That 
the ſaid Eſtatute of Repeal, and every thing therein contained, only con- 

* cerning the lald Book, and the Service, Adminiſtration of the Sacraments, 
© Rites and Ceremonies, contained 02 appointed in oz by the ſalid Book, ſhall 
be void and ok none effec, from and after the Feaſt of the Nativity of Saint 
John Baptiſt next coming; and that the (aid book with the ozder of Service, 
and of the adminiſtration of Sacraments, Rites and Ceremonies, with the 
alteration and additions therein added and appointed by this Eſtatute, ſhall 
ſtand and be from and after the (aid Feaſt of the Nativity of Saint John Bap- 
riſt, in full koꝛce and effect, accoꝛding to the tenour and effect of this Eſtatute; 
any thing in the fozeſaty Eſtatute of Repeal to the contrary notwithſtand- 
ing. 

And further be it enacted by the Queens Highneſs, with the aſſent of the 
Lows and Commons in this pzeſent Parliament aſſembled, and by the au- 
thozity of the lame, That all and ſingular Piniſters in any Cathedral oꝛ Pa- 
riſh Church, oz other place within this Realm of England, Wales, and the 
Marches of the ſame, o2 other the Queens Oomintons, ſhall from and after 
the Feaſt of the Nativity of Saint John Baptiſt next coming, be bound ta 


and adminiſtration of each of the Sacraments, and all the Common and 0- 
pen pꝛayer, in ſuch ozder and kozm as is mentioned in the ſaid Book ſo att- 
thozized by Parliament, in the ſaid fifth and firth years of the Reign of King 

And that if any manner of Parſon, Uicar, o2 other whatſoever Miniſter, 
that ought oz ſhould ſing o2 ſap Common Pꝛaper mentioned in the (atd book, 

02 miniſter the Sacraments, from and after the Feaſt of the Nativity of Saint 
John Baptiſt next coming, refuſe to uſe the ſaid Common Papers, oz to mf- 
niſter the Sacraments in ſuch Cathedzal o; Pariſh Church, oz other places 
as he ſhould uſe to miniſter the ſame, in ſuch ower-and kozm as they be men- 
tioned and let fo2th in the ſatv Book; 02 ſhall wilfully oz obſtinately, ſtanding 
in the lame, uſe any other Right, Ceremony, Ozder, Fozm, oz manner of 
Celebzating the Low's Supper, openly 02 p2ivily, oz Battens, Even-ſongs, 
Adminiſtration of the Sacraments, oz other open Pꝛapers, than is mention- 


mon Churches or Private Chappels or Oratories, commonly called, the Ser- 
vice of the Church, o2 ſhall preach, declare, oz ſpeak any thing in the dero- 
Nation oz depzaving of the (aid Book, 02 any thing therein contained, oz of 
{ any part thereof, and ſhall be thereof lawfully convinced, accozding to the 
| Laws of this Realm, by verdict of twelve Men, oz by his own confefſton, oz 
| by the notozious evidence of the fac, ſhall loſe and fozfeit to the Queens 
| Dighneſs, her Heirs and Succeſſo2s, fo? his firſt offence, the p2ofit of all his 


of W Spiritual benefices oz promotions coming oz ariſing in one whole Year next 
hk W after his conviction. And alſo that the perſon ſo convicted, ſhall fo2 the lame 
non | Offence, ſuffer impziſonment koz the ſpace of ſir Ponths, without batl oz 
mo⸗ mainpziſe. | 

4 in And if any ſuch perſon once convict of any offence concerning the pꝛemiſſes, 
itt) ſhall after his firſt conviction eftſoons offend, and be thereof in kozm afoze- 
og laid lawfully convict, that then the ſame perſon ſhall fo2 his (ſecond offence ſuf- 
> 6 


fer impziſonment by the ſpace of one whole Pear, and alſo ſhall therefoze be de- 
Paved, ipſo facto, of all his Spiritual pzomotions, and that it ſhall be law: 
ful to all Patrons oꝛ Donoꝛs of ail and ſingular the ſame Spiritual pzomoti« 


ons, oz of any of them, to pzeſent oz collate to the lame, as though the per- 
t den od perſons fo offending were dead. And 


ſay and uſe the Mattens, Even ⸗ſong, Celebzation of the Lozd's Supper, 


ed and ſet koꝛth in the ſaid Book; open Prayer in and throughout this Act, 
is meant that Prayer which is for others to come unto, or hear, either in com- 
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And that if any ſuch perſon o2 perſons after he ſhall be twice conviqed in 
fozm afozeſaid, ſhall offend againſt any of the pꝛemiſſes the third time, and 
ſhall be thereof in fozm afozeſatd lawfully conviced, that then the perſon (o 
offending and convicted the third time, ſhall be depzived ipſo facto, of all hig 
Spiritual pzomotions, and alſo (hall ſuffer impziſonment during his life, 
And if the perſon that ſhall offend, and be conviced in fo2m atfozeſatd, con. 
cerning any of the pzemiſſes, ſhall not be beneficed, no2 have any Spiritual 
pꝛomotion, that then the ſame perſon ſo offending and convia, ſhall fo the 
firſt offence ſuffer impziſonment during one whole Pear next after his ſaid con. 
viafon, without ball 02 mainpaile. 
And if any ſuch perſon not having any Spiritual pzomotton, after his firg 
covicion ſhall eftſoons offend in any thing concerning the pzemifles, and ſhau | 
in fozm afo2eſaid be thereof lawfully convicted, that then the ſame perſon ſhall | 
fo2 his ſecond offence ſuffer impꝛiſonment during his like. | 
And fo2 the due execution hereof, the Queens moſt excellent Wajeſty, the 
Los Tempozal, and all the Commons in this pzeſent Parliament aſſem. ( 
bled, do in God's Name earneſtly require and charge ail the Archbiſhops, 1 
Biſhops, and other Dzdinaries, that they ſhall endveavour themſelves to the l 
uttermoſt of their knowledges, that the due and true execution hereof may 0 
be had throughout their Dioceſs and Charges, as they will anſwer befozx g 
God, koz ſuch evils and plagues wherewith Almighty God map juſtly punch | 
bis people fo2 neglecting this good and wholſom Law. 12 
And foz their authozity in this behalf, be it further enacted by the autho:tv . * 
afozeſaid, That all and ſingular the ſaid Arch-biſhops, Biſhops, and all other 3 yo 
their Officers exerciſing Eccleaſtaſtical Juriſdiction, as well in places exempt 1 | 
as not exempt, within their Otoceſs, ſhall have full power and authozity by | th 
this Ac, to refozm, cozrea and puniſh by the cenſures of the Church, all and #+ 
ſingular perſons which ſhall offend within any their Juriſdictions oz Diocels, th 
after the ſaid Feaſt of the Nativity of St. John Baptiſt next coming, againſt in 
this Ac and Statute ; any other Law, Statute, Puviledge, Liberty 02 1216- of 
viſion, heretofoze made, had oz ſuffered to the contrary notwithſtanding. thi 
And it is oꝛdained and enacted by the authozity afozeſatd, That all and eve- 
ry Juſtices of Oyer and Determiner, oz Juſtices of Aſſize, ſhall have full 
power and authozity in every of their open and general Seſſions, to enquire, WW 
bear and determin all and all manner of offences that ſhall be committed 0 We qu 
done contrary to any Article contained in this pzeſent Act, within the limits by 
of the Commiſſion to them directed, and to make Pꝛocels fo2 the execution | 2 
of the lame, as they map do againſt any perſon being endiced befo2e them of thi 
trepals, 02 lawfully convicted thereof, = 
P2ovtded always, and be it enacted by the authozity afozeſaid, That all and We 7x, 


every Archbiſhop and Biſhop, ſhall and may at all time and times, at his li 


Juſtices of Oyer and Determiner, o2 to the ſaid Juſtices of Aſſize, at every We 
of the ſaid wen and general Seſſions to be holden in any place within his 
. ren fo? and to the enquiry, hearing and determining of the offences We 
armelatd. | | 

And be it further enacted by the authozity afozeſaiv, That no perſon 02 pet: 
ſons ſhall be at any time impeached, o2 otherwiſe moleſted of, oz fo2 any of 
the offences above mentioned, hereaftcr to be committed 02 done contrary to 
this Act, unleſs he oz they ſo offending, be thereof en2iaed at the nert gene 
ral Seſſions to be holden befoze any ſuch Juſtices of Oyer and Determinct- 
02 Juſtices of Aſſize, next after any offence committed oz done contrary te 
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120vtded always, and be it odained and enaced by the authozity afoze- 
ſaid, That all and ſingular Lozds of the Parliament, koz the third offence 
above mentioned, ſhall be tryed by their Peers. 

Pꝛovided alſo,and be it oꝛdained and enaced by the authozity afozeſaid, That 
the Mayoꝛ of London, and all other Mayozs, Batliffs, and other heav-officers 
of all and ſingular Cities, Bozoughs and Towns-cozpozate within this 
Realm, Wales, and the Marches of the ſame, to the which Juſtices of Aflize 
do not commonly repair, ſhall have full power and authozity by virtue of this 
Act, to enquire, hear and determine the offences aboveſaid, and every of them, 
yearly within fifteen days after the Feaſts of Eaſter, and Saint Michael the 
Archangel, in like manner and fozm as Juſtices of Aſſize, and Oyer and De- 
terminer map do. 

P2ovided always, and be it oꝛdained and enacted by the authozitp afozeſatd, 
That all and ſingular Archbiſhops and Biſhops, and every of their Chancel- 


E 1029, Commiſſaries, Archdeacons, and other Opinaries, having any pecu- 


liar Eccleſiaſtical Juriſdiction, ſhall have full power and authozity by virtue 
of this Act, as well to inquite in their Aiſitation, Spnods and elſewhere with⸗ 
in their Juriſdiction, at any other time and place, to take accuſations and tn: 


fozmations of all and every the things above mentioned, done, committed, 
bon perpetrated within the limits of their Juriſdictions and Authozity, and to 
* puniſh the ſame with admonition, ercommunication, ſequeſtration oz depziba- 
tion, and other cenſures and p2oceſs, in like fozm as heretokoze hath been u- 


| ſed in like caſes bythe Queens Eccleſiaſtical Laws, 


Pꝛovided always, and be it enacted, That whatſoever perſons offending in 


| the pzemifſes, ſhall fo2 their offences, firſt receive puniſhment of the Dwdina- 
xp, having a teſtimonial thereof under the laid Dzdinaries Seal, ſhall not fo? 


the lame offence eftſoons be convined befoze the Juſtices : And likewiſe receiv- 
ing fo2 the ſaid firſt offence puniſhment by the Juſtices, ſhall not foz the ſame 


offence eftſoons receive puniſhment of the Oꝛdinarp; any thing contained in 


this Act, to the contrary notwithſtanding, Stat. x Eliz. cap. 2. 


Note, That the Title of this Act in the printed Book is miſtaken, which 
mult be regarded in framing an Endictment upon it; and it hath been a great 


queſtion when this Parliament of 1 Eliz. began. Poulton faith the 23 of Janua- 


175, Dyer the 25 of January, Dyer 203. Coke the 25. of February, 4 Inſtit. 7. 
and for the incertainty when it commenced, an Information was brought upon 


this Statute againſt Sir Edward Walgrave, and his Wife without any ſpecial 


þ recital of the Statute, only ſuppoſing the offence to be contra formam && effe- 
dum cujuſdam ſtatuti in Parliamento tent. apud W, eſtmonaſterium anno primo, &C. 
for this being a general Statute need not to be particularly recited, Cawley's 
4 Laws againſt Recuſants 2.4. 


Note alſo, That if this Act had never inflicted any puniſhment for depra- 


nung, or not obſerving the Book of Common Prayer, yet the ſame being al- 


lowed and commanded to be obſerved for uniformity of Common Prayer, 


and the Unity and Peace of the Church ; the Eccleſiaſtical Judge may deprive 
ſuch Parſon, Vicar, Cc. as ſhall deprave and not obſerve the ſaid Book, as 
well for the firſt offence, as he might have done by the Cenſures of the Church, 


and the Eccleſiaſtical Laws, as if no form of puniſhment had been inflicted b 

this Act; and this doth evidently appear by the Proviſo in this Act, for there- 
by, notwithſtanding any thing in the Act contained, they may puniſh ſuch of- 
tenders, by Admonition, Excommunication, Sequeſtration, or Deprivation, 
and other Cenſures and Proceſs in like Form as heretofore hath been uſed in 


like 
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like caſes by the Queens Eccleſiaſtical Laws, and are not bound to purſue ie 
form preſcribed by the ſaid Act, which is to puniſh the offender according to 
the Temporal Law, Mich. 33 Eliz. Caudrey s Caſe, Coke 5. de Fure Eccleſiauicy, 

ol. 5. 6. 

l Every Almanack, and particularly that in the Book of Common Prayer; 

doth declare what thoſe Holy - days be, on which perſons as aforeſaid obliged to 

ſay Morning and Evening Prayers are to ſay the ſame, and moſt of thoſe dass 

are appointed to be kept Holy, by Stat. 5 and 6 Ed. 6. Chap. 3. which is x; 
followeth,----Fo2 as much as at all times men be not ſo mindful to Laud aud ; 
pꝛaiſe God, ſo ready to reſoꝛt and hear Hod's holy Tloꝛd, and to come tothe 1 
Holy Communion, and other laudable Rites which are to be obſerved in ey, 1 
ry Chuſtian Congregation, as their bounden duty doth require: Therefqy FF | 
to call Men to remembzance of their duty, and to help their infirmity, it hat W- 
been wholſomly pzovided, that there ſhould be ſome certain times and day BW ©< 


appointed, wherein the Chaiſtian ſhould ceaſe from all other kind of labours, WW « 
and ſhould apply themſelves only and wholly unto the atfo2eſaid holy Woks, 1 
pꝛoperly pertaining unto true Religion: That is, to Hear, to Learn, ud e 


to remember Almighty God's great Benefits, his manifold Mercies, his in, 
eſtimable g2acious Goodneſs, ſo plenteoufly powzed upon all his Creatures, 
and that of his infinite and unſpeakable Goodneſs without any man's deſert, 
And in remembzance hereof, to render unto him moſt high andhearty thanks, 
with Pꝛayers and Supplications, fo2 the relief of all our daily INeceſſities; 
and becauſe theſe be the chief and pzincipal Mozks wherein Man is command: 
ed to wozſhip God, and do pꝛoperly pertain unto the firſt Table; therefo!e as 
. theſe Mozus are both moſt commonly, and alſo may well be called God's 
Service, ſo the times appointed, ſpecially foz the ſame, are called Holy Oays, not 
fo2 the matter o2 nature, either of the time o2 day, no2 fo2 any of the Saints 


ſake, whole memozies are had on thoſe days (fo2 ſo all days and times conſider: Ca 
ed are God's Creatures, and all of like Þolineſs_) but fo2 the nature and con. An 
dition of thoſe godly and holy TU oꝛks, wherewith only God is to be Ponoured, 2 
and the Congzegation to be Edified, whereunto ſuch times and days ate 5 
Sanctified and Hallowed. That is to ſay, ſeparated from all pꝛophane Ales, ag 
and dedicated and appointed, not unto any Saint 02 Creature, but only un: UW ba 
to God and his true Moꝛſhip; neither is it to be thought, that there is any We 2 | 
certain time oꝛ definite number of days pzeſcribed in Poly Scripture, but that UW 
the appointment both of the time, and alſo of the number of the days, is let WW an. 
by the authozity of God's (102d, to the liberty of Chzit's Church to be de UP Nv 
termined and aſſigned ozderly in every Country, by the diſcretion of the We oy 
Rulers and Piniſters thereof, as they ſhall judge moſt expedient to the tür Ie — 
ſetting koꝛth of God's Glozy, and the Edification of their people. Be We a 
therefoze enaced by the King our Sovereign Lozd, with the aſſent of tle We © 
Lows Spiritual and Tempozal, and the Commons in this pzeſent Par“ Ws : 
ment aſſembled, and by the authozity of the ſame, that all the days herea- I *c* 
ter mentioned, ſhall be kept, and commanded to be kept Poly days, and We = 


none other; that is to ſay, all Sundays in the Pear, the days of the Feal | 
of the Circumciſion of our Loꝛd Jeſus Chyiſt, of the Epiphany, of the Purif- 
cation of the bleſſed Uirgin, of Saint Matthew the Apoſtle, of the Annu! | 
ciation of the Bleſſed UMirgin, of Saint Mark the Evangeliſt, of Saint Plu- 
lip and Jacob the Apoſtles, of the Aſcenſion of our Lom Jeſus Chyiſt, ol the 
Nativity of Saint John Baptiſt, of Saint Peter the Apoſtle, of Saint James 
the Apoſtle, of Saint Bartholomew the Apoſtle, of Saint Matthew the Apo- 
ſtle, of Saint Michael the Archangel, ok Saint Luke the Evangeliſt, of 


Saint Simon and Jude the Apoſtles, of All Saints, of Saint * — 
| | : 


_ _ ** — ——. * a 
* 8 
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4 apoſtle, of Saint Thomas the Apoſtle, of the Nativity of our Lozd, of 
” Saint Stephen the Partyr, of Saint John the Evangeliſt, of the holy In. 
* nocents, Monday and Tueſday in Eaſter-week, Monday and Tueſday 
in Whitſun-week; and that none other day ſhall be kept and commanded to 


be kept Holy-day, 02 to abſtain from lawful bodily labour. 

Vi And it is alſo Enacted by the Authozity afozeſaty, That every Even oz 

F Day next going befoze any of the afozeſaid days of the Feaſts of the Narivi- 
ty of our Lo2d, of Eaſter, of the Aſcenſion of our Loꝛd, Pentecoſt, and the 
Purification, and the Annunciation of the afozeſatd Bleſſed UAirgin, of Al 
Saints, and of all the ſaid Feaſts of the Apoſtles, (other then of Saint John 
the Evangeliſt, and Philip and Jacob) ſhall be Faſted, and commanded 
to be kept and obſerved, and that none other Even oz Day ſhall be com- 
manded to be Faſted. 

. And it is enacted by the authozity afozeſaid, That it ſhall be lawful to all 

© Archbiſhops and Biſhops in their Otoceſſes, and to all other having Eccle- 

| ſiaſtical 02 Spiritual Juriſdiction, to enquire of every perſon that ſhall offend 

in the premiſſes, and to puniſh every ſuch offender by the Cenſures of the 

Church, and to enjoyn him oz them ſuch penance as ſhall be to the Spiritual 

Judge by his diſcretion thought meet and convenient. 

4 Pꝛovided always, That this Act, oz any thing therein contained, ſhall 

not extend to abzogate oz take away the abſtinence from Fleſh in Lent, oz on 

= Frydays and Saturdays, 02 any other day which is already appointed ſo to be 


of our Sovereign Lo2d the Kings Majeſty that now is, ſaving only of thoſe 
Evens oz Days whereof the Holy-day next following is abzogated by this 
Statute; any thing above menttoned to the contrary in any wiſe notwith- 
© ffanding. 
But this Act being repealed by 1 Mar. Chap. 2. and after revived by 1 Jac. 
Cap. 25. to continue until rhe end of the firſt Seſſions of the next Parliament 
and not having been by any Parliament ſince, continued or revived, ſome 
ueſtions are made of the continuance of it: See Wingate's Abridgment, the 
5 and 6 Ed.6.c. 8 5. by the x Mar. Parl. 1 Repealed, and afterwards by x Jac. 25. 
again Repealed, and therefore 2xere whether it be now in force, unleſs it 


J 2 Inſt. 686. 
But grant the Statute for obſervance of Holy-days to be not now in fulbforce 
and vertue, yet ſince the Calendar prefixed to the Liturgy, and the ſeveral 
> Rules and Directions relating to the uſe of it, are now received and eſtabliſh- 
ed with the ſaid Book of Common Prayer by the Act of Uniformity, 14 Car. 2. 
the obſervance of our Moveable and Immoveable Feaſts, together with the 
days of Faſting and Abſtinence, may be call'd the Law of the Land, as well 
as the Order of the Church. See annexed to our Liturgy Calendar, 4 Table 
8 of all the Feaſts that are to be obſerved in the Church of England through the 
car, 

Alſo other days are by ſpecial Acts of Parliament ordained to be kept Holy, 

| as days of Thankſgiving, which Acts are theſe that follow. 


K k Stat. 


kept, by virtue of an Act made and pzovided in the third year of the Reign 


had been revived by ſpecial words: But it ſeems to be well revived, by Coke, 
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Stat. 3 Jac. Chap. 1. An AA for a Publick Thanksgiving to 1}. 
nighty God every Tear on the Fifth day of November. 


Oz as much as Almighty God hath in all ages ſhewed his Power aud 
Mercy in the miraculous and gracious deliverance ot his Church, any 

in the Pzotection of Religious Kings and States; and that no Nation gf 
the Earth hath been bleſſed with greater benefits than this Kingdom ng 
enjoyeth, having the true and free profeſſion of the Goſpel under our most 
gracious Sovereign Low King ] AMES, the moſt great, learned and ri; 
gious King that ever Reigned therein, enriched with a moſt Hopeful and plen⸗ 
tiful Pꝛogeny, proceeding out of his Royal Loyns, pꝛomiſing continuance 
of this happinels and pꝛoteſſion to all poſterity; the which many malignant 
and develiſh Papiſts, Jeſuits and Seminary Peſts much envying and fear, 
ing, confpircod moſt hozribly, when the King's moſt excellent Majeſty, the 
Queen, the Punce, and all the Lozdg Spiritual and Tempozal, and Com: 
mons ſhould have been aſſembled in the Apper-houſe of Parliament upon the 
Fifth day of Novemb. in the pear of our Low, 1605. fubdenly to have blown 
up the ſaid whole Þouſe with Sun powder: An invention ſo inhumane, bar: 
barous and cruel, as the like was never bekoze heard of, and (as ſome 
of the puncipal Conſpiratoꝛs thereof conkeſs) purpoſely deviſed and concly 
ded to be done in the (aid Houſe, that where ſundzy neceſſary and religious 
Laws fo? pꝛeſer vation of the Church and State were made, which they fall 
and flanderouſſy term cruel Laws, enacted againſt them and their Religion, 
both place and perſons ſhould be ail deſtroyed and blown up at once, which 
would have turned to the utter ruine of this whole Kingdom, had it not 
pleaſed Almighty God, by inſpiring. the King's moſt excellent Majeſty with 
a Divine Spirit, to interpzet ſome dark phꝛales of a Letter ſhewed to his 
Mateſty above and beyond all ozdinarp conſirugion, thereby miraculouſly 
diſcovering tbe hidden Treaſon not many ours befoze the appointed time fo; 
the execution thereof: Therefoze the King's moſt excellent Majeſty, the 
Lows Spiritual and Tempozal, and all his Majeſties faithful and loving 


- Subjects, do moſt juſtly acknowledge this great aud infinite Bleſſing to 


have p2oceeded meerly from GDD his great mercy, and to his moſt holy 
Name do aſcribe all honour,glozy and pꝛaiſe: And to the end that this unfeigi: 
ed Thankfulneſs may never be fozgotten, but be had in a perpetual remen- 
bꝛance, that all ages to come may yield pꝛaile to his Divine Majeſty fo? the 
ſame, and have in memozy THIS JOYFUL DAY OF DELIVE 
RANCE. 

Be it therefoze enacted by the King's moſt excellent Majeſty, The Londs 
Spiritual and Tempozal, and the Commons in this pzeſent Parliament al 
lembled, and by the authority of the ſame, That all and ſingular Miniſters 
in every Cathedzal and Pariſh Church, oz other uſual Place fo: Common 
]2ayer, within this Realm of England aud the Daminiens of the ſame, (hall 
always upon the Fifth dap ol November ſay Mozning Paper, and give unt 
Almighty God thanks fo2 this moſt happy deliverance : And that all and £vc- 
ry perſon and perſons inhabiting within this Realm of England and the Oo 
minions of the ſame, ſhall always upon that day diligently and faithfully te. 
ſozt to the Pariſh Church o2 Chappel accuſtomed, oꝛ to ſome uſual Church 
02 Chappel where the laid Mozning Pꝛaper, Pzeaching oz other Service of 
God ſhall be uſed, and then and there to abide oꝛderly and ſoberfy Durli's 
the time of the ſaid Pꝛapers, Pꝛeaching, 02 other Service of God there tobe 
uſed and miniſired, and 
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And becauſe all and every perſon may be put in mind of his duty, and be then 
better pꝛepared to the ſaid holy Service, be it enacted by the authozity afoze- 
ſaid, That every Miniſter (hail give warning to his Pariſhioners publickly in 
the Church at Mozning Pꝛaper, the Sunday befoze every ſuch Fifth day of 
November, fo2 the due obſervation of the ſaid day: And that after Yozning 
Pꝛapct 02 Preaching upon the ſaid Fifth day of November, they read publick- 
lv, diſtinctly and plainly this pꝛelent da. 

For the more effectual Solemnizing this Annual Feſtival, by the King's Or- 
der there was drawn up by the Biſhops of the Church, A Form of Prayer with 
* Thankggiving to be uſed yearly upon the Fifth day of November, for the happy de- 
 liverance of the King and the three Eſtates of the Realm, from the moſt traiterous 


and bloody intended Maſſacre by Gun-powder. Printed and Preſcribed at the 
end of our Common Prayer, 


— » mt . 
c . 
A " 


Stat. 12 Car. 8. 14. An Ad for a perpetual Anniverſary Thanks- 
giving on the Nine and Twentieth Day of May. 


Y earthip Crowns and Kingdoms, hath by his All-\waping pꝛovidence 
and power miraculouſly demonſtrated in the view of all the wozld, his Trankl- 
© cendent Mercy, Love and Gzactouſneſs towards his moſt excellent Mafeſty, 
© CHARLES the Second, by his eſpecial Gzace, of England, Scotland, 
France and Ireland, King, Defender of the true Faith, and all his Pajeſties 
© Loyal Subjects of this his Kingdom of England, and the Dominions there- 
E unto annexed, by his Majeſties late moſt wonderful, glozious, peaceable 
and joyful Reſtauration to the actual poſſeſſion and exerciſe of his undoubted 
© Dereditary Sovereign and Legal authozity over them ( after fundry years 
koꝛced extermination into Fozetgin parts, by the maſt Traiterous Conſpira- 


toꝛs) and that without the leaſt oppoſition, oz effuſion of blood, thzough the 
© Unanimous, cowial, Loyal Cotes of the Lozds and Commons in this pꝛe⸗ 
| Cent Parliament aſſembled, and paſſionate deſires of all other his Majeſttes 
g Subjects; which unerpꝛeſſible Bleſſing (by God's own moſt wonderful diſ- 


being the moſt memozable Birth-day, not only of his Majesty, both as a 
Pan and Pzince, but likewiſe as an acual King, and of this and other his 
© Vajefties Kingdoms, all in a great meaſure new bozn and raiſed from the 


E. dead on this moſt joyful day, wherein many Thouſands of the Nobility, 

Sentry, Citizens, and other his Lieges of this Realm, conducted his Waje- 
ms We ſip unto his Royal Cities of London and Weſtminſter, with all poſſible ex- 
a, We Peeflions of their joy and loyal affenions, in far greater Triumph then 
erg any of his moſt Aicozious Pꝛedeceſſoꝛss Kings of England, returned thither 
non W {om the Fozeign Conqueſts: and both his Bajeſties Houſes of Parliament, 
yall We with all dutiful and joyful Demonſtrations of their Allegiance, publickly re- 
mo {We cfived, and coially congratulated his Majeſties moſt happy Arrival, and 
cv: Wl Inveſtiture in his Nopal Thzone, at his Palace at White-hall ; upon all 
Do which conſiderations, this being the day which the Lopd himſelf hath made 
pte. aud crowned with ſo many publick Bleſſings and ſignal deliverances, both of 
urch bis Majeſty and his people, from all their late moſt deplozable Conkuſiong, 


Diviſions, Wars, Devaſtations, and Oppꝛeſſlons, to the end that it may 
be kept in perpetual Remembzance in ail Ages to come, and that his Sacred 
cov: Vieſty with all his Subjeas of this 2x 120k and the Domintons thereof, 

| a 2 and 


Oꝛalmuch as Almighty God the Ling of Kings, and ſole diſpoſer of all 


ties, and Armed power of uſurping Ty2ants, and erecrable perfidious Trat- 


q penſation ) was compleated on the Twenty Ninth day of May laft paſt, 
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and their poſterities after them, might annually celebzate the perpetual me. 
mo2y thereof, by ſacrificing their unkeigned hearty publick Thanks theregy 
to Almighty God, with one heatt and voice, in a moſt devout and Chif;on 
manner, fo? all theſe publick benefits received and conterred on them, upon 
this moſt joyful day. Be it therefoze enaded by the King's molt excellent 
Majeſty, the Lows and Commons in this pzeſent Parliament aſſembled, 
and by the authozity of the ſame, that all and ſingular Miniſters of Gods 
Cow and Sacraments, in every Church, Chappel, and other uſual place 
of Divine Service, and publick Pꝛaper, which now are, oz hereafter ſhall be 
within this Realm of England and the reſpective Oomintons thereof, and 
their Succeſſoze, ſhall in all ſucceeding Ages, annually celebzate the Twen. 
ty Ninth day of May, by rendzing their hearty publick P?2atſes and Thank. 
givings unto Almighty God, fo2 all the kozementtoned extraozomarp Per. 
cies, Bleſſings and Deliverances received, and mighty aas done thereon, 
and declare the ſame to all the people there aſſembled, and the generations 
yet to come, that ſo they may fo2 ever pꝛaiſe the Lo2d fo2 the lame, whole 
name alone is excellent, and his glozy above the Earth and Heavens, 

And be it further Enacted, That all and every perſon and perſons inhabi 
ting within this Kingdom, and the Dominions thereunto belonging, ſhall 
upon the (aid day annually reſozt with diligence and devotion to {ome uſa! 
Church, Chappel oꝛ Place where (ſuch publick Thankſgtvings and Pꝛaiſes to 
God's moſt Divine Majeſty ſhall be rendꝛed, and there ozderlp and devout! 
abide during the (aid publick Thankſgiving, Pzayers, Preaching, Singing 
of Pſalms, and other Service of God there to be uſed and miniſtred, 

And to the end that all perſons may be put in mind of their duty therein, 
and be the better pꝛepared to diſcharge the lame with that ptety and devotion 
as becomes them; be it further enacted, That every Mintſter ſhall give 10 
tice to his Pariſhioners publickly in the Church at Moꝛning Pꝛapers the Los 
day next befoze every ſuch Twenty Minth day of May, koz the due obſcrva- 
tion of the ſaid day, and ſhall then likewiſe publickly and diſtinctly read this 
preſent Ad to the people, Stat. 13 Car. 2. c. 11. 

And to make the obſervance of this Feſtival more ſolemn and uniform, by 
the King's Order there was drawn up by the Biſhops, 4 Form of Prayer wilt 
Thankegiving to be uſed yearly upon the 29 day of May, being the day of his M. 
Jeſty's Birth, and happy Return to his Kingdoms. | 

There is likewiſe an Act of Parliament for the yearly keeping a Faſt on thc 
30 of January, the day of the execrable Murder of King Charles I. but the A8 
not appointed to be read in Churches. For the more regular obſervation 0! 
this Faſt, there was compiled by the Biſhops at the appointment of rhe King, 
A Form of Common Prayer to be uſed upon the 30 day of January, being tie 4) 
of the Martyrdom of King Charles the Firſt. 


Note, Theſe three Forms of Publick Service are not expreſly confirm d b. 
any Act of Parliament, but are authoriſed by rhis Order of the King. 


Charles R. 


and Service made for the Fifth day of November, , 
Thirtieth of January, and the Twenty Ninth of May, be fon 
with Printed and Publiſhed, and for the future, annexed 10 15 
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Book of Common Prayer and Liturgy of the C hurch of England, 
to be uſed yearly on the Jaid Days, in all Cathedral and Collegi- 


ate Churches and Chappels, in all Chappels of Colleges and 


Halls within both our Univerſities; and of our Colleges of Eaton 
and Wincheſter, and in all Pariſh Churches and Chappels with- 


in Our Kingdom of England, Dominion of Wales, and Town of 
Berwick zpon Tweed. 


Given at Our Court at White-hall, the Second day of 
May, in the Fourteenth Year of Our Reign. 


Miniſters are not only bound to give Notice of the aforeſaid Special days 
appointed to be kept Holy, but alfo they are on the Sunday before going 
any Holy-day, or Faſting-day, after the Communion:ſervice, to declare to 


the People what days are in the Week following to be obſerved, as Holy- 
days or Faſting-days. Rubrick. | 


Note, That no Penalty is appointed for thoſe that do not Celebrate Divine 
Service on the days appointed to be obſerved by the aforeſaid Acts, nor is 
any Penalty ſet by Stat: 14 Car. 2. Chap. 4. for thoſe that neglect to ſay Di- 
vine Service on any Sunday or Holy-day ; and therefore ſuch as are negligent 
muſt be puniſhed in the ordinary way of Tryal by Jury, &. and the Juſtices 
are to impoſe a reaſonable Fine, or elſe they may be puniſhed in the Eccleſia- 
{tical Court by the Ordinary, as I conceive ; Quære, as to the Ordinary's Power 
to puniſh for the neglect of the keeping the days ſpecially appointed by the 
three laſt Acts; bur I think that however, he may — the neglect of Di- 
vine Service on Sundays, and other Holy-days by the Statute 14 Car. 2. Chap. 4. 
with Statute 1 Eliz. I. and by the Statute 14 Car. 2. Chap. 4. every Miniſter is 
bound to read the Morning and Evening Prayers, in the Book of Common 
Prayer contained, upon every Lord's Day, and upon all other days, and oc- 
caſions, and at the times therein appointed, &c. And thereby alſo the Statute 
of 1 Eliz. I. is to be applied to this Book of Common Prayer now in force, 


which gives to the Ordinary an Authority to puniſh all offences againſt the 


ſaid Act, unleſs it may be objected, that the ſaid Act of x Eliz. 1. doth not en- 


© joyn the reading of the Prayers, bur only the reading of them in ſuch order 


and form as is mentioned in the ſaid Book, at ſuch times when they are read, 
and then the Ordinary hath not power thereby to puniſh the neglect of read- 


ing Prayers on Sundays or other Holz-4ays; Quære, however ſuch neglecters 
may be puniſhed in Tempqgal Courts as before is ſaid. 


If A. be ſeized of a Mannor whereof a Chappel is parcell, and a Spiritual 


Corporation doth Covenant by Deed indented with 4. and his Heirs to cele- 
brate Divine Service weekly in the ſaid Chappel for the Lord of the ſaid Mannor 
and his Servants; in this Caſe, the Aſſignees of A. ſhall have an Action of 
Covenant, albeit, they are not named in the deed, for chat the remedy by Cove- 
nant doth run with the Land, to give Damages to the party grieved, and is as 
appurtenant to the Mannor. But if the Covenant N been with a Stranger, 
and not with the Lord of the Mannor, to Celebrate Divine Service in the 
Chappel of A. and his Heirs, there the Aſſignee ſhall not have an Action of 
Covenant, for the Covenant cannot be annexed to the Mannor, becauſe the 
Covenantce was not ſeized of the Mannor, 1 I»jt. 385. 4. So, and if a Lord 


of 
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of a Mannor hath a Chappel within any Pariſh, chat is private for himſelf and 
his Servants within the ſaid Mannor, in which time whereof the memory of 
Man is not to the contrary, the Parlon or Vicar of the Pariſh in which fuck. 
Chappel or Mannor is, have uſed to ſay Divine Service, and to Adminiſter 
the Sacraments, e*c. either by himſelf, or ſome Chaplain provided by him; i 
the {aid Parſon, or Vicar, neither by himſelf, nor other Perſon doth celebrate 
Divine Service, and Adminiſter the Sacraments, &c. according to the pre. 
{cription, an Action upon the caſe by reaſon of the preſcription, thall be main. 
tainable by the Lord of the Mannor, and he himſelf only, and none of his 
Servants ſhall have the Action: For although that the Divine Service be Spi. 
ritual, yet for as much as the ſame by preſcription doth belong to a private 
Perſon, and is to be celebrated for his caſe within his Mannor, which {hall be 
intended to begin at firſt by Covenant, the Action for not performing of the 
Service doth well lye, and damages ſhall be recovercd for the neglect, an 
therewith agreeth 22 H. 6. 456. in the Prior of Woodburn's Cafe, Co.5. William 
Caſe 73. Rolls Abr. x. 110. But when the Chappel is not private to the Lore, 
and his Family, but publick and common to all his Tenants of the ſame May. 
nor, which may be many, and of great number, there no Action upon tle 
caſe lieth by the Lord; for then every one of his Tenants may have his A; 
on upon the caſe as well as the Lord himſelf, and ſo infinite Actions might 
be brought for one default, and the oftender puniſhed without end, which the 
Law will not allow, as being unreaſonable. And yet they ſhall not be without 
remedy in ſuch caſe, for they may ſue in the Spiritual Court for the Default 
and there the ſame ſhall be redreſſed, Littleton lib. 2. Cap. Frankalmoign Sed. 1:6, 
Mich. 34 & 35. Eliz. B. R. William's Caſe 5 Coke 73. vide 27 H. 8. 27.4, 
5 Ed. 4. 2. 2 Ed.4.9. a. Rolls Ab. 1. p. 110. 1 Inſt, 96. a. An Action 
of the Cale was brought, wherein the Plaintiff declared, that the Sacrament 
of the Lord's Supper was to be Adminiſtred to the Pariſhioners upon ſuch a 
Sunday, and that the Defendant Parſon, Oc. refuſed to admit the Plaintiff 
to the ſaid Sacrament ; and a Verdict was found for the Plaintiff, but it was 
moved in Arreſt of Judgment, that the Action in this caſe would not lie, be- 
cauſe, it was a meer Eccleſiaſtical Offence, and puniſhable by Cenſures of 
the Church, and is not proper for a Jury to judge what damage the Plaintiil 
hath ſuſtained by being refuſed this Spiritual Food: And if the Plaintifl may 
maintain this Action, then every other of the Pariſhioners may bring the like 
Action, and the Law allows not Multiplicity of Actions, but the Judgment 
was Arreſted upon an exception to the form of the Declaration, and the 
Court gave no Opinion whether the Action would lie or not, Paſch. 13 Cur. 2: 
Clovell verſ. Cardinal 1 S:derfin 34, 

And though the Liturgy, or Book of Common Prayer, and of celebrating 
Divine Service be 3 this alteration notwithſtanding, where any Ie. 
nements be held in Frankalmoign, the Tenure in Fmnkalmoign remaineth, aud 
ſuch Prayers, and Divine Service ſhall be ſaid and celebrated as now is autho- 
rized; yea, and though the 'Tenure be in particular, as to ſing a Mals, or i 
Placebo, or Dirige, yet ſaying the Prayers now authorized ſufficeth, for the 
changing of Spiritual Services into other Spiritual Services, altereth neicher 
the Name, nor the effect of the Tenure ; and albeit the Tenure in Franka! 
moign is now reduced to a certainty contained in the Book of Common Pray- 
er, yet ſeeing the Original Tenure was in Frankalmoign, and rhe change 3 
by general conſent, by authority of Parliament, whereunto every Man is pat” 
ty, the Tenure remains as it was before 1 [»ft. 95. b. from which it ſeems to 
appear; that the Eccleſiaſtical Judge may correct, if Divine Service be negic- 


cted in any Church or Chappel, although no authority be given by any Statue 
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to enable him thereunto; and I conceive, that the altering the ancient form 
of Divine Service, or rather the confirmation of the alteration of it, by Act 
of Parliament, doth not take from the Ordinary his Curam animarum, and 
therefore not his ancient authority he had by the Common Law and Com- 
mon Right, to ſee that Divine Offices be performed by thoſe under his Charge; 
and to puniſh Offenders in that reſpect by the Cenſures of the Church. 

Bur if any hold Land by a certain Divine Service to be done, as to ſing a 
Maſs every Fryday in the Week, or every year ſuch a day to ſing a Placebo 
or Dirige, &c. or to find a Chaplain ro ſing a Maſs, &c. or to diſtribute in 
Alms an hundred pence to an hundred poor People on ſuch a day, in this 
caſe, if ſuch Divine Service be not done, the Lord may diſtrain, becauſe, the 
Divine Service is put in certain by the Tenure ; and if the Lord doth diſtrain 
for not doing Divine Service which is certain, he ſhall upon his avowry reco- 

ver Damages at the Common Law, that is, in the King's Temporal Court for 

the not doing of it; and if Iſſue be taken upon the performance of the Divine 
Service, it ſhall be tryed 4 a Jury of twelve Men, becauſe, albeit the Ser- 
vice be Spiritual, yet the damages and loſs are Temporal, and ſo is the Seig- 
© nioric alſo, and in this Caſe the Lord ſhall have Fealty, ec. and ſuch Tenure 
© ſhall not be ſaid to be Tenure in Frankalmoign, bur is called Tenure by Di- 
vine Service; for none can hold in Frankalmoign if there be expreſſed any 
particular manner of ſervice that he ought to do, 1 Iuſt. 96. b. 97. b. Bur 
if a grant be made by Fine to find a Chaplain in a certain Chappel of the 
Conuſce to ſay Divine Service there, and when the ſaid Chappel is become 
ruinous and decayed, a Scire Facias is brought upon the Fine; if the Conu- 
ſor doth plead that the Chappel is ruinated, and decayed, ſo that no Prieſt can 
ſay Divine Service therein, although that the Covenant by ſuch plea is con- 
feſſed, and it be prayed on the behalf of the Plaintiff, that therefore Judgment 


may be given, bur chat execution ſhould ceaſe until rhe Chappel be rebuilt, 
i: WW yet no Judgment ſhall be given, for that this is a good bar for the time; for 
5 during che time that there is no Chappel, Divine Service ſhall ceaſe, in that it 
:- We oughtto be done in a decent and reverend manner, and not at large; but if 
oi WT che Chappel be rebuilt in the place where the old Chappel ftood, Divine Ser- 
ii WW vice oughtto be ſaid there again, and a Chaplain ought to be found for that pur- 
ay poſe as formerly. Bur it was ſaid, that if the Chappel be built in another 


place than where the old Chappel ſtood, the Grantor is not tied to ſay Di- 
vine Service in it, 10 H. 7. 13. 16 H.7.9, 10. Trin. 30 Eliz. B. R. Wade 


the and Preſthall's Caſe 1 Leonard 331. Paſch. 43 Eliz. Cottel v. Luttrell's Caſe, 

.2 B. R. 4 Coke 86. and this I ſuppoſe holds as ro a Pariſh Church, &c. when 
the caſe is the ſame. 

ing WE And Note, Thar where there is a Chappel of eaſe in a Pariſh, the Incum- 

Ie. bent of the Mother Church being bound to find a Chaplain there, he himfelf 

and may ſerve in the Chappel as well as his Curate or Chaplain. The caſe of the 

ho- Fon of Aſhron and Caſtle Burnidg Chappel, Hobart 66, 67. 
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CHAP. XXXIII f 
Miniſters Duty in Preaching. 


to dcelare by Preaching the Will of God to his People. And alben 5 

1at every Perſon when he is ordained Prieſt, doth thereby receive Authoir; W- 
to preach the Word of God. Rubrick. And alrho',when he is Inſtituted, the Bil 
doch commit to him the cure of Souls, yet Shephard in his ſure Guide for Juſtic, W- 
of the Peace ſaith, that the Clauſe in the Statute 14 Car. 2. concerning Lecture 
ſeems to extend to all Miniſters that Preach any where without Licenſe, th; 


Aw Duty incumbent upon every Miniſter that hath cure of Souls ;; 
t 


Words of which Statue are theſe: And be it further Enacted by the auth | | 
afozeſaid, That no Perſon ſhall be, 02 be received as a Lecturer, 02 permitted WW { 
ſuffered oz allowed to pzeach as a Lecturer, oz to p2each o2 read any Sit. WF © 
mon oz Lecture in any Church, &c. unleſs he be firſt appzoved, and there . 
unto Licenſed, &c. But I conceive that this Clauſe was only deſigned for tuck Ml 4 t 
who are to Preach in the quality of Lecturers. Quere, however, it may .. 
tend to all Miniſters preaching in any Church, Chappel, or other place c WF 
Publick Worſhip, of which the Preacher hath not the Cure, although he be 1 
not a ſetled and conſtant Lecturer. And before this Statute was made, it was . 9 
lawful for Church-wardens, not to ſuffer any Stranger not Licenſed, to preach WE Þ 
in their Church, or Chappel, which ſeems to be allowed in Creſwick ani WW — 


Rokesb)'s Cafe, Hill. 19 Fac. B. R. 2 Bulſtrode 49. where the Church wardens 
were committed to Goal by the Juſtices of the Peace upon the Statute of 
1 Mar. and the commitment in that Caſe allowed to be good, although the 
Miniſter that in truth was Licenſed, did not ſthew his Licenſe, (as it ſeems) to- 
the Church-wardens. And if one be Curate in a Free Chappel, or Donative, 
yet he ought not to preach without Licenſe, but the Biſhop may cite him to 
take Licenſe to Preach, Allain v. Exton, Hill. 23 & 24 Car. 2. 2 Keb. 876, 
1 Mod. Rep. 90. | 

But whether a Miniſter doth Preach, with, or without Licenſe, he is not 
to preach what Doctrine he may pleaſe, and therefore it hath been EnaCted--- 
That it any perſon Eccleſiaſtical, oꝛ which ſhall have Eccleſiaſtical Living, 
thall adviſedly maintain oꝛ affirm any Doctrine directly contrary 02 repugnant 
to any of the thirty nine Articles, and being convented befoze the Biſhop of tht 
Diocels, 62 the Ozdinarp, oz befoze the Queens Highneſs Commiſſionets 
in cauſes Eccleſiaſtical, ſhall perſiſt therein, oz not revoke his Erroz, o; a 
ter ſuch revocation eftſoons affirm ſuch untrue Doarine, ſuch maintaining o! 
affirming, and perſiſting, oz ſuch eftſoon affirming, ſhall be juſt cauſe to It 
pꝛive ſuch perſon of his Eccleſiaſtical Pzomotion 3 and it ſhall be [awful t 
the Biſhop of the Dioceſs, oz the Owinary, oꝛ the ſaid Commiſſioners, (0 
depzive ſuch perſon ſo perſiſting, 02 lawfully conviced of ſuch efifoons affirm 
ing, and upon ſuch ſentence of depuvation pzonounced, he ſhall be indeld 
dep2ived, Stat. 13 Eliz. Cap. 12. 

Neither may any Miniſter Preach, Declare, or ſpeak any thing in Derogs 
tion, or depraving of the Book of Common Prayer, or of any thing therein 
contained, or of any part thereof, and if he offend in this particular, be 15'0 
forfeit for the firſt offence, one whole Years profit of all his Spiritual enefi 
ces, or promotions ariſing after his Conviction, and ſuffer ſix Months 1p" 


ſonment ; for the ſecond offence twelye Months impriſonment, and depriv2t 
| | on 
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on ipſo fa&o of all his Spititual Promotions; and for the third offence the like 
deprivation, and impriſonment during life: And if he hath no Spiritual Pro- 
motion, he ſhall for the firſt offence be impriſoned fix Months, and for the 
ſecond during his Life, Stat. 1 Elz. c. 2. 

Neither may he in his Preaching, or at other time, deprave, deſpiſe, or 
contemn the moſt Bleſſed Sacrament of the Lord's Supper, by any contemptu- 
ous words, or by any words of depraving, deſpiſing, or reviling, or adviſed- 
ly in any otherwiſe, contemn, deſpiſe, or revile the faid Sacrament, upon the 
penalty of ſuffering impriſonment, and of making Fine and Ranſom at the 
King's Will, Stat. 1 Ed. 6. c. 1. A Miniſter may be alſo bound to his good 

behaviour for uſing ſcandalous and reflecting Words in his Preaching, Trin. 16 
Car. 2. Juſtice Tyrel v. Hatch, 1 Keble 751. 

And it is further Enacted, That fo the utter extinguiſhment of all fozeign 
and uſurped power and authority, may it pleaſe your Highneſs, that ft map 
be enacted by the authozity afozeſaid, That if any perſon o2 perſons dwelling 
dn inhabiting within this your Realm, oz in any other your Highneſs Realms 
- 02 Dominions, of what eſtate dignity oz degree ſoever he oz they be, after 
the end of thirty days next, after the determination of this Seſſion of this 
FE preſent Parliament, ſhall by waſting, pzinting, teaching, pzeaching, erpeſs i 
> Wods, deed oz ad, adviſedly, malicioufly, and directly affirm, hold, ſfand '} 
with, ſet fozth, maintain oz defend the authozity, pꝛeheminence, power oz 4 
© ſuriſdiction, .Spiritual oz Eccleſiaſtical, of any Fozeign Paince, Pyelate, 
© Perſon, State 02 Potentate whatſoever heretofoze claimed, uſed o2 uſurped 
within this Realm, oz any Dominion oz Countrey being within oz under the 
power, dominton oz obeyſance of pour Þighneſs; oz (hall adviſedly, maltcf- 
dully and direalp put in ure, 02 execute any thing fo2 the extolling, advance⸗ 
ment, ſetting fozth, maintenance oz defence of any ſuch pꝛetended oz ulur⸗ 
© ped jurisdiaton, power, pꝛehemience and authontp, oz any part thereof; 
that then every ſuch perſon and perſons lo doing and offending, their abet- 
- tos, aivers, p2ocurers and counſellozs, being thereof lawfully convicked and 
© attainted, acco2ding to the true oder and courſe of the Common Laws of 
+ this Realm, fo} his 02 their firſt offence, ſhall fozfeit and loſe unto your Þigh- 
| neſs, pour Heirs and Succeſſors, all his and their goods and Chattels, as 
well real as perſonal. | £ TH iF 
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And ik any perlon da convicted 02 attainted, ſhall not have, oz be wozth 
bis pꝛaper goods and chattels to the value of twenty pound, at the time of 
© his conviction oꝛ attafnder ; that then every ſuch perſon ſo conviged and at- 

© tainted, over and beſides the foxfeiture of all his laid goods and Chattels, 9 
> thall have und ſuffer impzilonment by the ſpace of one whole Pear, without '4 
| bail oꝛ mainpꝛize. _—_ 1 


* And that allo, all and every the Benefices, Dꝛebends, and other Eccleſia- il 
* g ſtical pꝛomotions, and dignities whatſoever, of every Spiritual perſon ſo of: 3h 
- - fending, and being attainted, ſhall immediately after ſuch attaindour be ut- 14 


| Cerly void to all intents and purpoſes, as though the Incumbent thereof were 
| dead, and that the Patron and Donour of every ſuch Benefice, Pꝛebend, 
| Spiritual pꝛomotion and dignity, Call and may lawfully pzeſent unto the 
| lame, oz give the ſame in ſuch manner and fozm, as if the ſav Incumbent 
| Vere dead; and if any ſuch offendo? 02 offendo2s, after ſuch conviction oz at- 
lainder, do eftſoons commit 02 do the ſaid offences, o2 any of them in man- 
ner and koꝛm afozeſaid, and be thereof duly convicted and attainted, as is 
afozeſatd ; that then every ſuch offendo2 and offendo2s, ſhall fo2 the ſame le. 
(ond offence, incur into the n n and fd2feitures ozdained and 
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- provided by the Statute of Pꝛoviſion and Præmunire, made in the ſixteenth 
year of the Reign of King Richard the ſecond. 
And if any ſuch offendo2 oz offendors, at any time after the ſecond cony:. 
ction and attaindour, do the third time commit and do the laid offences, on 
any ok them, in manner and fozm afozeſatd, and be thereof duly convigey 
and attainted, as is afozeſaid; that then every luch offence oz offences, (aj 
be deemed and adjudged high Treaſon, and that the offendoz oz offendo! 
therein, being thereof lawfullp convicted and attainted, accozding to the 
Laws of this Realm, ſhall ſuffer pains of death, and other penalties, fon. 
3 and loſſes, as in caſe of high Treaſon by the Laws of this 
And be it Enacted, That no manner of perſon oz perſons ſhall be moleſe) 
02 impeached fo2 any of the offences ſo committed o2 perpetrated onlp jy 
pꝛeaching, teaching oꝛ wozds, unleſs he o2 they be thereof lawfully indiged 
within the ſpace of one whole Pear next after his oz their offences ſo commit. 
ted: And in caſe any perſon oꝛ perſons ſhall foztune to be impꝛiloned fo! any 
of the ſaid offences committed by pꝛeaching, teaching, oz wozds only, and 
be not thereof indicted within the ſpace of one half Pear next after his 0 
their ſuch offence ſo committed and done, that then the ſaid perſon ſo imp; 
ſoned ſhall be ſet at liberty, and be no longer detained in pziſon fo2 any ſuch 
cauſe oz offence, Stat. 1 Eliz. 1. Par. 27. 1 
And it was afterwards Enacted, That if any perſon and perſons, dwell 
ing, inhabiting, oz reſiant within this Realm, o2 within any other the Quens 
Dominions, Seigniozies, oz Countries, 02 in the Marches of the ſame, o; 
elſewhere, within oz under her obeyſance and power, of what eſtate, dignity, 
Meheminence, oder, degree, oz condition (oever he oz they be, after the firſt 
day of April, which ſhall be in the Pear of our Lo2d God 1563. ſhall by writing, 
cyphering, pꝛinting, pꝛeaching 02 teaching, deed oz ac, adviſedly and wit- 
tingly, hold oz ſtand with, oz extol, ſet foxth, maintain, oz defend the al 
thozitp, juriſdiction, o2 power of the Biſhop of Rome, oz of his See, hereto⸗ 
koze claimed, uſed, o2 uſurped within his Bealm, oz in any Dominion 02 
Country being of, within oz under the Queens power oz obeyſance, 02 by 
any ſpeech, open deed oz Ac, adviſedly and wittingly attribute any ſuch man- 
ner of juriſdiction, authozity, o2 pꝛeheminence to the ſaid See of Rome, 0! 
to any Biſhop of the ſame See koꝛ the time being, within this Realm, 02 in 
any the Queens Dominions oz Countries; that then every ſuch perſon 0} 
perſons ſo doing or offending, their Abetters, P2ocurozs and Counſello!s, 


and alſo their Aiders, Aſſiſtants, and Comfozters, upon purpoſe, and to the i 


intent to ſet fozth, further, and ertol the ſaid uſurped power, authozity a 
juriſdiction of any of the ſaiv Biſhops oz Biſhops of Rome, and every 0! 
them, being thereof lawfully indicted oz pꝛelented within one year next aft! 
ſuch offences by him oꝛ them committed, and being lawfully conviced 02 it 
tainted at any time after, accozding to the Laws of this Realm, fo2 ebet! 
ſuch default and offence, ſhall incur into the dangers, penalties, pains an 
fozfeitures oꝛdained and p2ovided by the Statute of Pꝛoviſion and Præmumite, 
made in the ſixteenth Year ofthe Reign of King Richard the ſecond. 


And it is alſo enacted by the Authozity afozeſaid, That as well Juſtices ot | 


Alliſe in their Circuits, as Juſtices of Peace within the limits of their Com 
miſſion and Authozities, 02 two of every ſuch Juſtices of Peace at the let, 
whereof one to be of the Quorum, ſhall have full power and authozity by Ul 
tue of this Ad, in their quarter oz open Seffions, to enquire of all offences 
contempts and tranſgreſſions, perpetrated, committed oz done contraty 0 


the true meaning of the pxemiſſes, in like manner and fozm as they mop 0 


Chap. 33. The Complete Incumbent. 2 59 


* other offences againſt the Queens Peace, and ſhall certifie every pꝛelent⸗ 
ment afoze them 02 any of them had oz made concerning the (ame, 02 any part 
= thereof, befoze the Queen, her Heirs and Succeſſozs, in her oz their Court 
* commonly called the King's Bench, within fourty days nert after any ſuch 
* preſentment had oz made, if the Term be then open; and if not, at the firſt 
day ot the full Term next following the ſaid fourty days, upon pain that every of 
the Juſtices of Aſſiſe, o; Juſtices of the Peace befoze whom ſuch preſentment 
hall be made, making default of ſuch Certificate contrary to this Statute, 
to loſe and fozfeit fo2 every ſuch default, one hundzed pounds to the Queens 
Highneſs, her Heirs and Succeſſors. 

And it is enacted by the Authozity afozeſaid, That the Juſtices of the 
King's Bench, as well upon every ſuch Certificate, as by enquiry befoze 
themſelves, within the limits of their authozities, ſhall have full power and 
authoztty to hear, ozder, and determine every ſuch offence done oz commit⸗ 

ted contrary to the true meaning of this pzeſent da, accowing to the Laws 
of this Realm, in ſuch like manner and kozm to all intents and purpoſes, as 
il the perſon oz perſons againſt whom any pꝛelentment (hall be had upon this 


Eſtatute made in the ſatd ſirteenth Pear of King Richard the ſecond, 

And fo? ſfronger deſence and maintenance of this Ac, it is further ozdained, 
- enaccq and eſtabliſhed as afozeſaid, That if any ſuch offender oz offenders, 
as ts aſozeſatid, of the firſt part 02 bzanch of this Eſtatute, that is to lay, by 
Uriting, Cyphering, Puntiug, Pꝛeaching oz Teaching, Deed oz Ad, ad- 
© viſedly and wittingly Hold oz ſtand with, to extoll, ſet fozth, maintain oz de⸗ 
kend the authozity, Jurisdiction o2 Power of the Biſhop of Rome oz of his 
Sete, heretofoze claimed, uſed, oz uſurped within this Realm, oz in any Do⸗ 
minion or Countrep, being of, within or under the Queens power or obep⸗ 


4 | (ance : Oꝛ by any ſpeech, deed 02 ac, adviſedly and wittingly attribute any 
1. W ſuch manner of jurtsdiction, authozity oz pzeheminence of the ſaid See of 
0s Rome, or to any Biſhop of the ſame See fo? the time being, within this 
o W Beaim, or in any the Queens Oomintons'oz Countreys, 02 be to any ſuch 
b oftender oz offenders abetting, pzocuring oz counſelling, 02 aiding, affiſting 
n. W 092 comfotting, upon purpoſe, and to the intent to ſet fozth, further, and ex⸗ 
toll the ſald uſurped power, authozity oz jurisdicion, after ſuch conviction and 
in W attainder, as is atozeſaid, da eftloons commit oz do the laid offences, 02 any 
i 0 W of them, in manner and kozm afozeſaid, and be thereof duly conviged and 
on, attainted, as is afozeſaid, yp | 
the WE That then every ſuch offender 02 offenders, for the ſame ſecond offence 
po: dad offences, ſhall fozfeit, loſe, and ſuffer ſuch like and the ſame pains, foz- 
yo We 711 e and execution, as is uſed in caſes of High Treaſon, 
f ttt 3 Z. L. I. Far. 2. | 
* Allo it is enaded, That whoſoever ſhall by Pꝛeaching, Teaching, Urit⸗ 
ever) mg, 02 open Speech notify, that any eating of Fiſh, oz fozbearing of Fleſh, 
s and mentioned in the Statute, is of any neceſſity fo2 the ſaving of the Soul of 
mite, Pan, 02 that it is the ſervice of God, otherwiſe than other publick Laws 
| ate, and be; that then (uch perſons ſhall be puniſhed as ſpreaders of falſe 
tes of news, are and ought to be Stat. 5 Eliz. c. 5. Par. 40. 
on | 
go Note, The Canons of the Church which regulate the exerciſe of Preaching, 
yp Ut are thoſe whoſe Titles be here recited, and which may at large be eaſily con- 
ences) lulted. 
rp 0 
— of CAN. .XLIII Deans and Prebendaries to Preach during thezr Reſidence. 


other SEES... CAN, 


© Eſtatute, had been preſented upon any matter oz offence expzeſſed in the ſaid 


Dr A ˙ - . =% 2 K 
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in ſuch manner, will and granteth, and dekendeth upon grievous fozfeiture, 
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CAN. XLV. Beneſiced Preachers being Refident upon their Living, |, 
preach every Sunday. 

CAN. XLVI. Beneficed Men, not Preachers, to procure monthly Sermon, 

CAN. XLVII. Abſence of beneficed Men to be ſupplied by Curates that at 
allowed Preachers, | 

CAN. XLIX. Miniſters, not allowed Preachers, may not expound. 

CAN. L. Strangers not admitted to Preach without ſhewing their Licenſe, 

CAN. LI. Strangers not admitted to Preach in Cathedral Churches withy,y 
ſufficient Authority. | 

CAN. LII. The Names of ſtrange Preachers to be noted in a Book. 

CAN. LIII. No publick Oppoſition between Preachers. f 

CAN. LIV. The Licenſes of Preachers refuſing Conformity to be void. 

CAN. LV. The Form of a Prayer to be uſed by all Preachers before the 
Sermons. 

CAN. LVI. Preachers and Lecturers to read Divine Service, and adminiſter 
the Sacraments twice a Tear at the leaſt. 

CAN. LXXI. Miniſters not to Preach or Adminiſter the Communion in Þrj. 
vate Honſes. 
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CHAP. XXXIV. 


r 

Difturbances in the Church in time of Divine Service, or Shik- e 
ing, Brawling, &c. in the Church or Church. yard, how pu 8 
niſbed. : | | I 

| | I 

S an Incumbent of a Church is obliged to perform the Offices of a Mi- d: 
niſter to the people belonging thereunto, ſo the Law doth ſecure him A 

from all diſturbance in the performance thereof, to which purpoſe it is enact. b 
ed as followerh,--- Becauſe that complaint is made to our Loꝛd the King by le 
the Clergy of his Realm ok England, that as well diverſe Pꝛieſts bearing E 
the (weet Body of our Low Jeſus Chziſt to ſick people, and their Cletks D 


with them, as otherwiſe divers perſons ok holy Church, whiles they at- 
tend to Divine Services in Churches, Church-yar3s, and other places 
dedicated to God, be ſlundꝛy times taken and arreſted by Authozity Royal, and 
commandment of other Tempozal Lows, in offence of God, and of the lt 
berties of holy Church, and alſo in diſturbance ok Divine Services alone 
laid: The ſame our Lozd the King, who would be ſoze diſpleaſed, if any did 


that none do the ſame from hencefo:th ; lo that colluſion oz feigned caule be 
_ found in any of the ſaid perſons of holy Church in this behalf, Sar. 52 

. e. 

And after it was enacted, Becauſe that Pꝛelates do complain themſelves, 
that as well Beneficed people of holy Church, as other, be arreſted and 
dꝛawn out, as well of Cathedzal Churches, as of other Churches and thel! 
Church pards, and ſometimes when they be intended to Divine Services; 
and alſo in other places, although they be bearing the body of our Lon 10 
ſus Chyiſt to ſick perſons, and ſo arreſted and dꝛawn out, be bound and 
bzrought to pziſon againſt the liberty of Holy Church; it is ozdafned, that 
if any Miniſter of the King oz other do arreſt any perſon of Poly Church 


Chap. 34. The Complete Incumbent. ; 26: 


ſuch manner, and thereof be duly convic, he ſhall have fmpziſonment and 
then be ranſomed at the King's Will, and make gree to the parties ſo 
arreſted. | 

Pꝛovided always that the ſaid People of holy Church, ſhall not hold them 
within the Churches o2 Sanctuartes by fraud oz colluſion in any manner, and 
therefoze we command that thou cauſe all the (ary Statutes to be cryed and 
publiſhed, and firmly kept thzough thy Bayly-wick accozding to the koꝛm and 
tenour thereof, and that do not omit in any wiſe. Given under the witneſs 


of our great Seal the Firſt day of February, in the firſt Pear of our Reign, 
Stan © N. 2. c. 15. 


And Coke faith, that he ſaw a Report in the time of Queen Mary upon the 


aforeſaid Statutes, where it was held, that they are but an affirmance of the 
Common Law and in maintainance of the liberties of Holy Church, as ap- 
pears by the preamble of the ſame Statutes, and that Eundo, red eundo, &- 
morando for to celebrate Divine Service, the Prieſt ought not to be arreſted, 
nor any who aid him in it, and that the party grieved may have his Action up- 
on the Statute, 50 Ed. 3. c. 5. For when any thing is prohibited by an Act of 
Parliament, the doing whereof would be prejudicial, and a damage to any par- 
ticular perſon, there, an action doth lye upon ſuch Statute by the party dam- 
nified, although no action be given by expreſs words of ſuch Statute, 10 Co. 
75. 12 Co. 100. 103. 2 Mod. Rep. 152. 162. 165, 3 
And if an Arreſt be made contrary to the ſaid Statutes, and the perſon as- 
reſting doth preſently diſcharge the perſon arreſted, upon pretence of Igno- 
rance, & c. this will not excuſe the contempt in making the Arreſt, Fill. 16. 
Car. B. R. Prinſor's Caſe 1 Croke 602. 

And it is to be noted, That the aforeſaid Statutes extend both to Prieſts, 
and Lay-men, Paſeh. 7 Fac. C. B. Brownlow and Gouldsborough 2 p. 301. Paſch. 
wo hoy B. R. Pit. v. Webley, 2 Bulſtrode 72. Hill. 16. Car. B. R. Prinſor's Caſe, 
I Croke 602. and it ſeems on Week-days as well as on Sundays, and Holy- 
days, Paſch. 11 Jac. Pit. v. Webley, 2 Croke 321. However, if ſuch undue 
Arreſt be made, the Arreſt is good, ſo that if a Reſcouſe be made, and there- 
by any perſon killed, rhe killing is Murther, Paſch. 10 Jac. B. R. Pit. v. Web- 
ley, 2 Bulſtrode 72. And Note, that one Dr. B. being Arreſted and taken in 
Execution upon a Sunday in the Church-yard or Porch, in coming from 
Divine Service; and it appearing to the Court, that the ſaid B. had abſconded 
ſome time before, the Court would not diſcharge him from the Execution, nor 
| puniſh the Bailifis, but had he nor ſo abſconded they then would have puniſh- 
: * the Contempt in the Bailiffs, Irin. 23. Car. 2. Dr. Butler's Caſe, 2 Ke- 
q 777. | 5 
Hie that doth offend againſt the aforeſaid Statures. may not only be Fined in 
the Temporal Court, but may be excommunicated by the Eccleſiaſtical Judge 
for ſo doing, and condemned in coſts, Paſeh. 10 Jac. B. R. Pit. v. Webley 
| 2 Bulſtrode 72. ſame Caſe, 2 Croke 321. 
| Theſe Statutes do only prohibit Arreſts betwixt party and party at ſuch 
| times, but not Arreſts made when the King is a party, and therefore a perſon 
may be apprehended going or returning from Divine Service, by a Warrant 
from a Juſtice of the Peace, it being for breach of the Peace and for the King; 
| and fo in the like caſes, Hill. 16 Car. B. R. Prinſor's Caſe, 1 Croke 602. Paſch. 
11. Jac. B. R. Pit. v. Webley, 2 Croke 321. and the ſame Cale 2 Bulſtrode 72. 
| Mich. 16 Jac. B. R. Wait v. the Inhabitants of Stokes. Godbolt. 

Allo it hath been enacted, That no perſon oz perſons upon the Loꝛd's day, 
(hall ſerve o2 execute, 02 cauſe to be ſerved 02 executed, any Uirit, Pzoceſs, 
Warrant, Ower, Judgment oz Decree (except in caſes of Treaſen, Felony 

"FD 02 
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02 bꝛeach of the Peace) but that the ſervice of every (uch Crit, Pzoceſs, War, 
rant, Ozder, Judgment oz Decree, ſhall be void to all intents and pure. 
ſes whatſoever. And the perſon 02 perſons ſo ſerving 02 executing the lame, 
ſhall be as liable to the ſuit of the party grieved, and to an{wer Damages 
to him fo2 doing thereof, as if he oz they had done the ſame without any 
Krit, Pꝛoceſs, Warrant, Oder, Judgment oz Decree at all, Star, 29 
Car. 2. Intituled an Act for the better obſervation of the Lord's Day. 
. The Law hath not only provided for the puniſhing of Perſons, that arreſt 
any Prieſt in the Caſes aforeſaid, but alſo from being diſturbed by any other 
means in their performing of Divine Offices, and accordingly it hath been 
enacted as followeth. 

Fozalmuch as it is moſt neceſſary in every Chziſtian Common-wealth, to 
pꝛovide that tranquility and Peace map be pꝛeſerved and continued among 
the people, and ſpectaily in holy Church, in the time of Otvine Service, and 
Adminiſtration of the Sacraments and Sacramentals, as betoze this time it 
bath been accuſtomed in holy Church within this Realm, and that all things 
being contrary thereunto, 02 that are, 02 may be in diſturbance thereof, may 
by fozeſight be eſchewed and avoided, and remedy therefoze in due time py. 
vided, as well fo2 the pzeſervation of the Queens Highneſs peace, as fo! an 
univerſal quietneſs and oder to be uſed within this Realm. 

Be it therefoze enacted by the Queen our Sovereign Lady, the Los 
Spiritual and Tempozal, and Commons in this preſent Parliament aſſen- 
bled, and by the authozity of the ſame, That if any perſon o2 perſons of 
their own power and authozity, at any time oz times after the twentteth day 
of December next coming, do, oz (hall willingly and of purpoſe, by open and 
overt word, fact act 02 deed. maliciouſly 02 contemptuouſly moleſt, let, diſturb, 
ver oz trouble, 02 by any other unlawtul ways oz means, diſqutet oz miſuſe 
any Pꝛeacher 02 Pꝛeachers that now is, oz that at any time oz times hereaf- 
ter ſhall be licenſed, allowed 02 authoziſed to Pꝛeach by the Queens Þigh- 
neſs, 02 by any Archbiſhop o2 Biſhop of this Realm, oz by any other [awful 
Ozwinarp, 02 by any of the Univerſities of Oxford and Cambridge, o; other- 

wiſe lawfully authoziſed oꝛ charged by reaſon of his o2 their cure, benefice, o 

other Spiritual pꝛomotion oz charge, in any of his oz their open Sermon, 
Preaching oz Collation that he oꝛ they ſhall make, declare, pꝛeach 02 p20 
nounce in any Church, Chappel, Church-yard, oz in anyother place oz places, 
uſed, frequented 02 appointed, oz that hereafter ſhall be uſed o2 appointed to 
be preached in. 
DP if any perſon 02 perſons after the ſaid twentieth day of December nett 
coming, ſhall malictouſly, willingly, oz of purpoſe moleſt, let, diſturb, ver, 
diſquiet, o2 otherwiſe trouble any Parſon, Uicar, Pariſh pzieſt oz Curate, 
02 any lawful Pꝛieſt, preparing, ſaping, doing, ſinging, miniſtring oz celeb! 
ting the Mals, oz other ſuch Divine Service, Sacraments oz Sacramentals, 
as was moſt commonly frequented and uſed in the laſt year of the reign ol 
the late Sovereign Lozd King Henry the Eighth, oz that at any time hereal⸗ 
ter ſhail be allowed, ſet fozth 02 authoriſed by the Queens Pajeſiy. | 
Pu if any perſon oz perſons, at any time 02 times after the ſaid twentict) 
day of December, ſhall contemptuouſly, unlawfully oz maliciouſlp, of theic 


own power oz authozity, pull down, deface, ſpoil, abuſe, bzeak, 02 other“ 
wiſe unreverently handle 02 oder the moſt bleſſed, comfortable and holy 87 | 
crament of the Bodp and Blood of our Saviour Jeſus Chziſt, common) 
called the Sacrament of the Altar, being, oz that ſhall be in any Church 2! | 
Chappel, 02 in any other decent place, oz the pix 02 canopy wherein the lame 


Sacrament is 02 ſhall be; 02 unlawfully, contemptueuſly oz maliciouft 0 


heit 


* 
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their own power and authozity, pull down; dekace, (poll, oz otherwiſe break 
* any Altar 02 Altars, 02 any Crucifir or Croſs, that now or hereafter ſhall be 
in any Church, Chappel or Church-yard ; that then every ſuch offendo2 and 
- offendozs in any the premiſſes, his o2 their aidoz, procuro? oz abetto?, aidoys, 
procuroꝛzs 02 abettoꝛs, immediately and foꝛthwith after any of the laid Ac oz 
Aas, oz other the ſaid mildemeanozs (o committed, done oz made, oz any 
time o times after, ſhall be apprehended, arreſted and taken by any Conſta- 
dle oz Conſtables, Church warden 02 Church-wardens of the ſaid Pariſh, 
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- 


| p Town 02 place where the (aid offence oz offences ſhall be ſo committed, made 


dn done, 02 by any other Officer o2 Officers, 02 by any other perſon oz per- 
* (ons then being preſent at the time of the ſaid oftence o2 offences (o unlawful- 
ly committed, made 0? done. | | 
CUhich perſon oz perſons (o apprehended, taken oz arreſted, with convent- 
ent ſpeed, ſhall be brought and carried to any Juſtice of Peace within the 
ſaid Shire, oz within any City, Borough, Liberty or Town-copporate 
wherein Juſtices of Peace be, where the laid offence oz offences ſhall be ſo 
committed, done or made: And that the ſaid Juſtice of Peace, upon due 


accuſation thereupon had and made by the apprehendor 902 apprehendors, 92 


other perſon oz perſons, of any of the (aid perſon. oz perſons (o offending, 
forthwith ſhall commit the ſaid perſon oz perſons ſo apprehended, arreſted and 
taken, to ſafe keeping and cuſtody, as by the diſcretion of the (atd Juſtice 
© ſhall be thought moſt meet and convenient, and that within ſix days next and 
immediately after the laid accuſation ſo had and made to the ſald Juſtice, with 
one other Juſtice of Peace in the laid Shire, City, Bozough, Liberty, or 
n ſhall diligently examine the Act oz Ads, offence 02 offences 
And if they the ſaid two Juſtices of Peace, ſhall upon their (aid examina- 
tion, find oz perceive the ſaid perſon. oz perſons (o accuſed, guilty oł any the 
| (aid offence oꝛ offences whereof he o2 they ſhall be ſo accuſed, and that. by 
two ſufficient witneſſes, or by his or their own confeſſion or confeſſions, that 
then and immediately with convenient ſpeed; the laid two Juſtices ſhall com; 
mit and award the ſaid perſon or perſons ſo accuſed, as is aforeſaid, to the 


Goal of or for the ſaid Shire, City, Bozough, Liberty or Town corporate 


where the ſaid offence or offences was ſo committed, made or done, there to 


remain without Bail or Batnpriſe, by the ſpace of three months: then nert 


| enſuing, and further to the next Quarter-Seſſions to be holden within the 
laid Shire, City, Borough, Liberty or Town-corporate, next after-the end 
| Of the (aid three Months; at which lald Quarter Seſſions, the ſaid perſon 


d) perſons ſo committed to the Goal, as is aforeſatd, upon his or their recon- 


| Ciliation and repentance in that behalf, before the ſaid Juſtice of Peace, at 
the ſald Seſſions, ſhall be delivered and diſcharged out of P2iſon and Goal; 
upon (ufficient ſurety of his good abearing and behaviour, to be then and 
there taken by the ſaid Juſtices for one whole Pear then next enſuing, as by 
| the diſcretion or diſcretions of the ſaid Juſtices then and there being, or of the 
more part of them, ſhall be thought meet and convenient: And if the (aſd 
perſon or perſons ſo in Goal, as is aforeſaid, will not be. reconciled and re- 
pent at the (aid Quarter Sellions, that then the (aid perſon or /perſons tm- 
| Mediately 0 time convenient ſhall be further awarded and committed to the 
| laid Goal by the ſatd Juſtices, or by the more part of them, there to re: 

main without Bail or Bainpriſe, until he or they ſo committed and award. 


ed ta Goal, as aforeſaid, ſhall be reconciled, and be penitent for his or their 
(aid offence Or offences. Ts ANTEC £4 <p | 


And 
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And be it further enaced- by the authority aforeſaiv, That if any percy 
or perſons at any time or times after the faid twentieth day of December 
of their own authozity and power, willingly and unlawtully do reſcue any 
offendo2, oz offendozs Io apprehended, taken oz arreſted, as is afozeſaid, g. 
will diſturb, hinder oz let the dal offendor oz offendorg ſo offending, ag fg 
aforeſaid, to be apprehended, taken oz arreſted, that then every one of tj, 
ſaid reſcuers, 02 diſturbers ſhall ſuffer like impriſonment, as is afozeſaid, am 
further ſhall pay, fozfeir and loſe for a fine, fo2 every of his o2 their ſain g. 
fences, five pounds to the Queens Majeſty, her Þeirs and Succeſſos, 
And be it further enaced by the authozity afozeſaiv, That if any the ad 
offendozs aforeſaid be not taken, apprehended 02 arreſted immediately in tiny 
convenient, as is aforeſaid, but do eſcape oz go away, that then the ( 
- eſcape ſhall be lawfullp pzeſented befoze the Juſtices of Peace, in the ſad 
Shire, City, Bozough, Liberty oz Town-copporate, at the next Quartz; 
Seſſions to. be holden where the (aid eſcape was made and ſuffered, and that 
then the inhabitants of the Pariſh where the (aid eſcape was (o ſuffered, q 
forfeit.and toſe to the Queens Majeſty, her Heirs and Succeſſozs, fo} eye. 
ry (uch offence five pounds, to be levied and taken as other like amerciz. 
ments befoze this time hath and been levied and taken upon any Uillage, 
Hundzed 02 Town, fo2 the eſcape of any murderer, oz other felon, for ni 
making:purſuit upon Due and Cry, accozding to the Eſtatute of Wincheſter, 
and the Eſtatute made and p2ovided in the Third year of the wozthy king 
Henry the Seventh. ._ 18 Uo ? | 

And be it further enacted by the authozity afozeſaid, That all and Cingular 
Juſtices of Peace, Juſtices of Afſiſe, Juſtices of Oyer and Determiner, an 
all and ſingular Bayozs, Bapliffs, and Juſtices of Peace, within any City, 
Bough oz Town coporate, in any parts within this Realm, within the 
limits of their Commiſſion oz Commiſſions, ſhall have full power and authoj- 
ty by birtug;of this ac, after the (aid twentieth dap of December, to enquire 
of all and ſingular the offences and misdemeanours aforeſaid, and to hear and 
determine the ſame, and to ſet the fines and amerciaments of the ſaid offen- 
der 92 offenders, as is atogeſaty, . © 1 3 
Pꝛovided alwaps, and be it further enacted by the authozity afozeſaid, That 
this a, a2 any thing therein contained, ſhali not in any wiſe extend to abys- 
gate and take away thsiauthozity, jarisdiaion, power and puniſhment of the 
Eccleſiaſticai Laws now anding and remaining in their fozce, of oz for the 
puniſhment of any the offences and misdemeanours afozeſatd; but that the 
authoaty; power, jurisdiaton and puniſhments of the ſaid Eccleſiaſtical Laiws, 
of and fo2 any of the offences and misdemeanours afozeſatd, ſhall ffand in 
full. power and ſtrength, and to be uſed and exerciſed in all and in evet} 
thing, as though this Act had never been had and made; this pꝛeſent A. 0! 
— thing therein contained to the contrary thereof in any wiſe notwithſtand 
nn. $33063 551] } 


Pꝛovided always, and be it enaded, That whatſoever perſon offending in | : 


the pꝛemiſſes, ſhall fo2 any the offences afore recited, receive puniſhment ol 
the Dwdinary, having a teſtimontal thereof under the ſaiv Owinaries Seal, 
ſhall not for the ſame offence eftſoons be convinced before the Juſtice 3 and in 
like wiſe receiving foꝛ the ſatd offences puniſhment by the Juffice, he ſhall not 


in thts Act to the conttary notwithſtanding, Stat. 1. Mar. c. 3. 


fo2 the ſame offence eftfoons receive puniſhment of the Dwdinaryz anp thing 


FE irſt, As to this Statute it is to be noted, That ſo much of it as concern? 
the Maſs, is repealed by Stat. x Eliz. c. 2. and fo ſaith Dodderidg in Creſwic 
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and Rokesby's Caſe, Hill. 10 Fac. B. R. 2 Bulſtrode 5 1. But in other reſpects, as 
if Diſturbance be of a perſon in Preaching, &c. the Statute remains yer ii 
force, Hill. 11 Jac. B. R. Croſs v. Stanhop, Godbolt, and in the {aid Cale of Cresk- 
wick v. Rokesby 2 Bulſtrode 51. But one being committed to Priſon upon this 
Statute, for diſturbing a Miniſter lawfully Authorized in his publick Prayer, 
and Preaching ; it was agreed, that that part of the Statute which concerns di- 
ſturbance in Preaching, is not repealed by the Statute of x E. but as to di- 
ſturbance in Prayer it is, and therefore the commitment being for both was 
naught, Hil. 23 Car. 2. B. R. Dr. Bruce's Caſe, Aleyn 50. 

And for preſervation of the Peace of the Church at all times, and of the 
* Miniſter in time of Divine Service, it hath been allo enacted. 

* Fozaſmuch as of late divers and many outragtous and barbarous behavt- 
* ours and aas have been uſed and committed by divers ungodly and itreligi⸗ 
* ous perſons, by quarrelling, bzawling, fraping and fighting openly in 
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Commons in this preſent Parliament aſſembled, and by the authozity ok the 
- WW ſame, That if any perſon whatſoever, ſhall at any time after the firſt day of 


, May next coming, by words only, quarrel, chide oꝛ brawl in any Church oz 
t Church pard, that then it ſhall be lawful unto the Ozdinary of the place where 


the lame offence (hall be done, and proved by two lawful witneſſes, to ſuſpend 
every perſon ſo offending 3 that is to ſay, if he be a Layman, ab ingreſſu Ec- 
dcleſiæ, and if he be a Clerk, from the miniſtration of his Office for ſo long 
time as the (aid Dwdinary by his diſcretion ſhall think meet and convenient, 
according to the fault. 108 
And further be it Enacted by the authority aforeſaid, That if any perſon 
02 perſons after the ſaid firſt day of May, ſhall (mite o2 lay any violent hands 
upon any other, either in any Church oꝛ Church-yard, That then ipſo facto, 


kom the fellowſhip and company of Chriſt's Congregation. 


the (ad firſt day of May, ſhall malictoufly ſtrike any perſon with any weapon 
in any Church oꝛ Church-yard, oz after the ſame firſt day of May ſhall draw 
- any weapon in any Church o2 Church pard, to the intent to ſtrike another 
with the lame weapon, that then every perſon ſo offending, and thereof being 
© convinced by verdia of twelve men, o2 by his own confeſſion, o2 by two lawful 
© witneſſes, before the Juſtices of Aﬀſiſe, Juſtices of Oyer and Determiner, oz 
© Juſtices of Peace in their Seſſions, by fozce of this Un ſhall be adjudged by 
the ſame Juſtices before whom ſuch perſon ſhatl be convicted, to have one of 
© his Ears cut off: And ik the perſon o2 perſons ſo offending have none Ears, 
E whereby they ſhould receive ſuch puniſhment as ts before declared, that then 
he 02 they to be marked and burned in the Cheek with an hot Jron, having 
the Letter F. whereby he oꝛ they may be known and taken kor Fray-makers 
and Fighters, and beſides that every ſuch perſon to be and ſtand ipſo facto 
| excommunicated, as fs aforeſaid, Stat. 5 and 6 Ed. 6. c. 4. 
his Statute doth extend as well to Cathedral, as parochial Churches, and 
Church. yards, per Curiam, Paſch. 33. Eliz. B. R. Dethick's Caſe 3 Croke 22.4. 

And although this Statute doth ſay, that he who ſmires an other, ec. ſhall 
be deemed excommunicate ipſo fadlo, &c. yet there ought to be a Declaration 


/ nu che Eccleſiaſtical Court of the Excommunication, otherwiſe a perſon Ex- 
communicated for an oftence againſt this Statute, could not be abſolved from 

xcerns uch Excommunication, nor receive abſolution from the Ordinary, Paſeb. 
eſric WM 4 Car. C. B. iner v. Eaton, Hetley 86. Alſo he that ſmites another doth not 
d | | M m {ſtand 
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Churches and Church pards; therefoze it is Enaced by the King our Sove- 
* reign Lozd, with the afſent of the Lozds Spiritual and Temporal, and the 


© every perſon ſo offendivg ſhall be deemed excommunicate, and be excluded 


And alſo it is Enacted by the Authozity aforeſatd, That if any perſon after 
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ſtand excommunicare until he be convicted thereof at Law, and this tran. 
mitred to the Ordinary, Irin. 23 Car. 2. Dyer v. Eaſt, 1 Veniris 146. 

When the proceedings for the offences againſt this Statute are in the Cour 
Chriſtian, coſts may be given pro expenſss utis, but not pro damris; for i 
ſo, a prohibition will lie, Hil. 15 Jac. B. R. Large v. Alton, 2 Crole 4632. 
Paſeb. 4. Car. C. B. Viner v. Baton, Hetley 86. ; 

And if any perſon is beaten in any Church, or Church-yard, it is an d. 
fence againſt this Law for him that is ſo beaten, or aſſaulted to give back any 
Blows or draw a Weapon, G. in his own Defence, as he may do in other 
places, Hill. 12 Jac, B. R. Frances v. Ley, 2 Croke 367. Mich. 12. Jac. Dy 
v. Bedding field, Noy 104. f 

If che proccedings be in the Temporal Court by way of Indictment for dran. 
ing a Weapon in the Church, &c. it muſt be ſaid, with an intent to ſtrike ſuch, 
Perſon, otherwiſe the Indictment will not be good; and in the caſe upon ſuch 
an Indictment, (where it was not ſo ſaid) it being moved, that the Indidtme 
might be good, as for an Aſſault only, ſo as the ottender ſhould be fined for the 
fame, yet by the whole Court, che Indictment was void in all, the concluſicn 
of it being contra formam ſtatuti, ſo the offence laid as an offence againſt rhe $a. 
rute, the Jury cannot inquire and find an offence at the Common-Law, 33 Els. 
B. R. Penballo's Caſe 3 Croke 231. the ſame Caſe 4 Leoward 49. and Trin. 2 Eli, 
Noy 171. And alſo in an Indictment upon this Statute for ſtriking in the Church 
it muſt be ſhewed that the ſtriking was with a Weapon, for to ſtrike only where 
no Weapon is uſed, is but Excommunication zp/e fa, Trin. 12 Car. B. K. (lalu- 
ley's Caſe 1 Croke 464. and if a man takes up a Stone in the 8 and 
offers to throw it at another, or having a Hatchet or Ax in his hand, oſſers to 

rike another therewith, chis is not an offence within this Statute of 5 & 6 

d. G. by two Juſtices ; for theſe are not ſugh Weapons as may properly be aidto 
be drawn as a Sword and Dagger, Ge. Dalton 31 60 of Peace, Chap. 23. 
fol. 49. So two perſons being committed to Priſon by Juſtices of the Peace, 
for diſturbance of a Miniſter ficenſed during his, Office, were diſcharged upon 
a, Hab Corp”. by the Court of the King's-beneh, for that their Commitment was 
too 20 not ſhewing wherein they diſturbed, but only that they, per aper. 
tum fact um diſturbed, G. not ſhewing the particular fact whereby che) did 
diſturb, viz, by Brawling, Fighting or otherwiſe, there being ſeveral punill- 
ments to each, but the Court bound them to their good Behaviour for a Year, 
e. Mich. 29 Car. 2. Dominus Rex. v. Nichols and. Rabins, 3 Keble 803. 

And generally it is, that an Ordinary for the peace of the Church, may in. 
hibit any perſon from making a diſturbance in the Church, where he foreſees 
a diſturbance is likely to be, and if his inhibition be diſobeyed, may excon- 
municate for the contempt, Hutton s Caſe, Latch. 116. So may the Church- 
wardens. juſtify to appeaſe any. Irreverence, or diſorder in the Church, 0 
Church yard in time of Divine Service, as to whip Boys, or take off the Hats 
of thoſe who. Irrevexently would keep them on, Mich. 18. Car. 2. Ham. 
Planner, 2 Keble 124, fame Caſe, 1 Sanders 1,3. & 1 Siderfin 301. or a perion 
may be Indicted for, uſing indecent. and Irreverent Behaviour in the Church 
during Divine Service, Besch 15. Car. 2, 1 Keble 491. or a, Supplicavit ma) 
be granted againſt ſuch a Perſon, that is, a Writ whereby the party complained 
of, ſhall be bound to give ſurety, and be bound to kcep the Peace, Pauſch. 14 
Car. 2. the King v. Douglaſs, 1 Kelle 290. 


And it ſeems char the Miniſter himſelf if he be guilty of any misbehatiot 
in his Preaching, or ctherwiſe in the Church, may be bound to die good Be. 


haviour, Hamſan : C:ſe, Hetley 104. 
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It is alſo Enacted, That if any perſon o2 perſons at any time 02 times af- 
ter the tenth day of June, do and ſhall willingly, and of purpoſe malicioulſly, 
02 contemptuouſly come into any Cathedral o Pariſh Church, Chappel oz 
other Congregation permitted by this Ax, and diſquiet oz diſturb the lame, 


oꝛ miſuſe any Pꝛeacher o2 Teacher, ſuch perſon o2 perſons upon proof there- 


- of befoze any Juſtice of Peace, by two oz more ſufficient Witnefſes, ſhall 
find two Sureties to be bound by Recognizance in the penal lumm of fifty 
pounds; and in default of ſuch Sureties, ſhall be committed to Puſon, there 
to remain till the next General oz Quarter Seſſions, And upon conviction 
of the (aid offence, at the ſald General oz Quarter Seſſions, ſhall ſuffer the 
pains and penalty of twenty pounds to the uſe of the ing and Queens 
Majeſties, their Heirs and Succeſſozs, Stat. x W. and M cap. 18. 
Beſides the Acts of Parliament which thus ſecure the Miniſter in his quiet 
Officiating, there be theſe three Canons which alſo reſtrain all diſturbance 
and moleſtation. 


| C AN. XVIII. A Reverence and Attention to be uſed within the Church 
in time of Divine Service. 


In the time of Divine Service, and of every part thereof, all due reverence is to 
be uſed for it is according to the Apoſiles Rule, Let all things be done decent- 
ly and according to order. Anſwerable to which Dany and Order, we judge 
theſe our Directions following: No Man ſhall cover his Head in the Church or 
Chappel in the time of Divine Service, except he have ſome infirmity, in which caſe 
let him wear a Night-cap or Coif. All manner of Perſons then preſent, ſhall reve- 
| rently kneel upon their Knees, when the general Confeſſion, Litany and other Pray- 

| ers are read; and ſhall ſtand up at the ſaying of the Belief, according to the Rules 

in that behalf preſcribed in the Book of Common Prayer; and likewiſe when in time 
of Divine Service, the Lord Jeſus ſhall be mentioned, due and lowly reverence 
ſhall be done by all Perſons preſent, as it hath been accuſtomed, teſtifying by theſe 
outward Ceremonies and Geſtures, their inward Humility, Chriſtian Reſolution, 
and due acknowledgment, that the Lord Jeſus Chriſt, the true eternal Son of God 
is the only Saviour of the World, in whom alone all the Mercies, Graces, and Pro- 
| miſes of God to Mankind, for this Life and the Life to come, are fully and wholly 
compriſed. None either Man, Woman, or Child, of what calling ſoever, ſhall be 


and underſtand that which is read, Preached, or miniſtred : Saying in their due 
place, audibiy with the Miniſter, the Confeſſion, the Lord's Prayer, and the Creed : 
And making ſuch other Anſwers to the Publick Prayers as are appointed in the Book 
f Common Prayer; neither ſhall they diſturb the ace or Sermon by walking or 
| talking, or any other way, nor depart out of the Church during the time of Service 
or Sermon, without ſome urgent or reaſonable cauſe. 


CAN. XIX. Loyterers not to be ſuffered near the Church in time of Di- 
vine Service. 


| The Church-wardens or Queſt-men and their Aſſiſtants ſhall not ſuffer any zdle 
| Perſons to abide, either in the Church-yard or Church-porch, during the time of 
Divine Service or Preaching, but ſhall cauſe them either to come in or to depart. 


CAN. (xl. Diſturbers of Divine Service to be preſented. 


In all Viſitations of Biſhops and Archdeacons, the Church-wardens or Queſt-men 
and Side. men, ſhall truly and perſonally preſent the names of all thoſe which behave 
themſelves rudely and diſorderly in the Church, or which by untimely ringing of 
Bells, by Walking, Talking, or other noiſe ſhall kinder the Miniſter or Preacher. 

I: | Mm 2 | CH AP. 


otherwiſe at ſuch times buſied in the Church, than in quiet attendance to hear mark 
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CHAP. XXXV. 


Contents. The Duty of Miniſters in reading ſome particular Add 
of Parliament, and Proclamations of the Hing: As likeyi(: 
Briefs, Citations, GC. 


He legiſlative Authority of this Kingdom for the better promulgation of 
ſome good and wholſom Laws, has thought fir to require the publick 
reading of them in the Church after Morning Prayer, or Semen, To the 
end that all Chriſtian People may have the more eaſie, and more perfect knoy. 
ledge of them, and be more inclined to pay their obedience to them. The 
firſt Statute appointed to be read in Churches was (1I think ) Anno 3 Jac. 1, 
c. I. An AG far a Public Thankggrving to Almighty God every Tear on ile Fifi, 
day of November, as before recited, Chap. 32. the Annual Reading preſcribed 
in theſe Words: And becauſe all and every Perſon map be put in mind of his 
Duty, and. be then, better pzepared to the (aid Polyp Service, be it enacted ty 
the authozity ats2eſaid, that every Miniſter ſhall give warning to his Pariſh 
oners publickly Nabe Church at Boming Payer, the Sunday beſoze every 
ſuch Fifth day of November, fox the due obſervation of the ſaid day; andthat 
after Wozning Pꝛaper o Pzeaching upon the ſaid Fifth day of Novenbe, 
toe ublickly, diſtinaly, and plainly this pzefent dd. 
he next Statute appointed to be read in Churches, was (I think) Ax. 12. 
Car. 2. cap. 14. An Ad for a perpetual Ansiverſary Thanksgiving on the nine and 
twentieth day of May, as recited in the foregoing Chap. 32. and the publick 
Reading of it enjoy ned in theſe words. And to the end that all perſons may 
be put in mind ot their Duty thereon, and be the better pzepared to diſcharge 
the dame, with that Piety and Devotion as becomes them; be it further en. 
aced, that every Miniſter ſhall give natice to his Pariſhioners publickly in the 
church at Bozning Pzayer, the Lozd's day next befaze every ſuch twenty 
ninth day of May, fo; the due obſervation of the ſaid Day, and ſhall then like- 
wiſe publickly and diſtinctly read this pzeſent.Ac to the People. 
Where Note, that although theſe two Acts of Parliament be equally eu. 
Joined to be read in Churches, yet the time and manner of reading them arc 
indeed different. For 1ſt. as to the time of Reading, the Act for the 5th. 0 
November, is to be read upon the ſaid Day, and not when the notice of it was 
given the Sunday before. Whereas the Act for the 29th. of May is to be read, 
not on the Feſtival it ſelf, but on the Lord's day next. before every ſuch twenl) 
ninth day of May. Then 24ly in a differing manner, the Act for the 5th. of 


November, to be read after Morning Prayer. or Preaching; but the Act for the | J 


29th. of May at Morning Prayer, when notice is publickly given in the 
Church for the due obſervation of the ſaid Day, that is, immediately after thc 
Nicene Creed. | 

The Third and laſt Statute appointed to be read in Churehes for the. tert0! 
of evil Doers, is the Statute — Anno 6 and 7 Gul. 3. cap. 1 1. An A@ for the 


more efſeual ſuppreſſing -prophane Curſing and Sneaving, whereby it is enacted. 


Whereas it is found by experience, that an Ac of Parliament made in the 


one andtwentieth peax of the eign of Ring James the Firſt, Entituled, An Act 
to prevent and reform rophane Curſing and Swearing, hath pꝛoved ineffeaual 
to the ſupp 
ſaid Act 3 


elling of thoſe deteſtable Sins, by reaſon of ſome Tefictencies in the | | 
= elt therefoze enacted by the King's moſt excellent Majeſty, by — 
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269 
with the addite and conſent of the Lozds Spiritual and Tempozal, and Com- 
mons in this preſent Parliament affembled, and by the Authozity of the lame, 
that if any perfon oz perfons thafl after the four and twentieth day of June, in 
the year of out Lozd, One thonfand fir hundred ninety five, pꝛophanely fwear 
02 curſe in the pefence 0? hearing of any Juffice of Peace of the County, 
Riding 02 Divilion,o2 of the Bayoz o2 other Head Officers oz Juſt ice of Peace 
fo: any City oz Town Cowonate, where ſuch Dffence is 02 Hall be committed, 
02 that ſhall be thereof convicted by Dath of one Witneſs, oꝛ by the confeſſion 
of the Party offending befoze any Juffice of Peate of the County, 02 Yayo, 02 
"Bailiff, oz other chte Officers oz Juice of the Peace of ſuch City oꝛ Town 
Coppoꝛate, where the ſaid Dffence ſhall be committed, that then fo2 every ſuch 


Chap. 35: 


- Offence, the party ſo offending ſhall fozfett and pay to the uſe of the Poo? of the 


Pariſh, where fuch Offence oz Offences (all be committed, the reſpective 


' Sums herein after mentfoned, (that is to ſay) Every Servant, Day La- 

bourer, Common Soldier and Common Seaman one Shilling; and every 

© other perſon two Shillings'; and in cafe any of the perſons afozeſatd (all, af- 
ter Corvinion offend a ſecond time, ſuch perſon ſhall fozfeit and pay double; 

and if a third time, treble the Sum reſpectively, by him oz her to be paid fo2 . 


the firſt Dffence. x 
And it is hereby further Enacted, That upon neglect o2 refuſal of payment 


| of the ſaid Foxfeiture, any Juftice of Peace of the County, Riding oz Diviſion, 
© 02 Mapyoz, oz other Þead Officer oz Juſtice of Peace of auy City, oz Town 
© Coppozate, where the ſaid Offence ſhall be committed, ſhall, and are hereby 
authpoztped and required to direc and ſend his (Warrant to the Conſtable, 
* Tythingman, Churchwarden, o2 Overſeer of the Pooꝛ of the Pariſh where the 
 Dffence ſhall be committed, 02 where the Dffender ſhall Be thereby com. 


manding them, oꝛ ſome one oꝛ moze of them, to levy by Dfftreſs and Sale of 


bk the Hoods of the Offender, the Sum ſo foxfeited fo2 the uſe of the Pooz of 


the Partſh, as afozeſafd ; And in caſe no ſurh Diſtreſs can be had; then every 


| ſuch Offender, being above the age of (irteen years, ſhall, by CUarrant under 
the and and Seal of the ſaid Juſtice of Peace oz other Officer, as afozeſaid, 
be publickly ſet in the Stocks koꝛ the ſpace of one hour fo2 every fingle Dffence, 


andfo2any number of-Offences, whereof he ſhall be convicted at one and the 
ſame time, then two hours; And ik the party offending be under the age of 


| fitteen pears, and ſhall not fothwith pay the ſaid Fozfeitures, then he o2 che 
dall by Tarrant, as afozeſaid, be whipped by the Conſtable,o2 by the Parent, 


| Guardtan o: Matter of ſuch Offender in the preſence of the Conſtable, 


And be it farther Enacted, That if any Juſtice of the Peace, oꝛ Chief Ma. 


| Liltrate, ſhall 'wilfully and wittitigly ofnfe the perkozmance of his duty in the 
|} Crecution of this Aa, he ſhall foxfeit the Sum of five pounds, the one Motety 
do the uſe of the Inkozmer, to be recovered by Agion, Suit, Bill 02 Platnt, in 
© any of his Majeſty's Courts at Weſtminſter, wherein no Efſoign, Pꝛoteqlon 
e Uager of Law ſhall be allowed, no2 any moze than one Imparlance. 


And it 1s-herevy further Enacted, That if any-Agion oz Suit ſhall be com- 


| mencev'v2 brought againit any Juffice of Peace, Conſtabie oz other Officer 02 
| perſon whatſoever, fo2 doing oz cauſing to be done any thing in purſuance of 


this Art, concerning the-ſaid Dffences, the'Defendant in ſuch Action map plead 


| the General Jfſue, and give the ſpecial Matter in Evidence; And if upon ſuch 


Action, Uerdict be gwen fo2 the Defendant, oz the Plaintiff become Nonkuit, 
| NDiſcontinue his Action, then the Defendant ſhall have ttgble-Coſts. 
Dꝛovtord always, and it is hereby Enacted, That no perſon ſhall be pꝛoſe⸗ 


W ted oz troubled fo2 any Offence againſt this Statute, unleſs the ſame be 


Noved 02 pꝛolecited within ten days next after the Offence committed, 1 
| nd 
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ä And it is further Enacted by the Authozity afozelaid, That this Ac ſhall be 


publickly read four ſeveral times in the Pear in all Pariſh Churches, and aj 
publick Chappels, by the Parſon, Uicar oz Curate of the reſpenive Pariſhes 
o2 Chapples, immediately after Yozning Pꝛaper on four ſeveral Sundays, 
(that is to is ſay) the Sunday next after the four and twentieth day of June, 


the nine and twentieth day of September, the five and twentieth day of De 


cember, and the five and twentieth day of March, under the pain of twenty 
Shillings fo2 every ſuch Dmiſſion oz Meglec. 

And be it turther Enacted by the authozity afozeſaſd, That the Juſtice of 
Peace, Yayo? 02 other Head Officer. ſhall Regiſter in a Book, to be kept fo) 
that purpoſe, all the Convictions made befoze him upon this Aa, and the time 
of making thereaf, and fo2 what Offence, and ſhall certifie the lame to the next 
General Quarter Seſſions of the Peace, fo2 the ſaid County oz Place, where 
the Offences are committed, to be there kept upon Recozd by the reſpegive 
Clerks of the Peace, to be ſeen without Fee oꝛ Reward. 6 & 7 W. 3. cap. 1, 

Note, The publick reading of the former Acts was enjoned by Precept on- 


ly; This alone by Penalty, on the Miniſter omitting or neglecting his Duty 


herein. But obſerve, the duty being made perſonal and extending to the Par. 
ſon, Vicar or Curate, the Penalty ſhall be levied nor on the Benefice, nor on 
the Incumbent if he be not himſelf Reſident ; but on the Curate, or other Per- 
ſon allow'd to officiate. Note further, there is this difference in a Juſtice of 
Peace, and a Miniſter becoming obnoxious to penalties in this Act; the Ju- 
ſtice of Peace or chief Magiſtrate, ſhall incur no forfeiture, unleſs he willfully 
and wittingly omit the performance of his Duty. But the Miniſter ſhall be liable 


to forfeiture, for the bare omiſſion of his Duty, though ſuch omiſſion were not 


willful, but caſual and undeſigned. 

The diligent reading of this Act was expreſly recommended by the Archbi- 
ſhop of Canterbury, in his Letter to the right Reverend the Lords Biſhops of 
his Province, July 16th. 1695. in theſe words, In ihe Bf place, it is the King's 
Pleaſure, that you take eſpecial care concerning the late AG againſt prophane Curſing 
and Swearing, not only that it be publickly read, as the Law has in that caſe pro- 
vided, but that the Clergy be directed, both in their Catechizing and Sermons, to 
w_ often upon thoſe Points, io the end that by God's bleſſing upon their faithful 

ndeavours, a flop may be put to thoſe execrable Wit keaneſſes, which, if they le 

Church and 

Nation. Secondly, There are alſo other Ad, to be read publickly in Churches, 

which yet are not read ( as I underſtand) in many places, I deſire you to re- 
medy that Negle@. 


The ſame Honourable Prelate has given this good Advice in his circular | 


Letter, A. D. 1699. Which Information and Requeſi, eſpecially in ile caſe of ſuch 
incorrigible Offenders, can be made by none ſo properly as by the Clergy, who muy 
beſt be ſuppoſed to underſtand the necelſity there is of having recourſe to the Citil 
Magiſtrate. And ſince our Lam. givers have enadted theſe Temporal Puniſhment:, 


on purpoſe 10 aſſiſt us in the diſcharge of our Miniſtry, it would be a great failing | 


in us, not to make uſe of thew, when all other Methods have been tried io little a 


no effect. 

, pious Perſon of the Laity, ſhould, if need be, be put in mind by the Clerg), 
that he ought to think himſelf obliged to uſe his beſt Endeavors to have ſuch offenders | 
puniſhed by the Civil Magiſtrate, as can no otherwiſe be amended. And that when 
he hears his Neighbour Swear or Blaſpheme the Name of God, or ſees him offend 
in Drunkenneſs or Prophanation of the Lord's day, he ought not to neglect to gite 
the Magiſtrate notice of it : In ſuch a caſe to be called an Informer, will be ſo fu, 
from making any Man odious in the judgment of ſober Perſons, that it will tend 


[9 
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to his Hunour, hem he makes it appear by bis wwblameable behaviour, and the care 
be takes of himſelf and his own famnly, that be doth it purely for the Glory of God, 
and the good of bis Brett rem. 1 
Altho no other Statutes of this Realm are enjoined to be read in Churches, 
but ſuch only as have been before mentioned. Yet if we confider the good 
uſe and benefit of ſuch publick Reading. As, I/. That by this means many 
of the poor and ordinary People come to the notice of the Law, and the know- 
of their Duty, of which they might ovherwiſe have remain d Ignorant, 
or at leaſt Inadvertent. 24h), That fuch folemn way of Reading, after Di- 
vine Service in the Church, does raiſe more attention, and leave a better im- 
pteſſion, chan if the ſame Law were promulg d in any other place, at any or- 
dinary Time. 3a), That looſe and wicked People by hearing ſentence open- 
ly pronounc'd upon them, may be the more afraid to offend; and may be re- 
rain'd by Terror, when they would not have obey'd for Conſcience Sake. 
4thly, That good Magiſtrates and conſcientious Informers may be the more 
encourag'd to diſcharge their Duty, when the powers committed to them, and 
che Excntion pres'd upon them, are openly dectar'd in the face of the Con- 1 
gregation. 5½j, That Miniſters may with greater Zeal rebuke Vice and 4 
Profaneneſs, when they can argue from humane as well as Divine Laws, and i 
can threaten a preſent Vengeance, as well as a future Judgment. 6#hly, Thar 11 | 


271 


all Chriſtian Subjects may be the better diſpoſed to lead 4 quiet and peaceable 
life in all Godlinejs and Honeſty 5 when they hear the Civil Government con- 1 
cern d for the Honour of Religion, and finding the Magiſtrate ſo becoming 48 
the proper Miniſters of God. I ſay, conſidering theſe and many other ad- pM 
vantages of penal Statutes againſt Immorality and Profaneneſs, being read in Li 
Churches, it were to be wiſhed, chat che like Proviſo had been made for thoſe * 
other Acts of Parliament that condemn and puniſh the more notorious ſins; N 14 
ſuch, ſuppoſe, as Anno 5. Eliz. cap. 9. An Ad for puniſhment of ſuch Perſons 1] 
as ſhall procure ar conmit any willful Perjury. Anno 4. Jac. 1. cap. 5. An At | 
for repreſſing the odious and Ioathſom fin of Drunlenneſt. Anno 21. Jac. 1. 
cap. 7. Au Act for the better repreſſing of Drunkenneſs, and reſtraining the inor- 18 
divate haunting of Inns, Ale-houſes, and other Victralling Houſes, Anno 29. *) vl 
Car. 2. cap. 7. An AC for the better Obſervation of the Lord's day, commonly N 
called Sunday, Anno 9 and 10. Gul. III. A= Ad for the more e ſſedbual ſappreſ- 1 
forg of Blaſphe nn and Profaneneſsg. And ( to be read within the Cities of Lon- Wah 
don and Weſtminſter, and the Liberties of the ſame) Anno 3 Fac. 1. cap. 21. is HR 
An Ad to reſtrain the Abu ſes of Players : If theſe and the like wholfom Laws 
made, or to be made were enjoin'd to be read in Churches upon ſeveral ſtated 
Sundays, it would toon teach our common People the more readily to under- 
fland their Duty, and the more cautiouſly to practiſe it. 

But there is one thing to be wiſhed for in this matter; which is, that when 
Acts of Parliament are enjoined to be read in Churches, there might be ſome 
Proviſo added, that the Church-wardens ſhould be obliged to procure ſuch 
Acts at the charge of each Pariſh, and preſerve them as Goods of the Church, 
for ſucceſſive uſe and application of them. Left for want of ſuch Proviſion, it 
ſhould come to pals, ( what I doubt has already often hapned) that in remote 8 | 
g Villages and poor Benefices, the Miniſters have no due notice of ſuch Acts wal tl 

| 

| 
| 


to be read, or be not ſo able to purchaſe them; and the two Acts for the 5th. 
of November, and 29th. of May have been very often neglected to be read in 
Country Churches: And even in Cities Towns, and Corporations, Miniſters 
were forc d to read them out of a large Statute Book brought into the Desk, 
in not ſo decent and reverent a manner, becauſe thoſe Acts were nor in ſuffi- 


cient numbers ſingly Printed, and becauſe the Clergy could not ſo well pro- q 
cure them. Js 4 | 
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This miſchief has been in great meaſure remedied by the vigilant and pious 


care of the moſt Reverend Father in God, Thomas, Lord Archbiſhop of Cay. 


terbury, who for the better accommodation of the Clergy, and the Good of the 
Publick, has cauſed to be Printed and Publiſhed in a ſmall and cheap Volum, 


Od. A Colledl ion of Articles, Canons, In junctions, &c. Together with ſever, 
Acts of Parliament concerning Eccleſtaitical Matters, ſome whereof are to be read 


in Churches, London, MD CXCTX. | 

The Pariſh Prieſt is likewiſe to obſerve, that beſide the expreſs Acts of par. 
liament before mentioned, His Preſent Majeſty, being therennto moved by tj; 
pious Addreſs of the Commons in Parliament aſſembled, has by the Advice of bis 
Privy Council, iſſued out two ſucceſſive Proclamations, for preventing and pus 
miſhing Immorality and Prophaneneſs ; and has charged and commanded every Mini. 
ſter in his reſpective Pariſh or Chappelry, to read or cauſe to be read the ſaid Pr 
clamations at leaſt four times in every Tear, immediately after Divine Service, 


The firſt Proclamation for preventing and Puniſhing 
Immorality and Profaneneſs. 


William R. 


vw Hereas We cannot but be deeply ſenſibly of the great Gul. 
neſs and Mercy of Almighty God, in putting an End ti 
a long bloody and expenſive War, by the concluſion of an honour- 
able Peace; ſo we are not leſs touched with a Reſentment, that 
notwithſtanding this and many other great Bleſſings and Delive- 
rances, Impiety, Prophaneneſs, and Immorality, do ſtill abound in 
this our Kingdom: And whereas nothing can prove a greater diſ- 
honour to a well ordered Government, where the Chriſtian Faith is 
profeſſed, nor is likelier to provoke God to withdraw his Merc) 
and Bleſſings from us; and inftead thereof, to inflict heavy and 
ſevere Judgments upon this Kingdom, than the open and avoned 
practice of Vice, Immorality, and Prophaneneſs, which amoneſ! 
many Men has too much prevailed in this Our Kingdom of late 


Tears, to the high diſpleaſure of Almighty God, the great ſcandal | 


of Chriſtianity, and the ill and fatal Example of the reſt of Our 


Loving Subjects, who have been ſoberly Educated, and whoſe In» | 


clinations would lead them to the exerciſe of Piety and Vertue, did 
they not daily find ſuch frequent and repeated Inſtances of Diſc 
lute living, Prophaneneſs, and Impiety, which has in a great mea- 
ſure been occaſioned by the neglect of the Megiſtrates, not putting 
in execution thoſe good Laws, which have been made for ſuppreſ 
ſing and puniſhing thereof, and by the ill example of many in Au- 
thority, to the great diſhonour of God, and reproach of our Keligi- 
on: Wherefore, and for that, We cannot expect increaſe or conti- 
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nuance of the Bleſſings We and Our Subjects enjoy, without pro- 
viding Remedies to prevent the like Evils for the future ; We think 
our ſelves bound by the Duty we owe to God, and the Care we have of 
the People committed to our Charge, to proceed in taking effectual 
Courſe, that Religion, Piety, and good Manners may, according to 
our hearty deſire, flouriſh and encreaſe under our Adminiſtration and 
Government ; and being thereunto moved by the pious Addreſs of the 
Commons in Parliament aſſembled, We have thought fit by the Advice 
of our Privy Council, to iſſue this our Royal Proclamation, and do 
declare our Royal Purpoſe and Reſolution to Diſcountenance and Pu- 
niſh all manner of Vice, Immorality, and Prophaneneſs in all Per- 
ſons, from the higheſt to the loweſt Degree within this our Realm, and 
particularly in ſuch who are imployed near our Royal Perſon ; and that 
for the greater incouragement of Religion and Morality, We will upon 
all occaſions diſtinguiſh Men of Piety and Virtue, by Marks of our 
Royal Favour. And we do expect, that all perſons of Honour, or in 
place of Authority, will to their utmoſt contribute to the diſcounte- 
nancing Men of diſſolute and debauched Lives, that they being re- 


| duced to Shame and Contempt, may be enforced the ſooner to Reform 
| their ill Habits and Practices, that the diſpleaſure of Good Men to- 


ward them, may ſupply what the Laws ( it may be ) cannot wholly pre- 
vent. And for the more efjefual reforming theſe Men, who are a 
Diſcredit to our Kingdom, Our further Pleaſure is, and we do hereby 
ſtrictlj charge and command all our Judges, Mayors, Sheriffs, Fu- 
ſtices of the Peace, and all other our Officers and Miniſters, both Ec- 
cleſiaſtical and Civil, and other our Subjects, whom it may concern, 
to be very vigilant and ſtrict in the Diſcovery and the effeftual proſe- 
cution and puniſhment of all Perſons, who ſhall be guilty of * 
Drinking, Blaſphemy, Prophane Swearing and Curſing, Lewdneſs, 
Prophanation of the Lord's Day, or other Dilſolute, Immoral or Diſor- 
derly Practices, as they will anſwer it to Almighty God, and upon 
pain of our Higheſt Diſpleaſure. And for the more effectual proceed. 
ings herein, we do hereby direct and command our Judges of Aſſizes 
and Juſtices of Peace to give ſtrict Charges, at the reſpective Aſſizes 
and Seſſions, for the due Proſecution and Puniſhment of all Perſons 
that ſhall preſume to offend in any the kinds aforeſaid; and alſo of 
all perſons that, contrary to their Duty, ſhall be remiſs or Negligent 
in putting the ſaid Laws in Execution; and that they do at their re- 
ſpeive Afſizes and Quarter Seſſions of the Peace, cauſe this our 
Proclamation to be publickly read in open Court immediately before the 
Charge is given. And we do hereby further Charge and Command 
NN , every 
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every Miniſter in his reſpective Pariſh or Chapel, to read or cauſe 
to be read this our Proclamation, at leaſt four times in every Tear, 
immediately after Divine Service,and to incite and ſtir up their reſpe. 
dive Auditories to the practice of Piety and Vertue, and the avoiding 
of all Immorality and Prophaneneſs. And to the end, that all Vice 
and Debauchery may be prevented, and Religion and Vertue practiſed 
by all Officers, private Soldiers, Mariners or others, who are impliy- 
ed in Our Service, either by Sea or Land; We do hereby ſtrifily 
Charge and Command all our Commanders and Officers whatſoeve,, 
that they do take care to avoid all Prophaneneſs, Debauchery, and 
other Immoralities, and that by the Piety and Virtue of their ogy 
Lives and Converſations, they do ſet good Examples to all ſuch as are 
uncler their Authority, and likewiſe to take care and inſpect the Beha. 
viour and Manners of all ſuch as are under them, and to punijh al 
thoſe who ſhall be guilty of any the Offences aforeſaid. And whereas 
ſeveral wicked and prophane Perſons have preſumed to Print and 
Publiſh ſeveral pernicious Books and Pamphlets, which contain in 
them impious Doctrines againſt the Holy Trinity, and other funds 
mental Articles of our Faith, tending to the ſubverſion of the Chri- 
ſlian Religion; therefore for the puniſhing the Authors and Pulli 
ſhers thereof, and for the preventing ſuch impious Books and Pan- 


phlets, being Publiſhed or Printed for the future, We do hereby ſtrilt 


ly charge and prohibit all Perſons that they do not preſume toWrite, 
Print or Publiſh any ſuch pernicious Books or Pamphlets, under the 
pain of incurring our High Diſpleaſure, and of being puniſhed ac. 
cording to the utmoſt Severity of the Law. And We do hereby ſtrict- 
ly Charge and Require all our loving Subjects to Diſcover and Appre- 
hend ſuch Perſon and Perſons whom they ſhall know to be Authors. 
Publiſhers of any ſuch Books or Pamphlets, and to bring them be- 
fore ſome Fuſtice of Peace or chief Magiſtrate, in order that they my WW 
be proceeded againſt according to Law. 


Given at our Court at Kenſington the four and twen- 
tieth day of February, 1697. in the Tenth year 
of our Reign. es | 
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A Second Proclamation, for Prey enting and Puniſh- 
ing Immorality and Prophaneneſs. 


William R. 


FE WW Hereas nothing can prove a greater Diſhonour to a well Order- 
| ed Government, where the Chriſtian Faith is profeſſed, nor 
Is likelier to provoke God to withdraw his Mercy and Bleſſings from 
Us, &c. We do hereby ſtrictly Charge and Command all our Comman- 
ders and Officers whatſoever, that they do take care to avoid all Pro- 
| phaneneſs, Debauchery, and other Immoralities, and that by the Pie- 
E ty and Virtue of their own Lives and Converſations, they do ſet good 
Examples to all ſuch as are under their Authority; and likewiſe. 
take care, and inſpect the Behaviour and Manners of all ſuch as are 
under them, and to puniſh all thoſe who ſhall be guilty of any of the 
| Offences aforeſaid. 


Given at our Court at Kenſington the ninth day of 


> December, 1699. in the Eleventh year of our 
Reign. 


Nate, This ſecond Proclamation is only a new Edition of the Former, a 
further Publication or Reinforcement of it, only leaving out the Preface of the 
| Firſt, which related to that juncture of Time, the concluſion of an Honourable 
| Peace; and likewiſe omitting the laſt Paragraphs of it, concerning the Wicked 
and prophane Perſons who have preſumed to print and publiſh ſeveral pernicious Books 
and Pamphlets, this being now provided for by Act of Parliament made 9 and 
10 V. 3. So as this latter Proclamation was only publiſhed to ſuperſede 
| thoſe parts of the former, which were eſpecially adapted to that Seaſon, Feb. 
24. 1697, and not ſo proper to the preſent time, Decem. 9. 1699. 

{ The Clergy are alſo obliged to read in their Churches the Royal Briefs or 
Letters Patents, to ask and receive the Charitable Benevolence of well diſpo- 
| ſed Perſons, upon occaſion of great Sufferings and Loſſes by Fire, or other 


than Legal, eſpecially becauſe of the No Obſtante Clauſe, Any Act or Statute 
lo the contrary in any wiſe notwithſtanding. 

Beſide Acts of Parliament, Proclamations, and Briefs, the Parochial Mi- 
niſter is by Canonical Obedicnce obliged to read all Citations and Forms of 
Excommmunication, and other regular Precepts and Orders that are enjoyned by 
the Dioceſan or other Ordinary of the Place. And yet when any Forms of 
Admonition, Cenſure or Enquiry, do iſſue our of the Spiritual Court drawn 


luch Original Writing, or not rather a Tranſlation or familiar Explication of it. 
or I think it is not agreeable to the Rules of our Church, nor indeed to the 
nature of our Reformed Religion, to have any thing read in our Congregations 
na Iongue not underſtood by the People. 
| Nn 2 6 There 


Caſualty. Though ſome have cenſured ſuch Briefs as Arbitrary and more 


up in Latin; it may be a juſt Queſtion, whether the Miniſter is bound to read 
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There is one Abuſe and Innovation brought in to ſome Country Churches, 
of cauſipg the Pariſh Clerk or Sexton to proclaim in the Church, the keeping 
of Courts, the Variſh Meetings, and other occaſional Summons: Nay fome. 
times to publiſh Hues and Cries, and Enquiries after loſt Goods, ec. al 
which are unſuitable to the Place, and We in the Perſon. If in Country 
Villages, it may be convenient to notiſie ſuch things when the People are moſt 
aſſembled together: Yet ſuch notice ſhould be given in the Church-yard or 
Porch, not in the Body of the Church, or at leaſt not there by any Lay-Off. 
cer. For the Rubrick does expreſly declare, that nothing ſhall be proc laid 
or publiſhed in the Church, during the time of Divine Service, but by the Mini. 
ſter : Nor by H any thing but what is preſcribed in the Rules of this Book, 6. 
enjoined by the King, or by the Ordinary of the place. 
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CHAP. XXXVI. 


Spiritual Perſons not to take Farms, or buy or fell for Lucre or 
Profit, &c. 


ES a Miniſter may yet the better perform his Duty, viz. without d- 
{traction (as far as may be) it hath been Enacted as followeth : fy 


the more quiet and vertuous increaſe and maintenance of Divine Service, 
the preaching and teaching the word of God, with godiy and good example 
giving, the better diſcharge of Curates, the maintenace of hoſpitality, the 
relief of poo? people, the increaſe of devotion, and good opinton of the lap ſt 
toward the ſpiritual perſons : Be it enacted, orvained and eſtabliched by the 
Ring our Sovereign Low, with the aſſent of the Lows Spiritual and Cem. 
poral, and the Commons in this pꝛeſent Parliament affembfey, and by av 
thority of the ſame, that no ſpiritual perſons, fecular 02 regular, of what de⸗ 
gree ſoever he o2 they be, ſhall from henceforth take to farm to himſelf, 0 
to any perſon oꝛ perſons to his uſe of the Leaſe o2 Sant of the King our 99 
vereign Loꝛd, no? of any other perſon o2 perſons, by Letters Patents, In. 
dentures, TUritings, by wozd oz otherwiſe, dy any manner of means, at? 
DYanozs, Lands, Tenements, oz other Þeredftaments fo2 term of like, fo! 
term of years, 02 at will, upon pain to forfeit ten pound fo2 every Yont) 
that he, oꝛ any other to his uſe, ſhali otcupy any ſuch Farm, dyreafon of any ſuc) 
Leaſe o2 Gzant hereafter to be made: The one half of which fozkeiture to be 
to the King aur Sovereign Loꝛd, and the other half thereof to every ſuch pet- 
ſon that will ſue fo2 the fame by Original Ttirit, Bilt, o2 Plaint of Debt, 0! 
by any any information in any of the King's Courts: in which action and 
ſuit no wager of Law ſhall be admitted fo2 the defendant, noz any effoin, 0} 
protection allowed. 

And be it alle enaced by the authozity afozefatd, That all and every ſuch | 
ſpiritual perſon oꝛ perfons which now have, o2 occupy in farm by themſelves, 
02 by any other to their ufe, any Banos, Lands, Tenements oz Heredia 
ments of the Leafe o2 Grant of the King our Sovereign Lozd, oz any o 
ther perfon 82 perſons, fo2 term of life, oz fo2 years, 02 at wifi; by an? 
writing 62 otherwiſe, 92 that now have any annual Rents, oz other annual 
advantage 02 profit, by occaſion oꝛ colour of any ſuch teafe o2 farm, ſhall cleat!? 


bargain, ſell, give 02 grant away on this ſide the Feaſt of St. — - | 


* : . EE — - 8 8 8 . 
2 0 . _— — 73 __ — "2 * of "A 0 4 
„ ST ea a aaa - 7 aN 0a | | 
* 


unto any ſuch ſpiritual perſon oꝛ perſons, oꝛ to any other to their uſe, fo2 term 
reditaments, whereof they oꝛ any of them ſhall take any profit o: mediing by 
| colour of any ſuch leaſe oꝛ grant, and not by them bargatned, granted and 


ed away before the ſaid Feaſt, as is befoze {imited, ſhall from thenceforth be 
© utterly void and of none effec, es well againſt the teaſo2 oz teaſo2s, grants? 
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Archangel next coming, to aup ſuch lay perſon o2 perſons, as they will at 
their own nominations and appointment, all ſuch leale, term, intereſt, and 
profit as any ſuch ſpiritual perſon, 02 any other to his uſe now hath oꝛ have, 
in 02 by reaſon of any ſuch farm : So that in no wiſe any ſuch ſpiritual per- 
ſon 02 perſons at any time after the lame Feaſt, by theniſeives, 02 any other 
to their uſe, by any manner of means, fraud oꝛ male engine, ſhall have, uſe 
oꝛ occupy in farm any Manors, Lands, Tenements, oz Pereditaments of 
the demie, leale oꝛ grant of any perſon o2 perſons heretofoze made, 02 here- 
after to be made, to themſelves, oꝛ to any other ts their uſes : Noz from the 
ſaid Feaſt ſhall take any annual rent, oz other annual avvantage oz profit, by 
occaſton oꝛ colour of any ſuch leaſe oꝛ farm by any manner of means, upon 
pain to forfeit fo2 every month ſo occupying any ſuch farm, at any time after 
the lald Feaſt contrary to this preſent Ac, ten pound, and upon pain to foz⸗ 
feit ten times as much as any ſuch ſpiritual perſon, oz any to his uſe, ſhall 
take in any annual rent, advantage oz profit, by occaſion 02 colour of any 
fach teaſe, at anp time after the ſaid Feaſt : The one half of which forfeitures 
to be to the King aur Sovertegn Lozd, and the other half to him that will 
ſue fo2 the ſame, by oziginal writ, bill, o2 plaint of debt, o2 by info2mation, 
in anyof the King's Courts; in which anton oz (uit ns wager of Law ſhall be 
admitted fo? the defendant, no? eſſoin 02 protection at{owed. 

And be it allo enaded, That ali ſuch Leaſes made, o? hereafter to be made 


of lite, term of years, 02 at will, of any manors, lands, tenements, oz he- 


themletves, 02 by any to their uſe, after the faid Feaſt of Saint Michael, by 


v2 granto2s, their heirs and alſigus, and againſt every of them, as againtk 
the lealee oz leaſees, and their erecuts2s and aſſigns, and every of them. 
Provided atway, That this pzeſent Act chall not extend to any ſpiritual 
perſon oꝛ perſons in and fo? taking to farm any tempozalities, during the 
time of vacattons of any the Archbiſhopricks, Biſhopricks, Abbeys, Puories, 
02 other Collegiate, Cathedral oꝛ Conventual Churches, no2 to any ſpiritual 
perſon o2 perſons, that ſhall tender oꝛ make any traverſe upon any offices oz 
office, concerning hts oz their freehold. 

And be it alſo enaded by the aurhozity afozeſaitd, That no ſpiritual perſon 
02 perſons, ſecttlar o2 regular, of what eſtate o; degree ſoever they be, ſhall 
from henceforth by himſelf, no2 by any other fo2 him, no2 to his uſe bargain, 
and buy to ſell again fo2 any lucre, gain oz profit, in any markets, fairs, o2 
other places, any manner of Cattle, Cozn, Lead, Tin, Hides, Leather, 
Tallow, Fiſh, Tool, Mood, oz any manner of Uiaual oz Yerchandiſe, 
what kind ſoever they be of, upon pain to forfeit treble the value of every 
thing, by them 02 by any to their uſe, bargatned and bought to ſelt agatn, 
contrary to this Act, And every ſuch bargin and contract hereafter to be made 
by them, oz by any to their uſe, contrary to this Act, ſhall be ntteriy void 
and of none effect. And the one half of every ſuch fozfeiture to be to the King 
our Sovereign Low, and the other half to him that will ſve fo2 the ſame by 
vignal writ of debt, bill, plaint o2 infozmation, in any of the King's Courts: 
In which action oz ſuit no wager of Law fo2 the defendant ſhall be admitted, 
noꝛ any eſſoin noꝛ protection allowed. | 

P2ovided alway, That if any ſuch ſpititual perſon oꝛ perſons fhalf happen 
bereafter without fraud oz covin to buy any hozſeg, mares 02 mules, to — 

only 
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only intent to occupp fo2 himſelf oꝛ his ſervants, to ride ts and f20 upon his 
neceſſary buſineſs, 02 any other cattels o2 goods to the only intent and pur. 
poſe at the buying thereof to be imployed and put in and about his neceſſary 
apparel oꝛ his own houſe, oz of his perſon and ſervants, oz in, fo2 and about 
the only occupyitrg, manuring, 02 tillage of his own glebe oz; demean lands 
annered to his Church, oz fo2 the neceſſary expences of his own houlholy. 
keeping: and after the buping of any ſuch holes, cattel 02 goods, 02 exer- 
ciſe of them, oꝛ any of them, happeneth to miſlike any of them, that they 
ould not be good, p2ofitable, no2 conventent fo2 any of the purpoles above. 
ſaid, fo2 the which they were bought; that then every ſuch ſpiritual perſon 6} 
perſons may lawfully bargain and put away ſuch things lo by him bought, 
without fraud 02 covin, fo? any of the purpoſes aboveſatd, at his pleaſure and 
advantage; this Ac oz any thing therein contained notwithſtanding. 
Pꝛovided alway, That all Abbots, Puors, Abbeſſes, Poreſſes, Po, 
voſts, Pꝛeſidents, Maſters of Colleges and Poſpitals, and all other ſpiritu- 
al Governoꝛs and Governeſſes of any ſpiritual Bonaſteries, 02 Youſes of 
Religion, by what name oz names ſoever they be called, having Manozs, 
Lands, Tenements and Hereditaments, and other yearly Pꝛoſits in the 
right of their Monaſtertes, 02 Pouſes of the yearly value of viii C marks, 
v2 under, and not above, may uſe and occupy as much and as many of their 
demean Lands, Fee-farms,and Farms to their moſt advantage,commondity and 
p2ofit, to and fo2 the only maintenance of their Pouſes and Polpitalities, in 
as ample and large manner as they oz any of them oz their pꝛedeceſſozs, 0! 
the pꝛedeceſſoꝛs ot any of them, at any time by the ſpace of one hundred years 
laſt paſt, before the making of this Aa, have done, uſed and occupied; any 
thing in this preſent Ag to the contrary notwithſtanding. | 
Pꝛovided alſo, That every other ſpiritual perſon oz perſons, not having 
ſufficent Glebe, oz demean Lands in their own hands, in the right of their 
Churches, Ponaſteries, and houſes fo2 paſturage of Cattel, oz koz increaſe 
of Coꝛn, to and fo? the only expences of their houſholds, oz fo2 their carri- 
ages 02 journeys, may take in farm other Lands, and buy and ſell Coznand 
Cattel fo2 the only manurance, tillage and paſturage of ſuch farms, ſo that 
the increaſe thereof be alway employed and put to, and fo2 the only expences 
in their houſhoulds and hoſpitalities, and not in any wiſe to bup and Cell a: 
Jain, fo2 any other commodity, lucre oz advantage, any corn oz cattel, re- 
newing, coming oz growing in and upon any ſuch farm, oz otherwiſe, but 
only the remain and overplus above their expences of their houſholds, it any 
ſuch ſhall happen to the breed and increaſe thereof, without fraud oz covin; 
ony thing in the Law to this pꝛelent Aa to the contrary hereof notwithſtand- 
an. | 
And be it further enacted by the authority aforeſaid, That no ſpiritual per: 
(on, ſecular 02 regular, beneficed with cure, as is akore rehearſed, from the 
Feaſt of St. Michael the Archangel next coming, by authozity of any man: 
ner licenſe, difpenſation, oz otherwiſe, ſhall take any particular ſtipend 02 
ſalary to ſing fo2 any Soul, no2 have, 02 occupy by Himſelf, o2 by any other 
to his uſe, any Parſonage o2 Uicarage in farm, of the Leaſe oꝛ Grant of any 
perſon o2 perſons, no2 take any profit oꝛ rent out of any ſuch farm, upon pain 
to fofeit rl 8. fo2 every (uch week that he, oz any to his ule ſhall occupy, 02 
have any ſuch ſtipend o2 farm contrary to this preſent Aa, and upon pain to 
loſe ten times the value of ſuch profit o2 rent as he ſhall take out of any ſuch 
farm after the ſafd Feaſt. The one half of which fozſeitures to be to the 
King our Sovereign Low, and the other mofety to him that will ſue fo2 the 
lame by oz!ginal writ, bill, plaint of debt, oz by inkozmation in any - ” 
| | Rings 


— 
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King's Courts, in which ſuit and action no wager of Law ſhall be admitted 
fo! the Defenvant, no2 any eſſoin oz p2otenton allowed. 

192ovided always, That every ſpiritual perſon 02 perſons, having Lands, 
Tenements, oz other poſſeſſions tn the right of their houſes, above the year- 
ly value of eight hundred marks, may keep and retain in their occupation 
and manurance, as much of their ſaid Lands and Tenements, and other 
poſſeſſions, as ſhall be neceſſary and ſufficient fo2 paſturage of their cattel, 
and fo? tillage of con to be imploped and ſpent fo2 the only maintenance. 
ſuſtentation and keeping of his 02 their houſholds and hoſpitalities, without 
_ 02 covin : Any thing in this preſent Act to the contrary thereof notwith- 
ſtanding. 

Pꝛovided alway, That it map be lawful to every ſpiritual perſon oꝛ perſons 
to take in Farm any Meſes, Manſions oz Owelling-houles, having but on- 
ly D2chards 02 Gardens in any City, Bozough and Town, koz their own ha- 
* bitation oz dwelling : Any thing in this Aa to the contrary notwithſtand- 
ing. So that no perſon ſpiritual, other than be above provided foz, fo2 their 
| non-refidence, have any liberty of nonreſivence by colour of this Pꝛoviſo. 


Stat. 21 H. 8. c. 13. 


In an Action brought upon this Statute againſt a Parſon for taking Farms, 


1 it is a good plea for the Defendant to plead, Non habuit ſeu tenuit ad firmam 


contra formane ſtatuti; and the Defendant may upon ſuch plea give in Evi- 
+ dence, that the Farm was for the maintenance of his Houſe, &c. according 
to the Proviſo in the Statute, by Fitz and Shelley. But Baldwin Chief Juſtice 
contra, that he ought to plead that matter ſpecially, elſe cannot give it in Evi- 
| vidence, Bro. a&ion ſar leſtatute 3. And the Writ grounded on this Statute 
| ought to be Qui tam for the King and Party, &«c. therefore a Writ being 
brought which demanded the whole penalty for the Party, was ruled not to 
| be good. The Statute need not be mentioned in the Writ, Bro. ad ion ſur 
leſtatute. 4. 


r, 
Of Refidence and Non-reſidence. 


S the Law doth oblige every beneficed perſon to attend the Cure, and 
| perform the duty of the Incumbent thereof, and doth provide for the 
{ puniſhing of all Perſons diſturbing him doing the fame, or breaking the peace 
of the Church, and doth reſtrain him from diſtracting himſelf unneceſſarily 
with other affairs; fo for the better and more conſtant performance of his 
duty, Reſidence upon his Benefice by Law is enjoyned him, for it hath been 
Enacted, That as well every ſpiritual perſon now being promoted to any 
Archdeaconry, Deanry, oꝛ Dignity in any Monaſtery 02 Cathedral Church, 
02 other Church conventual 02 collegiat, oz being beneficed with any Par- 
lonage oz Ulicarage, as all and every ſpiritual perſon and perſons, which 
hereafter ſhall be promoted to any of the laid Dignities 02 Benefices, with 
any Parſonage 02 Aicarage, from the Feaſt of St. Michal the Archangel 
next coming, ſhall be perſonally reſident, and abideng in, at and upon his 
laid Oignity, Pꝛebend 02 Benefice, 02 at one of them at the leaff. 
Ind in caſe that any ſuch ſpiritual perſon at any time after the (aid Feaſt, 
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keep not reſidence at one of his ſaid Dignities, Pꝛebends 02 Benefices, ag 
is afozeſaid, but abſent himſelf wilfully by the ſpace of one month together, 
oz by the ſpace of two months, to be accompted at ſeveral times in any one 
year, and make his reſidence and abiding in any other places, by (uch time, 
that then he ſhall fozfeit fo2 every (uch default x li. ſterling ; the one half there. 
of to the King our Sovereign Lozd, and the other half of the lame to the par. 
ty that will ſue fo2 the ſame in any of the King's Courts by oztginal TUrit of 
Debt, Bill, Plaint oz Inkozmation: Jn which Action and Suit, the ODeken. 
dant ſhall not wage his Law, no2 have any Eſſoin oz P2otection allowed, 
And if any perſon 02 perſons procure 02 obtain at the Court of Rome, g 
elſewhere, any manner of licenſe 02 diſpenſation, to be non reſident at then 
ſaid Dignities, Pꝛebend oz Benefices, contrary to this A, that then ever; 
ſuch perſon oꝛ perſons putting in execution any (uch diſpenſation oz licenſe 
fo2 himſelf, from the ſaid firſt day of April, in the year of our Low God, 
M. D. and xxx. (hall run and incur the penalty, damage and pain of xx i, 
ſterling, fo2 every time ſo doing, to be fozteited and recovered, as is aboye, 
ſaid, and ſuch licenſe oz diſpenſation ſo procured, 02 to be put in execution, 
to be void and of none effec. : 
Pꝛovided always, that this Act of non reſidence ſhall not in any wiſe extend, 
ne be pꝛejudicial to anyſuch ſpiritual perſon as ſhall chance tobe in the King's 
ſervice beyond the Sea, no2 to any perſon 02 perſons going to any pilgrimage 
02 holy place beyond the Sea, during the time that they ſhall ſo be in the 
King's ſervice, 02 in the pilgrimages going and returning home; I20z to any 
Scholar oz Scholars being converſant and abiding fo2 ſtudy, without fraud 
o covin, at any Univerſity within this Realm o2 without, no2 to any of the 
Chaplains of the King's o2 Queen's, daily o2 quarterly attending and abiding | 
in the King's 02 Queen's moſt honourable houſholds; no2 toany of the Cha- 
plains of the Punce 02 Pꝛincelſs, 02 any of the King's o; Queen's Children, | 
Bzethren o2 Siſters, attending daily in their honourable houſholds, during lo 
long as they ſhall attend in any of their ſaid houſholds ; no2 to any Chaplain of 
any Archbiſhop oꝛ Biſhop, oz of any ſpiritual o2 tempozal Lozds of the Par: 
llament, daily attending, abiding and rematning in any of their Honourable 
houſholds; no2 to any Chaplain of any Dutcheſs, Yarqueſs, Countels, 
Cicounteſs o2 Baroneſs attending daily and abiding in anp of their honour- 
able houſholds; no2 to any Chaplain of the Lozd Chancelloz oz Treaſurer of 
England, the King's Chamberlain, oz Steward of his houſhold fo2 the time 
being, the Treaſurer and Controller of the King's moſt Honourable houſhold ! 
fo2 the time being, attending daily in any of their honourable houſholds; no2 to | 
any Chaplain of any of the Knights of the honourable D2der of the Garter, 0! 
of the chief Juſtice of the King's Bench, Ularden of the Pozts, 02 alſo of tl! | 
Maſter of the Rolis; no2 to any Chaplain of the King's Secretary and 
Dean of the Chappel, o: Amner fo2 the time being, daily attending and 

Dwelling in any their houſholds, during the time that any ſuch Chaplain 0! ! 
Chaplains ſhall abide and dwell, without fraud 02 covin, in any of the lab 
honourable houſholds ; no2 to the Maſter of the Rolls, 02 Dean of the . 
ches, no2 to any Chancelloz oꝛ Commiſſary of any Archbiſhop oz Biſhop 3 net! 
to as manp of the twelve Maſters of the Chancery, and twelve Advocates 0! ? 
the Arches, as be oz hereafter ſhall be ſpiritual men, during ſo long time ds 
they ſhall occupy their laid rooms and offices; noꝛ to any ſuch ſpiritual perlous 
as ſhall happen by tnjunction of the Lozd Chancelloz, oz the King's Council, 
to be bound to any daily appearance and attendance to anſwer to the Lau, 
during the time of ſuch Tnjuncton, 


1210 


— 


; Pꝛovided alſo that it ſhall be lawful to the King's Highneſs to give licenſe 
to every of his own Chaplains fo non reſidence upon their Benefices ; 
any thing in this pꝛelent Ac contained to the contrary notwithſtanding. 

Pꝛovided always, That every Outcheſs, Marchtouels, Counteſs, Baro⸗ 
neſs, Clidows, which have taken, oz that hereafter ſhall take any PHusbandg 
under the degree of a Baron, map take ſuch number of Chaplains,as is above 
limited to them being TUidows ; and that every ſuch Chaplatn may purchaſe 
Licence to have and take (ſuch number of Benefices with Cure of Soul, and 
have like liberty of Non reſidence, in manner and fozm as they might have 
done if their ſald Ladies and Miſtreſſes had kept themſelves idows; any 
thing in this pzeſent Act contained to the contrary notwithſtanding, Star. 
21 H. 8. cap. 13. | Hef! ; 

And afterwards it was Enacted as followeth, TUhere in the Parliament 
holden at Weſtminſter in the twenty firſt year of the Reign of our Sove: 
reign Lozd Ring Henry the Eighth, it was among other things ozdained 
and provided, that certain honourable perſons, as well Spiritual as Tem- 
pozal, ſhall have Chaplains beneficed with Cure, to ſerve them in their ho- 
nourable Houſes, which Chaplains ſhall. not incur the danger of any penalty 
dn fozfeiture made oz Declared in the lame Parliament koz INNon-refivence 
upon their ſaid Benefices, oz fo2 obtaining Licences 2 Diſpenſations of 
+ Pluralittes. Jn the which Ac no Pꝛoviſion was made fo2 any of the King's 


4 3 ay 
r 


Common Place, except only ko; the Chief Judge of the King's Bench, no? 
* fo2 the Chancelloz, no2 the chief Baron of the King's Erchequer, noz fo2 
aͤnp other inferioz perſons, being of the King s moſt honourable Council, as 
| by the (aid Act may appear. | | 
CUherefoze it is ozdained and enacted by authozity of this preſent Par⸗ 
| liament, That as well every Judge of the ſatd high Courts, and every of the 
Chancello2 and chief Baron of the laid Exchequer, the Kings General At- 
tomey, and General Soltcitoz, which fo2 the time is, be, oz ſhall be, ſhall and 
may from henceforth at his Liberty retain and have ſingularly to every of 
them in his houſe, oz attendant to his perſon, one Chaplatn having one Be- 
| nefice with Cure of Souls, which may be abſent from his ald Benefice, 
and not reſident upon the lame: The ſaid Statute made in the (aid one and 
| twentieth pear, 02 any other Statute, Aa oz Ozdinance made to the contrary 
in any wiſe notwithſtanding. Stat 25 H. 8. c. 16. . 4. at 

And it was farther Enacted, (Uhereas in the Parliament begun at London 
on the third day of November in the twenty firſt year of the Reign of ourSove- 
rein Loꝛd King Henry the Eighth, and from thence adjourned and p2020guen 
to the Palace of Weſtminſter, the ſeventeenth day of December then next en. 
luing, amongſt other good Acts and Dwvinances then and there by the autho- 
tity of the laid Parliament, it was eſtabliſhed, ozdained and enaced, That as 
well every ſptritual perſon, then being pꝛomoted to any Archdeaconry,Oeanrp 
o Dignity in any Yonaſtery 02 Cathedzal Church, 02 other Church conven- 
tual oz collegial, oz being beneficed with any Parſonage o2 Uicarage, as all 
and every (ſpiritual perſon and perſons, which ſhould after the Feaſt of Saint 
Michael the Archangel, which was in the fozeſatd one and twentieth pear of 
the Reign of our Sovereign Low King Henry the Eighth, be pzomoted to 


up ok the ſaid Oignities oz Benefices with any Parſonage oz Uicarage, 
» W Gould from the ſaid Feaſt of Salnt Michael the Archangel, be perſonally re- 
dent and abiding at and upon his ſald Oignity, Pꝛebend oz Benefice, 02 
W * one of them at the leaſt. Andin caſe any luch lpiritual perſon at any time 
ilter the ſaid Feaſt, kept not reſidence at one 8 his (aid Otgnittes, Pꝛebend 
0 Ju; 


| Judges of his High Courts, commonly called the King's Bench and the 


282 ie (Ing Man Lam: Or, Chap 3) 
NM Beneſices (as is afozeſaid.) but abſent himſelf wilfully by the ſpace of one 
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Month together, 02 by the ſpace of two Months, to be accounted at ſevery | - — 
times in any one year, and make his reſidence and abiding in any other plates un. 
by ſuch time, that then he ſhall fozfeit fo2 every ſuch default 10 J. ſterling, * hon 
as in the ſame Act moꝛe plainly doth appear. In which Ac among other Þy, * mot 
viſions contained and ſpecified in the ſame, it was p2ovided, That the (aj of 1 
Act of Non-reſidence ſhould not in any wiſe extend, ne be p2ejudicial to ay WM Oni 
Scholar oz Scholars, being converſant and abiding fo2 ſtudy without fraud g, hall 
covin at any Univerſity within this Realm, oꝛ without, as by the ſame Pꝛon ß mer 
ſion doth alſo appear moꝛe at large. Sithence the making of which good aa 1 5 
and Statute, divers and many perſons being beneficed with Cure of Sous 1 St. 
{as is afozeſatd) and being not apt to ſtudy by reaſon of their age oz other, | Þ 
' wiſe, ne never intending befoze the making of the (aid Act, to travel in ſuy tend 
within any the ſaid Univerſities fo2 the increaſe ot Learning, but rather min, We any 
ing and intending their own eaſe, ſingular lucre and pleaſure, by the ſame p. W phy, 
viſion colourably to defraud the ſame good Statute and Oꝛdinance, do daß WE terp? 
and commonly reſozt and repair to the (aid Univerſities of Oxford and Can. ver Q 
bridge, and to either of them, where they under the ſatd pꝛetence and colour x time 
ſtudy, do continue and abide, living diflolutely,nothing p2ofiting themſelves by perſo 
ſtudy at all in Learning, but conſume the time in idlenels and in other paſtimes to an 
and inſolent pleaſures, giving occaſion and evil example thereby to other poung 02 Pk 
Men and Students within the ſaid Univerſities, little o2 nothing regarding mong 
their cure and charge of Souls, contrary to the minds and intent of the ma: Univ 
kers of the fozeſaid good Statute and Oꝛdinance. And alſo divers and many An 
old beneficed men have and do continually remain there, never ererciſing no ſter it 
pactiſing their Learning to the example of virtue and maintenance of the Com- mong 
monwealth, in diſcharge of their conſcience, accozding to their duty, having and o 
nevertheleſs, and occupying ſuch rooms and commodities as were inſtituted tempo 
and ozdained fo2 the maintenance and relief of poo2 Scholars, to the great W attent 
hindzance and detriment of the ſame, Ker of 
Be it therefoze enacted by the King our Sovereign Lo2d, with the aſſent of fo! N 
the Lows Spiritual and Tempozal, and the Commons in this pꝛelent Par: Diſpe 
liament aſſembled, That all and ſingular ſpiritual perſon and perſons, which Head 
now be, oz hereafter ſhall be to any Beneſice o2 Benefices pꝛomoted as is a. the C 
fozeſaid, being above the age of fozty years, (the Chancelloz, Clice-Chancel- the Ft 
102, Commiſſary of the ſaid Univerſities, o2 any of them, TUardens, Deans, veries. 
Pꝛovoſts, Preſidents, Recto2s, Maſters, Pꝛincipals and other Head Rulers Court 
of Colleges, Halls and other houſes oz places cozpozate within the ſaid d. Inc 
niverſities, oꝛ any of them, Ooctozs of the Chair, Readers of Divinity i! We aged b 
the Common Schools of Divinity in any of the ſaid Univerſities only it. and th 
cepted) ſhall be reſident and abiding at, and upon one of their ſaid Benefices, tity of 
accozding to the intent and true meaning of the ſaid fozmer Aa upon (ut) WW Lancaſ 
pain and penalties as be contained in the ſaid fozmer Act made and appoint: Chance; 
ed fo2 ſuch beneficed perſons fo2 their Non-reſidence. And that none of the WW of you 
ſaid beneficed perſons being above the age afozeſaid, except befoze except. (al WW Surve) 
from hencefozth be ercuſed of their Mon-reſidence upon the ſaid Benefices ber, th 
fo2 that they be Students oz reſiant within the ſaid Univerſities 02 any o' W Gom 
them; any P2oviſo, 02 any other Clauſe o2 Sentence ſpecified 02 contained WW May re 
in the ſaid fozmer Ac of Non:reſidence, 02 any other thing oꝛ things to the co. Perſon 
trary hereof in any wiſe notwithſtanding. e de abſe 
And over this, be it enacted by the authozity afozeſaid, That all and un Statut 
gular ſuch beneficed perſons being under the age of fozty years, refianc aud - | 
at 


abiding within the ſaid Ciniverſittes, 02 any of them, ſhall not enjoy wart 1 
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vilege and Liberty of Non-Reſidence, contained in the Pꝛobilo of the laid 
fozmer Act, made fo2 the Scholars of rhe ſald Univerſities, oz any of them, 
unleſs he oꝛ they be preſent at the ozdinary Ledure and Leaures, as well at 
home in their houſes, as in the common School oz Schools, and in their 
© Poper perſon keep Sophilms, Pꝛoblems, Diſputations and other Exerciſes 
* of Learning, and be Opponent and Reſpondent in the ſame, accozding to the 
Oninances and Statutes of either of the (aid Univerſities, where he oz they 
ſhall be (o abiding 02 reliant ; any thing contained in the (aid Pꝛovlſo 02 fo2- 
mer Act to the contrary notwithſtanding. 
| -Povided alway, That this Ac ſhall begin to take elfed at the Feaſt of 
St. Michael the Archangel next coming, and not bekoze. 
Movided alway, That this Ac no; any thing therein contained, ſhall er- 
tend to any perſon oz perſons, which now fs, oz hereafter ſhall be Readers of 
any publick oz common Lecture in Divinity, Law Civil, Pbyſick, Philoſo- 
phy, Þumanity, oz of any of the liberal Sciences, 02 publick o: common Jn- 
terpzeters 02 Teachers of the Hebyew Tongue, Caldy 02 Gzeek, in whatſoe- 
ver College 02 place of any of the ſaid Univerſities the ſaid perſons fo2 the 
time being, ſhall read the lald common oz publick Lenures : no? yet to any 
perſon oz perſons, after 02 above the age of fozty years, which ſhall reſo2t 
+ to any of the (aid Univerſities, to pꝛoceed Docozs in Divinity, Law Civil 
© 02 Phyſick, fo2 the time of their (aid pzoceedings, and executing of ſuch Ser- 
| mons, Diſputations 02 Lecures, which they be bound by the Statutes of the 
Univerſities there to do fo2 the ſaid degrees (o obtained. Stat. 28 H. 8. c. 13. 
And after it was Enacted, There in the Parliament holden at Weſtmin- 
{ter in the one and twentieth year of your moſt gractous Reign, it was a⸗ 
mongſ other things owained and pꝛovided, That certain honourable perſons, 
{ and other of your Highneſs Councellozs and Dfficers, as well ſpiritual as 
tempozal, ſhould and might have Chaplains beneficed with Cure, to lerve and 
| attend upon them in their Houſes, which Chaplains ſhall not incur the dan⸗ 
ger of any penalty oꝛ fozteiture made oz declared in the ſame Parliament, 
| fo? Mon-reſidence upon their ſaid Benefices, oz fo2 obtaining Licences oz 
| Diſpenſations of Pluralities, in which Ac no Pꝛoviſion is made fo2 any the 
Vead Dfficers of your Gzaces ſeveral Courts of your Dutchy of Lancaſter, 
| the Courts of Augmentations of the Revenues of your Highneſs Crown, 
the Firſt-fruits and Tenths, the Maſter of your Majeſty's Wards and Lt: 
w__ the general Surveyo2s of your Szaces Lands, and other your Gzaces 
ourts. | 
In conſideration whereof, it may pleaſe your Majeſty, That it may be en⸗ 
aged by pour Pighnels, with the aſſent of the Lozds Spiritual and Tempozal, 
and the Commons in this pꝛeſent Parliament aſſembled, and by the autho- 
tity of the ſame, That the Chancello2 of the laid Court of the Dutchy of 
Lancaſter, the Chancelloz of your Highneſs Court of Augmentations, the 
Chancelloz of pour Gꝛaces Court of Firſt-fruits and Tenths, the Bafter 
of your Highneſs Wards and Liveries, and every of your Gzaces general 
Surveyoꝛs of pour Highneſs Lands, the Treaſurer of your Gzaces Cham- 
ber, the Treaſueer of your Highneſs Court of Augmentations, and the 
zoom of pour Gzaces Stole, and every of them fo2 the time being, ſhall and 
may retain ſingularly to every of them in his Houſe, oz attendant upon his 
erlon, one Chaplain having one Benefice with Cure of Souls, which may 
be abſent from the ſatd Benefice, and non reſident upon the lame; the ſaid 
tatute made in the ſatd one and twentieth year of pour moſt gracious Reign 
n any other Statute, Act 02 Owinance made to the contrary in any wiſe not. 
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Pꝛovided alway, and be it enacted by authozity afoꝛeſaid, That every of 
the ſaid Chaplains fo being beneficed as is atozeſatd, and dwelling with any 
the Officers afozenamed, ſhall perſonally repair two times in every year at 
the leaſt, to his ſaid Benefice and Cure, and there to tarry and abide by the 
ſpace of eight days, at every ſuch time at the leaſt, to vilit and inſtruc 93 
ſaid Cure, upon the pain to fozfeit fo2 every time ſo failing, fozty ſhillings ; 
the one Yotety thereof to the King our Sovereign Loꝛd, the other to ſuch as 
will ſue fo2 the ſame by Action of Debt, Bill, Plaint oz Inkozmation in an 
of the Kings 's Courts of Recow, in which Suit no Efſoign, Pzotegion c 
Wager of Law ſhall be allowed. Stat. 33 H. 8. cap. 28. 

By the Statute of the 21 H. 8. c. 13. every Spiritual perſon qualified ty 
hold two Benefices, is to be Reſident upon one of his Dignities, Prebends oi 
Benefices, Oc. and if he be reſident upon one of them, it ſuffices; but ff: 
man be choſen Goſpeller in a Cathedral Church, and be there Reſident, thus 
will not be to the diſcharge of his reſidence upon any Dignity, or Bencfice 
with cure that he ſhall poſſeſs therewith, as was held by Popbam and Clint, 
So if a Vicar in a Cathedral Church hath a Benefice with Cure, he ought t, 
be Reſident upon it, for he is not properly a Vicar, although he be ſo calle, 
he having neither Vicaridge nor cure of Souls, Paſch. 41 filix. B. R. Brow 
ton v. Genſley 3 Croke 663. but the Cauſe was adjourned, the other Judges be 
ing abſent, and after compounded, 27 H. 8. 10. Broke AGion ſur le Stat, 2. | 
per Cur. 27 H. 8. 10. Broke, ſurmiſe and ſuggeſtion 24. And it is ſaid, that ty 
be Reſident on a Prebend, is a ſufficient 1 Rec and thereby that a Preben. 


dary is excuſed from being Reſident on a Benefice with Cure, 27 H. 8. 10 
Broke Action ſur le Stat. 2. 27 H. 8. Broke ſurmiſes and ſuggeſtion 24. So in 
Acton's Caſe, Hill 45 Eliz. C. B. 4 Coke 119. If a Baron hath three Chaplains, 
and each of them hath two Benefices, and afterwards the Baron dieth, they 
ſhall enjoy their Benefices with cure, if lawfully ſetled in them before, but a- 
though each of them be Reſident, and dwelling upon one of their reſpeCtive 
Benefices, yet they ſhall be puniſhed for not being Reſident upon the orher, as 
was Parſon Boyton's Caſe, Coke 4. fol. 119. and they ought to have of the 
King a non obſtante in the diſpenſations for their Pluralities; ſee Mich. 4 (ur 
B. R. Green v. Guy 1 Croke 146. 

As to which matter, I conceive, that although by the Statute of rhe 21 f. 
8.C. 13. there is no expreſs proviſion made to excuſe any perſon from being Re- 
ſident upon any of his Benefices, by having been a Chaplain to any perlou, 
after his attendance is determined, nor to excule other perſons enabled there. 

by, to hold more than one Benefice by Diſpenſation; yet he that is duly 
qualifycd, and diſpenſed with to hold more than one Benefice, if he be duly Re | 
ſident upon any one of his Dignities, or Benefices with Cure, is not puniſh 
ble by the ſaid Act; becauſe, this Act doth only require, that he ſhall be Ke. 
ſident in, at and upon his Dignity, or Benefice, or at one of them at the lea, 
{uch interpretation is to be made of that Act as ſhall make the ſame practi 
ble, that is, that the Liberty and Benefit given thereby to . perſons qualifies | 
by Birth, Degree, or Service for holding more than one Benefice, may be el 
joyed, which is impoſſible, if by reaſon of the ſame Act, perſons having mor 
Benefices than one, be reſtrained from being abſent from any one of them bf 
the ſpace of one Month together, or by the ſpace of two Months to be dc. 
counted at ſeveral times in any one year. And I ſuppoſe, that if a luraliſt 
though duly Reſident upon one of his Benefices be puniſhable by this Act 
for not being Reſident upon his other, chat a on obſtante had of the King be 
fore ſpoken of, will not ſave him from the penalty thereof, becauſe, all Licel- 
ſes, and diſpenſations to be Non-reſident contrary to the ſaid Act, are there | 
} 
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by made void, and of none effect, with a proviſion, that it ſhall be lawful to 
the King to give Licence to every of his own Chaplains to be Non: xeſident, 
but no proviſion for his Licenſing of others. 

And it is alto declared and enacted, That no Diſpenſation by Nonobſtante 

of oz to any Statute, 02 any part thereof,ſhail be allowed, but that the lame ſhall 
be held vold and of no effect, Except a Otlpenſatton be allowed of in ſuch Sta- 
tute; and except in ſuch Caſes as ſhall be ſpecially pzovibed fo2 by one 02moze 
Bill 02 Btils to be paſſed during this pꝛelent Seſſion ok Parliament. And 
it is alſo declared, That the pꝛetended Power of ſuſpending of Laws, 02 the 
Execution of Laws by Regal Authozity without Conſent of Parliament ts 
illegal. Stat. 1 W. & M. Declaring the Rights and Liberties of the Subject, 
Cc. Seſs.2. Cap. 2. But I conceive, that if any Perſon having more than one Bene- 
fice (eſpecially with Cure) by ſufficient Diſpenſation, be puniſhable (being 
reſident upon one of them) for not being alſo reſident upon his other, he is 
only puniſhable in the Eccleſiaſtical Court, and as an Offender againſt the 
Eccleſiaſtical Law, and not againſt the aforeſaid Statute of 21 fl. 8. and that 
chiefly by rcaſon of the uſual Proviſo in the Arch-Bithops Diſpenſation to hold 
two Benefices with Cure, which is this, Proviſo ſemper in qualibet prediGa- 
rum Eccleſuarum tum ea qua majorem ob purtem te abeſſe contigerit, tum altera in 
qua per petuam G. perſonalem reſidentiam feceris treſdecim quotannis Conciones 
juxta Ordinationes Eccleſiæ Anglicane editas, in ea parte habeas ipſique ſacrum 
Dei verbum ſincere, religioſe & reverenter trades ubique in codem Beneficio a quo 
te magis abeſſe contigerit per duos tamen menſes quotannis Hoſpitalitatem exer- 
ceas, eoque tempore pro illius beneficii fructibus &. commodis Parochie ejus in 
dolas præſertim egenos & pauperes (quantum poteris ) ſuſtentes & releves. 
( 2nere.) 


It may be a Queſtion, whether Biſhops for their being not reſident upon 
their Biſhopricks are puniſhable by rhe Statute of 2x H. 8. c. 13. and I con- 
ceive that they are not puniſhable thereby, for that rhe ſaid Statute enjoyns 
Reſidence to perſons promoted to any Archdeaconry, Deanry or other Dig- 
nity in any Cathedral Church; which other Dignty is to be conſtrued to ex- 
tend only to Dignities of like or inferior nature, and not to Biſhopricks, which 
are of a ſuperiour Nature. But though an Arch Biſhop or Biſhop be not tyed 
to be reſident upon his Biſhoprick by the Statute of 21 H. 8. yet they are 
thereto obliged by the Eccleſiaſtical Law, and may be compelled to keep 
Reſidence by Eccleſiaſtical Cenſures. And if a Biſhop hold in Commendam 
an Archdeaconry, Deanry or like inferior Dignity, Parſonage or Vicarage 
with his Biſhoprick, he is puniſhable by the ſaid Statute, if according to the 
lame, he be not reſident upon ſuch Dignity, Parſonage or Vicarage, and that 
_ he be conſtantly reſident upon his Biſhoprick he ſhall not be excuſed 
thereby. 

The Reſidence required in the Statute of 21 H. 8. c. 13. is to be underſtood 
to be in the Houſe belonging to the Dignity or Benefice of which a Parſon is 
the Incumbent; and therefore, if a Parſon be reſident in the ſame Pariſn, in any 
other than the Parſonage Houſe, he is not free from the Penalty of this Law. 
Per Curiam, Paſch. 40 Eliz. B. R. Butler and Godal's Cale, 6 Co. 21. and by 
Coke Hill. 8 Fac. C. B. Cannye v. Dr. Newman, 2 Brownl. and Gouldsborough 54. 

and by Gamdy and Popham contra Clinch and Fenner, Mich. 39 & 40 Eliz. 
Godal v. Butler, 3 Cro. 590. ſame Caſe, Gouldsborough 54. and Moor 5 40. 
And if the Incumbent doth demiſe his Houſe to another, and reſerve one 
Chamber, this doth not better his Caſe, Hill. 43 Eliz. Goodal v. Butler, Gouldſ- 
borough 169. no, though he doth keep the whole Houſe in his hands and oc- 
cupy it, Hill. 8 Fac. Carriage v. Doctor Newman, 2 Brownl. G. Gonuldsboreugh 
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54. Bur if there be not any Houſe belonging to his Benefice, wherein he may 
dwell, he is excuſed; and fo I ſuppoſe, if by reaſon of its meanneſs and 
{malneſs it be unfit to entertain his Family; So lawful Impritonment without 
Covin is a good excule of Non: reſidency; and it is ſaid, that it was holden 
in the Exchequer, Trin. 39 Eli. that Sickneſs without Fraud was allo a good 
Excuſe, viz. if the Patient remove by the advice of his Phyſitian, bona fide, 
for better Air, and for the Recovery of his Health, Paſch. 40 Eliz. h. R. 
Butler and Goodal's Caſe, 6 Co. 21. And generally to make a perſon liable to 
the Penalties of the Statute, his Non- reſidence muſt be voluntary, and not 
by compulſion or reſtraint, Per Curiam, Trin. 30 Eliz. B. R. William Collins. 
| Edward Vaughan, 3 Cro. 100. and by P opham Hill. 43 Eliz. Goodal V. Butler, 
Genldsborough 169. for the words of the Statute are, It he abſent Himſeit 
wilfully. 

ET tins Caſes wherein a beneficed perſon may be excuſed if Non-relj- 
dent, are expreſſed in the Statutes before ſet down, only this is to be noted, 
that if a Baronels, &c. retaineth two Chaplains according to the Starute, 
and afterwards raketh one of the Nobility to Husband, the retainer of theſe 
two Chaplains remaineth in force, and therefore ſo long as they attend upon 
ſuch Baroneſs, &c. they ſhall not be adjudged non-reſident, Hill. 43 Elex. C.. 
Adlon Caſe, 4 Co. 118.b, {8s ; 

Alſo note, although in the Statute of 21 H. 8. c. 13. it is only ſaid, that the 
; fame Statute ſhall not extend to any Spiritual Perſons as ſhall chance to be in 
the King's Service beyond the Sea; that before the ſaid Statute it was Enact- 
ed as followeth: 


Alſo all Barons of the King's Exchequer claiming by their Puivilege, that 
they ought to make anſwer to no complaint out of the ſame place, ertend the 
ſame Puvilege unto Clerks abiding there, called to Dzders oz unto Reſl- 
dence, and inhibit Owdinaries that by no means, oz fo2 any cauſe, (Co long as 
they be in the Exchequer, oz in the King's Service) they ſhall not call them 
to Judgment. The Anſwer. It pleaſeth our Loꝛd the King, that ſuch Clerks 
as attend in his Service, if they offend, ſhall be cozrected by their Ozdinaries, 
like as other; but ſo long as they are occupied about the Exchequer, they 
ſhall not be bound to keep reſidence in their Churches. This is added of 
new by the King's Council. The King and his Anceſtozs lince time out of 
mind have uſed that Clerks which are imployed in his Service, during ſuch 


time as they are in Service, ſhail not be compelled to keep reſidence at their 


"Benefices. And ſuch things as be thought neceſſary fo2 the King and the 
Commonwealth, ought not to be ſaid to be pꝛejudicial to the liberty of the 
Church. Stat. 9 Ed. 2. cap. 8. See Regiſter fol. 58. b. 

If an Information upon this Statute of 21 H. 8. c. 13. be to be brought tor 
Non: reſidence, it may not be brought before the Juſtices of Aſſe, and Ujer 
and Terminer ; for the Statute doth not give it, but only in the Kings 
Courts, where there may be Eſſoin, Gager of Law or Protection, and tha! 
notwithſtanding the Statute of 21 Jac. cap. 4. Mich. 4 Car. B. R. Green and 
Guy's Caſe, 1 Cro. 146. and ſee the fame Book for this Matter fol. 112. And 
note, that in the Information ir muſt be alledged, that the Party willing!y ab- 
ſented himſelf, Oc. or it will not be good, Trin. 30 Elix. B. R. Collins . 


Vaughan, 3 Cro. 1co. and if there be two Informations brought at the ſame | 


time, for the ſame ching, the Party need not anſwer to either, Mich. 11 Jac, 
: Pye v. Coke, Moor 864. 2 Rolls Abr. 576. / 

Note alſo, that when an Action of Debt was brought againſt one as Rector 
.of T. in the County of B. and the Defendant pleaded, that before the Writ 


brought he was dwelling at B. in the County of N. it was not e 
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a ſufficient Plea to abate the Writ ; for a Parſon ſhall be intended in Law 
to be reſident upon his Benefice, becauſe of the Cure of Souls which he hath 
there. The Caſe of the Maſters and Fellows of Magdalen College in Cam- 
bridge, Paſch. 13 Fac. 11 Co: 70. And if in this cafe he doth plead alſo that he 
hath another Benefice, yet the Plea ſhall not be allowed, 10 H. 6. 8. 7 H. 6. 
1. 8 H. 6. 37. 


CHAT. XXXVIII. 


Of Corporations Sole and Aggregate, and of the Statutes concern 
ing Mortmain. 


Aving ſpoken of the ſeveral Duties of a Miniſter as the Effect of 
his being inſtituted to a Benefice with Cure, or otherwiſe charged 
with the Cure thereof, and of things relating thereunto: I am now to 
ſhew what are the Effects of his legal Poſſeſſion, which is that by which a 
Clergyman doth become a complete Incumbent of an Eccleſiaſtical Preferment 
againſt all perſons whatſoever, Hill. 11 Jac. Needler v. Winton and Needham, 
1 Brownl. &. Gouldsborough 163. 38 E. 3.4. 13 Jic. Hitchins and Glover's 
Caſe, 1 Rolls 191. 4 Eliz. Dyer 217. 33 H. 6. 24. 6 Co. 49. b. 7 Co. 26. Whe- 
ther the Poſſeſſion be by a formal Induction, Inſtallation, or otherwiſe. . 
Firſt then of a Clergyman's being legally entituled to an Eccleſiaſtical Be- 
nefice or Promotion, there follows this immediate Effect, that ſuch Clergy- 
man is at leaſt thereby an Eccleſiaſtical Secular Body Politick, or Corpora- 
tion ſole, or a Member of an Eccleſiaſtical Secular Body Politick, or Cor- 
poration aggregate, or both, 3 [»ſt. 202. (for Eccleſiaſtical regular Bodies 
Politick are extinguiſhed within this Realm, ſuch were Abbot and Covents 
A Clergyman by being made a Biſhop, Prebend, Parſon, Vicar, or the like; 
becomes a Corporation ſole, 1 Rolls Abr. 512. 4. By being made Member of 
a Chapter, he is a Member of a Corporation aggregate, for ſuch is a Dean and 
Chapter, and all other Corporations conſiſting of many, 1 Rolls Abr. 512. a. 
And indeed by being made a Dean or Prebend of a Church, if he holds his 
Poſleſſions ingly he is a Corporation ſole, and yet with others he doth maka 
a Chapter, and thereby is a Member of a Corporation aggregate, and ſo the 
lame perſon by being Incumbent of the ſame Preferment, may be both a Cor- 
poration ſole, and a Member of a Corporation aggregate. A Corporation 
aggregate is {aid to be inviſible, immortal and to reſt only in intendment and 
conſideration of Law, and therefore can have neither Predeceſſor nor Suc- 
ceſſor, nor can they commit Treaſon, be outlawed or excommunicated, 45 
F. 3.2,3. b. fits Corporations, &c. 11. They cannot appear in perſon, but by At- 
turnies, nor do Fealty, becauſe being an inviſible Body cannot appear in 
perſon, 13 H. 8. 12. And the continuance of either ſort of Corporation doth 
not depend upon the preſervation of their Poſſeſſions, as is ſaid, Paſch. 40 & 
41 Eliz. the Dean and Chapter of Norwich Caſe, 3 Co.75. for a Corporation may 
be created without Lands, and though a Dean and Chapter ſhould part with 
all their Poſſeſſions, yet they remain {till a Corporation to the purpoſes for 
which they were inſtiruted, they have Vocem in Capitulo, er. Hill. 3 Car. B. R. 
Hayward v. Fulcher, Jones 168. Andif the Corps of a Prebend be a Man- 
nor, and nothing elle, and the Mannor be recoycred frem him by a Title 
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paramount, yet this Corporation remains, he is a Prebendary ſtill, and hath 
Stallum in Choro && Vocem in Capitulo, though he hath no Poſſeſſions, 15 Af. 
ſize 8. And ſo it is, becauſe by the Biſhop's conſent they were incorporated 


before they had Poſſeſſions, and after had Poſſeſſions aſſigned to them out of 


ſome of the Poſſeſſions of the Biſhoprick, which before were in common, Mich 
40 & 41 Eliz. the Caſe of the Dean and Chapter of Norwich, 3 Co. 75.6, 
10 Co. 28. 25 A/. 28. 3 Cro. 79. 

This Effect of a legal Title, viz. of being thereby a Body Politick or Cox. 
porate brings with it another Effect, viz. that the Corporation may purchaſe 
or receive to it ſelf and its Succeſſors, any Gift of any Mannors, or other 
Inheritances, whether corporeal, as Lands and the like, or incorporeal, as 
Advowſons, Tythes, Rents, Commons, Eſtovers ; but a Chapter is not a 
Body that hath a capacity of its ſelf, to rake by Purchaſe, or by Gift with. 
out the Dean, who is the Head of their Body, Eires Caſe, Moor 51. 4 Leon. 
223. 1 Inſt. 263, 264. 13 H.8. 12. 14 H.8. 30. Yet there may be a Clap. 
ter without any Dean, as the Chapter of the Collegiate Church of Southwel, 
and Grants by or to them are as effectual as other Grants by Dean and 
Chapter, and they are reſtrained by the Statute of 13 Eliz. though the word; 
of that Statute be, Deans and Chapters, Tri». 27 Car. 2. C. B. the Chapter of 
the Collegiate Church of Southwell v. the Biſhop of Lincoln and J. S. Mod. Ry, 
204. And a Corporation aggregate may alſo take any Chattel, Bond, Leal: 
or the like in its politick Capacity, becauſe it always is in being; bur other- 
wile it is, as to Corporations ſole, for regularly as to them no Chattel can 
go in Succeſſion, 1 Rolls Abr. 515, b. 4 Co. 65. Nor can they take Bond to 
them and their Succeſſors, Mich. 32 H. 8. Dyer 48. a. contra by Shelley. There- 
fore, if a Leaſe for years be made to a Biſhop, or to a Parſon and his Suc- 
ceilors it ſhall go to his Executors or Adminiſtrators, for it is as a Leaſe 
made to a Man and his Heirs, which {hall go to rhe Executors, 1 1ſt. 46. l. 
accordingly, when a Chantery Prieſt incorporate took a Leaſe to him and 
his Succeſſors for an hundred years, and after took a Releaſe from the Leſſor 
to him and his Succeſlors, it was adjudged, that by the Releaſe he had but 
an Eſtate for Life, for he had the Leaſe at firſt in his natural Capacity, for 
that it could not go in Succeſſion, and the words ( hrs Succeſſors) could not give 
him an Eſtate of Inheritance in the ſame Capacity he had the Leaſe for want 
of the words (his Heirs.) If the King by his Letters Patents giveth Lands 
Decano & Capitulo habendum ſibi & Heredibus & Succeſſoribus ſuis ; In this 
caſe albeit they be perſons capable to take in their natural Capacity to them 
and their Heirs, yet becauſe the Grant is made to them in their politick Ca- 
pacity, it ſhall enure to them and their Succeſſors; and ſo if the King co 
grant Lands to J. SY. habendum ſibi &. Succeſſortbus ſive Heredibus ſuis, this 
Grant ſhall enure to him and his Heirs, 1 {»/t. 9. a. But if the King grant 
to J. S. Parſon of D. and his Succeſſors, and to J. S. Clerk, and his Heirs, 
in this cate he is Tenant in Common with himſelf, x I»ft. 190. 4. 

As to a Corporation receiving or purchaſing Lands or the like, theſe things 
are to be noted. Firſt, that a Corporation cannot be ſeiſed in Tail, for that 
every Eſtate in Tail ought to limit of what Body their Heirs ſhall be, but ic 
may have an Eſtare in Fee determinable upon the death of a Perſon without 
Iſſue, ec. Secondly, A ſole Corporation may be ſeiſed of a F rechold for 
its own Life, but not a Corporation aggregate, becauſe it never dies. Third. 
ly, A Corporation cannot be ſeiſed to the uſe of another. and therefore it 
one by Licenſe without a valuable conſideration makes a Feoflment, levieth 
a Fine, or ſuffers a Recovery or the like to a Corporation, and no ule is li- 
mited rhe Corporation ſhiall he ſeiſed to their owa ule ; or if an Uſe be limited 
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ro ſome certain perſon, yet the Corporation ſhall be ſeiſed to their own uſe, 
and not to the uſe of him to whom the Uſe is declared, 1 Co. fol. 122, 126. 
Fourthly, If Lands be given to a Corporation aggregate of many, it muſt be 
by Deed ; but to a ſole Corporation they may be granted without Deed, 
and ſo may all other things that will pats without Deed to a Perſon in his 
natural capacity, 1 1ſt. 94.b. Fifthly, If Lands be granted to, or purchaſed 
by a Corporation aggregate, as Dean and Chapter c. they have a Fee Sim- 
ple without the word, vacceſſors, for that the Body never dies, 19 H. 6. 74. 
20 H. 6.36. 1 Inſt.94. b. But if they be given to, or purchaſed by a ſole 
Body Politick or Corporate, as Biſhop, Parſon or the like, who after their 
deceaſes have a Succeſſion; there to give him an Eſtate of Inheritance in his 
Politick or Corporate Capacity, he muſt have theſe Words, /i Succeſſors; 
for as the Heir doth inherit to the Anceſtor, and the Executors ſucceed to the 
Teſtator, ſo doth the Succeſſor ſucceed to the Predeceſſor; and yet even in 


the Cale of a ſole Corporation a Fee Simple ſhall ſometimes paſs without this 


word, Succeſſors, as if a Feoffment in Fee be made of Land to a Biſhop or the 
like, to have and to hold to him in libera Eleemoſyna, a Fee Simple doth paſs 
without the word, Succeſſors; for ſuch Grants in Frankalmoign are ancient 
Grants, and therefore ſhall be allowed, as the Law was taken when ſuch Grants 
were made, Plowd. Com. 242. Lord Berkley's Caſe, 1 Inſt. 94. b. Sixthly, Al- 
though a Corporation hath a Capacity to purchaſe, and receive any manner 
of Inheritance as is ſaid, yet can they not retain it unleſs a due Licence of 
Mortmain be obtained for the ſecuring it to them, thar is, both of the King, 
the Lords mediate and immediate, And if the King and all the Lords medi- 
ate and immediate do grant a Diſpenſation of the Statute of Quia emptores 
terrarum, 18 E. x. this ſhall ennure to two intents, viz. to a Diſpenſation both of 


the ſaid Statute, and of the Statutes of Mortmain, becauſe their Deeds ſhall 


be taken moſt ſtrongly againſt themſelves ; Bur it is a ſafe and good Policy 
in the King's Licence to have a Non obſtante alſo of the Statutes of Mort- 
main, and not only a Nos obſtante of the Statute of Quia Emptores terrarum, 
18 E. 1. But it appeareth by Littletoz, that there needeth not any Non obſtante 
of the Statutes of Mortmain, for the King ſhall not be intended to be miſco- 
nuſant of the Law, and when he licenſeth expreſly to alien to an Abbot, G. 
which is in Mortmain, he needs not make any Non obſtante of the Statutes 
of Mortmain, for it is apparent to be granted in Mortmain, and the King is 
the Head of the Law, and therefore Præſumitur Rex habere omnia Jura in ſcri- 


nio pectoris ſui for the Maintenance of his Grant to be good according to the 


Law, 1 Inſt. 99 4. 

And as to the King's Licence it hath been Enacted, That if Hꝛelates, Clerks 
beneficed, 02 religious People which hade purchaſed Lands, and the ſame have 
put to Moztmain, be impeached upon the lame befoze our Juſtices, and they 
ſhew our Charter of Licence, and Pꝛoceſs thereupon made by an Jnqueſt of 
Ad quod damnum, 02 of our Gzace, 02 by Fine, they ſhall be freely let in peace 
without being further impeached koz the ſame purchaſe. And in caſe they can- 
not ſufficiently ſhew, that they have entred by due P2oceſs after Licence to 
them granted in general oꝛ in ſpecial, that they ſhall be well received to make 
a convenient Fine fo2 the ſame, and that the Enquiry of this Article ſhall whol- 
ly ceaſe, accoꝛding to the accod compaiſed in this Parliament, Stat. 18 E. 3. 
cap 3. And if the King who gave the Licence doth dye before Execution 
thereof, yet it may be executed after, r Izſt. 52. b. If an Eccleſiaſtical perſon 
hold Lands by Fealty and certain Rent, the Lord may confirm his Eſtate to 
bold to him and to his Succeſſors in Frankalmoign, for the former Services 
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be extinct, and nothing is reſerved, but that he holds of him, and ſo he 
did before, 1 1»ſt. 99. 4. and this it ſeems withour other Licence. 

And as to this Matter divers other Statutes have been made; the firſt upon 
which all the reſt are built and have dependance, is, Stat. 9 H. 3. c. 36. The 
words of which are, It ſhall not be lawtul from hencefoxth to any to give his 
Lands to any Religious houſe, and to take the lame Land again to hold of 
the ſame houſe. Moꝛ ſhall it be lawful to any houſe of Religion to take the 
Lands of any, and to leaſe the ſame to him of whom he received it: Ik any 
from hencefozth give his Lands to any Religious houſe, and thereupon be 
convic, the gift (hail be utterly void, and the Land ſhall accrue to the Lon 
of the Fee. 

But Religious Men found out divers ways to avoid this Statute, as by 
purchaſing Land held of themſelves, or to take long Leaſes for years, and 
many other devices to elcape out of this Statute ; and beſides, all others cx. 
cept only Eccleſiaſtical Perſons regular, as Abbors, Oc. thought themſelves 
to be out of this Statute. Therefore to meet with theſe Evaſions was made 
this Statute, 7 Ed. 1. which is as followeth : TAhere of late it was p20vided, 
that Religious men ſhould not enter into the Fees of any withour Licence and 
(Gil of the chief Lom of whom ſuch Fees be holden immediately: And not- 
withſtanding ſuch Religious men have entred as well into their own Fees, 
as in the Fees of other men, appꝛopzping and buping them, and ſometime 
receiving them of the gift of others, whereby the Services that are due of 
ſuch Fees,and which at the beginning were p2ovided fo2 defence of the Realin, 
are wongfully withdrawn, and the chief Loꝛds do leele their Eſcheats of the 
ſame : T die therefore to the p2ofit of our Realm, intending to pzovide conve 
nient remedy, by the advice of our Pꝛelates, Carls, Barons, and other out 
Subjects, being of our Council, have pꝛovided, made and ozdained, that no 
perſon, religious 02 other, whatſoever he be, that will buy 02 ſell any Lands 
02 Tenements, 02 under the colour of gift o; leaſe, 02 that will receive by 
reaſon of any other title, whatſoever it be, Lands 02 Tenements, 02 by any 
other Craft 02 Engine will pꝛeſume to appꝛove to himſelf, under pain of fo2- 
feiture of the ſame, whereby ſuch Lands o2 Tenements may any wile come 
into Boztmain. TUe have p20vided allo, that if any perſon, religious 0! 
other, do pzeſume either by craft oz engine to offend againſt this Statute, it 
ſhall be lawful to us and other chief Lows of the Fee immediate to enter 
into the land lo aliened, within a year from the time of the alienation, and 
to hold it in Fee, and as inheritance. And if the chief Lo2D immediate be 
negligent, and will not enter into ſuch Fee within the pear, then it ſhall be 
lawful to the next chief Lo2d immediate of the lame Fee, to enter in the ſame 
land within half a year next following, and to hold it as bekoze is (aid 3 ant 
ſo every Loꝛd immediate may enter into ſuch land, if the next Lond be neg⸗ 


ligent in entring into the ſame Fee, as ts afo2eſaid. And if all the chit 


L 02ds of ſuch Fees being of full age, within the four Seas, and out of Pu. 
ſon, be negligent oz ſlack in this behalf, We immedtately after the year ac 
compliſhed from the time that ſuch purchaſes, gifts 02 app2opeations hap t0 
be made ſhall take ſuch lands and tenements into our hand, and ſhall infeol 
other therein by certain ſervices to be done to us fo2 the defence of our Realm; 
ſaving to the chief Lows of the ſame fees their Wards and Clcheats, and 
other ſervices thereunto due and accuſtomed. And theretoze we cominand 
you, that ye cauſe the fozeſaid Statute to be read befoze you, and front hence: 
kozth to be kept firmly and obſerved. Mitnels my ſelf at Weſtminſter, the 
fourteenth day of November, the ſeventh year of our Reign. 8 
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This Statute is to be underſtood of ſuch Inheritances as may be holden, for 
of ſuch Inheritances as are not holden, as Villains, Rents Charges, Com- 
mons and the like, the King ſhall have them preſently by a favourable Inter- 
pretation of rhe Statute ; and this Stature doth extend as well to temporal 
Corporations ſole or aggregate, as Eccleſiaſtical ; but an Annuity granted to 
them is nor Mortmain, becauſe it chargeth the Perſon only, not the Land, 
1 Inſt. fo. 2.b. 

5 1 Statute extending only to Gifts, Alienations, and other Convey- 
ances, made between them and others, they gave over that way; but 
then pretending a Title to the Land (that they meant to get) brought a feign- 
ed Action againſt the Tenant of the Land, and he by Conſent and Colluſion 
ſhould make default, and thereupon they ſhould recover the Land and enter 
by Judgment at Law, bur this Evaſion was provided againſt in theſe words, 
(Uhen Religious men and other Eccleſiaſtical perſons do implead any, 
and the party impleaded maketh default, whereby he ought to leeſe the Land, 
foxaſmuch as the Juſtices have thought hitherto, that if the party impleaded 
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| make defauit by colluſion, that where the Demandant, by occaſion of the 


Statute, could not obtain ſeiſin of the Land by title of gift, oz other alfena- 


tion, he (hall now by reaſon of the default, and ſo the Statute is defrauded. 
It is ozdained by our Lozd the King, and granted, that in this caſe, after the 
| default made, it ſhall be inquired by the Country, whether the Demandant 
had right in the thing demanded oz no; and if it be found that the Deman- 


dant had right in his demand, the Judgment ſhall paſs with him, and he ſhall 
recover ſeiſin 3 and if he hath no right, the Land ſhall accrue to the next 
Low of the Fee, if he demand it within a year from the time of the Inqueſt 
taken. And ik he do not demand it within the year, it ſhall accrue to the 
next Lozd above, if he do demand it within half a year after the lame year, 
And lo every Loꝛd after the next Lozd ſhall have the ſpace of half a year to 
demand it ſucceſſively, until it come to the King, to whom at length, through 
default of other Lozds, the Land ſhall accrue, And to challenge the Juro2s 
of the Jnqueſt, every of the chief Lozds of the Fees ſhall be admitted, and 
likewiſe fo2 the King, they that will (all challenge. And after the Judgment 


| 3iven, the Land ſhall remain clear in the King's hands, untill it be de- 


re igned by the Demandant, 92 ſome other chief Lozd, and the Sheriff ſhall 


be charged to anſwer therekoze at the Erchequer, Stat 13 Ed. 1. cap. 32. 


Nothwitchſtanding all theſe Statutes they after procured Lands to be convey- 
ed to divers perſons and their Heirs to the uſe of them and their Succeſſors, by 
reaſon whereof they took the Profits; but a ſtop was put to this Practice b 
another Statute as followeth, TUhereas it is contained in the Statute De reli- 
gioſis, that no religious, no2 other whatſoever he be, do buy oz ſell, 02 under 
colour of gift, 02 term, 02 any other manner of title whatſoever, receive of 
any man, oz in any manner by gift oz engine, cauſe to be appꝛopꝛiated unta 
lim any Lands o; Teacments, upon pain of Foxeiture of the ſame, where: 


main. And if any religious, 02 any other, do againſt the ſaid Statute by art 
0 engine in any manner, that it be lawful to the King, and to other Lows 
upon the ſaid Lands and Tenements to enter, as in the ſaid Statute doth 
moze fully appear. And now of late by ſubtil imagination, and by art and 
engine, ſome religious perſons, Aicars and other ſpiritual perſons, have en. 
[ted in divers Lands and Tenements, which be adjopning to their Churches, 
and of the fame by ſufferance and aſſent of the Tenants have made Church: 
mars, and by Bulls of the Biſhop of Rome, have dedicated and hallowed 
ie fame, and in them do make continually Parochtal burying without licence 
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by the laid Lands and Tenements in any manner might come to Mort- 
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of the King and of the Chief Lows: therefoze it is declared in this Parla- 
ment, That it is manikeſtlp within the compaſs of the (aid Statute. and 
mozeover it is agreed and aſſented, that all they that be poſſeſſed by feoffment, 
0; by other manner, to the uſe of religious people, o2 other ſpiritual perſong, 
of Lands and Tenements, Fes, Advowlons, oz any manner other poſſeſſions 
whatſoever, to amoztiſe them, and whereof the ſaid religious and ſpiritua 
perſons take the pzofits, that betwirt this and the Feaſt of St. Michael next 
coming, they (hail cauſe them ta be amoztiſed by the licence of the mug and of 
the Lo2ds, 02 elſe that they ſhall ſell and allen them to ſome other uſe between 
this and the ſaid Feaſt,upon pain to be fozteited to the Ging, and to the Lops, 
accozding to the tozm of the ſaid Statute of Religious, as Lands purchaſed 
by religious people, And that from hencefozth no ſuch purchaſe be made, ( 
that ſuch religious oz other (ſpiritual perſons take thereof the pzofits, as afoy 
fs (aid, upon pain afozeſaty. And that the ſame Statute extend and be ob. 
ferved of all Lands, Tenements, Fees, Adwowſons, and other Poſſeſſion 
purchaſed, oz to be purchaſed to the uſe of Guilds oz Fraternities. am 
mozeover it is affented, becauſe Mapoꝛs, Bailifls, and Commons of Cities, 


Bozoughs, and other Towns which have a perpetual Commonalty, and o 


thers, which have Dffices perpetual, be as perpetual as people of Religion, 
that from hencefo2th they ſhall not purchaſe to them, and to their Commons 
92 Office, upon pain contained in the ſaid Statute De Religioſis. And where: 
as others be poſſeſſed, 02 hercafter ſhall purchaſe to their uſe, and they there 
+ take the pꝛoſits, it ſhall, be done in like manner as is afozeſaid, of peoplc 
Religion, Stat. 15 R. 2. cap. 8. 1585 
And after all theſe, then was made the Statute of 23 H. 8. cap. 10. ay ſol. 
lowerk, (here by reaſon of Feoffments, Fines, Recoveries , and other 
Ellates and Aflurances, made of Truſt, of Yanozs, Lands, Tenements and 
Dereditaiyents, to the uſe of Pariſh Churches, Chapels, Churchwardens, 
Guilds, Fraternities, Commonalties, Companies oz Bzotherheads eread 
and made of devotion, oz by common aſſent of the people without any Cop 
pozation, and allo by reaſon of Feoffments, Fines, Recoveries, (ills and 


other aas made to any uſcs afozeſaid, oz to the uſes and intents to have 


| Dbjtes perpetual, 02 a continual ſervice of a Peſt faz ever, oz fo2 thyceſco! 
Q fourſcoze pears, founden of the Tflues and Pꝛoſits of the Wanozs, Lands, 

enements and Hereditaments, whereof ſuch Feofiments,Fings, Recovcries, 
CUills and other Acts been made, oz that the Feoffees, Coniſees, Recove- 
rers, 02 other perſons and their Hetrs thereof ſeized, ſhall take, lepy, reccive 
and perceive, oz cauſe oz ſuffer to be taken, levied and perceived the Jſues, 
Revenues and Profits therercok, and the ſame to diſpoſe, pap, convert 0! 
otherwiſe implop o2 ſuffer, oz cauſe to be diſpoſed, paid, converted 02 it 


ployed to any ſuch uſes, intents o2 purpoſes, as been above ſpecified, oz to 


any other like uſes oꝛ intents: there groweth and iffueth to the King our Sa 
vereign Lozd, and to other Loꝛds and Subjeas of the Realm, the ſame like 


loſſes and inconveniencies, and is as much pꝛejudicial to them, as doth and 


is in cale where Lands be aliened to Mozt main. | 
Be it therefoze enacted by the Ring our Sovereign Lozd, the Lows Spit 


tual aud Tempozal, and the Commons in this pzeſent Parliament afſemblen, | 


and by authozity of the ſame, that all and every ſuch uſes, intents and put 


poles, of what name, nature oz quality they ſhall be called, that ſhall be de 
viſed, covenanted, made, declared 02 in any wiſe owained, after the fiſt day W 2 
of March, in the thiee and twentieth year of the Reign of our Sovercign 


Lp2d King Henry the Eighth, by any Feoffee, Recoverer oz Coniſee, 02 b) 
any other perlon 02 perſons to whole uſe any ſuch Feolfce, Recoverer 0 
enen uch Feoffce, - 
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Coniſee wall be ſeized of any Banozs, Lands, Tenements 02 Herediraments, 
2 of the Jſſuzs, Bevenues and Pꝛoſits of them oz any of them, hall be ut- 
teriy void and of no ſtrength, virtue no} effec in the Law. | 
Pꝛovided alway, That it ſhali be lawful to every perſon being ſeiſed of any 


Maänozs, Lands, Tenements oz Pereditamentg, to his own pioper uſe, 92 
having Feoffees, Recoperers oz Coniſees to his ule, to make oz ozdain, o: 


- veviſe, 02 cauſe to be made, o2yajned oꝛ depiſed any of the uſes, intents oꝛ pux- 


poſes above ſpecified, in ſuch manner as they might have done befoze the ma- 
king of this An, and as if this A had never been had ne made; So that 
no luch uſes, intents oz purpoſes to be (ſo made, ozdained oz deviſed after 
the (aid firſt day of March, be not in any wiſe made, ozdained, deviſen oz ap- 
pointed to endure, continue 02 abide by any craft, colour, terms, ſentences, 
clauſes, wozds 9} other means above the term of twenty years next after the 
firſt making and beginning of any ſuch uſes, intents 02 purpoles. 
And it is farther engaed, That if any perſon oz perſons in dekraud of this 
Dtatute, bind az g2vain any their Heirs 0} Succeſſozs, o2 any other perſon 
02 perſons, that they ſhall (yffer ſuch uſes, intents oz purpoſes to endure and 
continue, contrary to this Ia, upon pains 92 penalties of loſſes of any other 
Lands, Tenements, Pereditaments, oz of any other thing oz things: 02 
do attempt 02 deviſe by any colour, craft o2 means, any thing oz things, to 
make any ſuch uſes, intents 92 purpoſes to be declared, contrary to the true 
meaning ok this a, to continue oz abide foꝛ any longer time 02 ſeaſon than 
is above limited foꝛ the ſame, that then every ſuch pain, penalty, craft, c0- 
lour, aud every other thing and things, of what kind, nature 02: quality ſoe- 
ver it be that ſhajl be ſo made, omained 02 deviſed in defraud of this Ac, 


Hall he utterly void in the Law to all intents. And that this Statyte Gall 


be always interpreted and erpoynded as beneficially as map be, to the de. 
ſtruction and utter avoiding of ſuch uſes, intents and purpoſes therein above 
rememb2ed, and of all other like uſes and intents, otherwiſe than only after 
ſuch manner as is afoze by this preſent Ac pzovided. 

122ovided alway, That in ſuch Cities and Towns cozpozate, where by their 
ancient cuſtoms thep have good and lawful authozities ro deviſe into Moꝛt⸗ 
Main the Lands, Tenements und Pereditaments within the lame Cities 92 
Tojwys coꝛpozate, that this Ja ſhall not be in any wiſe pꝛejudicial 92 hurtful 

to any ſuch cuſtom, 23 H. 8. c. 10. 5 
But nerwichiſtanding this or any of the before mentioned Statutes, any Man 
at this day may give Lands, Tenements, or Hereditaments to any perſon or 
rlons- and their Hejrs, for the finding of a Preacher, maintainance of a 
choel, relief and comfort of maimed Soldiers, ſuſtenance of poor People, 
reparations of Churches, High-ways, Bridges, Cawlies, diſcharging of poor 
Inhabitants of a Town of common Charges, for making of a Stock for poor 
Labourers in Husbandry and poor Apprentices, and for the Marriage of poor 
Virgins, or for any other charitable uſes; ſee the ſeyeral Statutes of 35 Ehz. 
c. 7. 39 Eliz. c. 5. 43 Eliz.c. 4. And it is good Policy upon any Feoffment, 
Ge. to ſuch charitable uſes, to reſerve a ſmall Rent to the Feoffor and his 
Heirs, or to expreſs ſome ſuch conſideration of ſome {mall ſum, for then the 
Feoffecs ſhall be ſeiſed to their own uſe, and not to the uſe of the Feoffor, 
and ſo will be put out of doubt, that the Statute of 23 H. 8. cannot make 
Void the uſe, Mich. 34 and 35 Eliz. the Qucen and Porter's Caſe, 1 Coke 24. b. 
Paſe h. 13 Fac. the Caſe of the Maſter and Fellows of Magdalen Colledge 11 
Coke 70. Alſo notwithſtanding any of the aforeſaid Statutes, by the cuſtom 
of the City of London, any Citizen being a Freeman of London, by his Will in 
Writing, may deviſe all his Leaſes, and Lands, or any part thereof in the 1 5 
ity 
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City in Mortmain without Licenſe, Dr. and Student Ch. 10. Mich. 14 far 
St andiſh v. Short, Bridgman 103. Paſch. 28 and 29 H. 8. Dyer 33. but then 
the Citizen mult be reſident there, and taxable to Scot and Lot, Kos Abr. 1 
556. 45 Ed. 3. 26 Br. Cuſtoms 7. 38 AF. p. 18. upon an Alienation in Mort. 
main an entry is given to the Lord of whom the Land is holden, and the 
King can hold of none, but all Lands ought immediately or mediately to he 
held of him; yet if it appear in any Conveyance, that an Eſtate is granted to 
the King with an intent to convey it in Mortmain, it is not good, 17 Ed. 3. 

And for the Augmentation of poor Benefices with Cure it hath been Ena. 
&ed, That every Owner 02 Pzoprieto?, Owners 02 Pꝛoprietots of any Im. 
peopnatlon, Tythes, 02 poztion of Tythes, in any Pariſh o2 Chappelty 
within the Kingdom of England, 02 Dominion of Wales, is, are, and ſhall 
be by vertue of this Act, inabled and impowred to give 02 beſtow, unite and 
annex the ſame, 02 any part thereof, unto the Parſonage 02 Qicarage of the 
(ald Pariſh Church oz Chappel where the ſame do lie, oz ariſe, 02 ſettle the 
ſame in Truſt fo2 the benefit of the ſaid Parſonage 02 Uicarage, 02 of the 
Curate and Curates there ſucceſſively, where the Parſonage is Impꝛopziate, 
and 110-Uicar indowed accowing to his 02 their reſpective Eſtates, without 
= Licence of Moztmain; any Law oz Statute to the contrary notwith 

anding. wy”; (£6 

And be it further enactev, That if the ſettled maintenance of ſuch Jaſon: 
age, Uicarages, Churches and Chappels fo united, oz of any other Par: 
conage 02 Uicarage with Cure in the Kingdom or England, 02 Dominion of 
Wales, ſhall not amount to the full tum of one hundred pounds per annum, 
clear and above all charges and tepriſes, That then it ſhall be lawful for the 
Parſon, Uicar and Incumbent of the ſame, and his lucceſſoꝛs, to take, te: 
ceive, and purchaſe to him and his Cucceſſo2s, Lands, Tenements, Rents, 
Tythes, oz other Pereditaments, without any Licenſe of Mortmain; any 
Law o2 Statute to the contrary notwithſtanding, Stat. 17 Car. 2 C. 3. 

It is alſo Enacted, That whereas it would be a great hinderance to Leatn- 
ing and other good and charitable Mozks, if perſons well inclined, may not 
be permitted to found Colleges 02 Schools fo2 Encouragement of Learning, 
02 to augment the revenues of Colleges and Schools already founded, by 
granting Lands, Tenements, Kents, 02 other Hereditaments to ſuch Col- 
leges 02 Schools, 02 to grant Lands 02 other Pereditaments to other bodies 
'Politick 02 Incorporated now in being, 02 hereafter to be Incorporated fo! 
other good and publick Ales. Be it therefoze Enacted, by the King's moſt 
Excellent Majeſtp, by and with the advice and conſent of the Lows Spltl- 
tual and Temporal, and Commons in this pꝛeſent Parliament afſembled, and 
by Authority of the lame, that it ſhall and may be lawful to and fo2 the Ging, 


our moſt gracious Sovereign Loꝛd, and fo2 his Heirs and Succeſſo2s, when 


and as often, and in ſuch caſes as his Pajeſty his Peirs 92 Succeſſoꝛs (hall 
think fit to grant to any perſon 02 perſons, bodies Politick o; Corporate, 
their Heirs and Succeſſors, licenſe to alien in Poztmain. And allo to pil 
chaſe, acquire, take, and hold in Moztmain in perperuity 02 other wile, al? 
Lands, Tenements, Rents, 02 Hereditaments, whatſoever of whomſocver 
the ſame (hall be holven. And it is hereby Declared, that Lands, Tei 


ments, Rents oz Þereditaments, ſo aliened, 092 acquired, and licenſed, | 


ſhall not be ſubject to any foxteiture for 02 by reaſon of ſuch alienation 02 dc 
quiſition, Stat.) and 8 W. 3. cap. 37. / 


CHAP. 


Chap. 39. T he Complete Incumbent. 


© Freehold of the Church and Church-yard in whom. 
and diſpoſing Seats in the Church, &c. Endowment of Vicaar- 
ges, and of the diſlint Rights of the Parſon andVicar. 


Second effect of a Clergyman's being a complete Incumbent of an Eccle- 

ſiaſtical Benefice, is, I hat the Church and profits of the Church, are 
actually veſted in him, ſo that he may enter upon, and convert the profits to 
his proper uſe, but yet he may not have right to all the profits that do be- 
long to his Church. 

As to which to ſpeak particularly, it muſt be known, that after a Rector 
> hath poſſeſſion of a Rectory ( eſpecially where there is no Vicar ) the Soil, 
and Free-hold of the Church it ſelf, and Church-yard belonging to the Recto- 
ry, is in the Rector, 11 H. 4.12. Hill. 12 Fac. B. K. Frances v. Ley,z Croke 367. 
but the Fee-ſimple of the Glebe, ec. are ſaid to bein Abeyance, 1 Inſt. 341 4. 
And by his Leaſe of the Parſonage, the Church and -Church-yard do paſs ; 
and if the Walls, Windows or Doors of the Church be broken, by any per- 
ſon, or the Trees in the Church-yard be cut down, or Graſs there be eaten 
up by a Stranger, the Inumbent of the Rectory (or his Tenant if they be 
let) may have his Action for the Damage, 21 H. 7. 21. Br. Treſpaſs 210. 
38 H. 6. 19. 11 H. 4. 12. Br. Dean and Chapter 3. 12. and ſee8 H. 6. fol. . 
| where the Leſſee at will of a Parſon brought his Action of Treſpaſs for break- 

ing his Cloſe and Houſe, which was the Church and Church-yard, and admit- 
ted to be maintainable : And faith Rolli, it ſeems by the Book, that it was for 
coming there, not in time of Divine Service, ec. but at ſome other time, 
| Roli's Abr. 2. p. 337. 

And becauſe the Soil and Free hold of the Church, is in the Parſon alone, 
and that the Church is not, as the Church yard is, a common Burial place 
for all the Pariſhioners, the Church wardens, or Ordinary himſelf, cannot 
grant Licenſe of burying to any perſon within the Church, but only the Re- 
| Cor, or Incumbent thereof, Hill. 12 Far. B. R. Frances v. Lee, 2 Croke 366. 
Mich. 12 Jac. Day v. Beddingfield, Noy 104. yet the Church-wardens by 
| cuſtom may have a Fee for every Burial within che Church, by reaſon the 
| Pariſh is at the charge of repairing the Floor, Mich. 27 Car. 2. Andrews v. 
| Symſor, 3 Keble 504. 523. 527. 1 Ventris 274. and though the Church and 
| Church-yard be the Ra and be Conſecrated, yet a man may preſcribe to 
| have a Way through the Church or Church yard, Rolls Alr. 2. 265. 

And concerning the Parſons Right to Trees growing in the Church-yard, 
It hath been Eſtabliſhed as followeth, which Coke ſays is but a Declaration of 
the Common Law, 11 Co. 49. Becauſe we do underſtand, that controverſies 
do oft times grow between Parſons of Churches and thetr Pariſhioners, 
touching Trees growing in the Church yard, both of them p2etending that 
they do belong unto themſelves: Me have thought it good rather to decide 
this controverſie by writing than by Statute 3 foraſmuch as a Church yard 
that is dedicated, is the ſoil of a Church, and whatſoever is planted belong- 
eth to the ſoil, it muſt needs follow that thoſe Trees which be growing in the 
Church-pard, are to be reckoned amongſt the goods of the Church, the 
which Lay men have no authority to diſpoſe + but as the Scripture doth te- 
lifie, the charge of them is committed only to Paieſts to be diſpoſe of, 


And 
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And yet ſeeing thoſe Trees be often planted to defend the fo2ce of the 
wind from hurting of the Church; ie do pꝛohibit the Parlons of the 
Church, that they vo not pzeſume to fell them down Gnadvitedly, but when 
the Chancel of the Church doth want neceſſary reparations. Meither ſhay 
they be converted to any other uſe, except the body of the Church doth need 
like repair: In which caſe the Parſons of their charity ſhall do well to reljeye 
the Pariſhioners with beſtowing upon them the ſame Trees: which we wil 
not command to be done, but we will commend it when it is done, Star. 3). 


Ed. 1. An. 1307. 
If the Trees be cut down by any but the Incumbent, he may ſue ſuch Tref. 


paſſer in the Spiritual Court to have him puniſhed there, but not for damage, 
Mich. 13 Jac. Bellamies Caſe, Rolls 1 Rep. 255. 

' Though it doth generally hold true, that the Soil and Free-hold of the 
Church is in the Incumbent thereof, yet if any Inhabitant and his Anceſtor; 
only, and none other, have uſed time out of mind to repair an Iſle of the 
Church, and to ſit there, with his Family to hear Divine Service, and to bury 
there, this makes the Iſle proper and peculiar to his Houle, and he cannot be 
diſplaced, or interrupted by che Parſon, Church-wardens, or Ordinary him. 
ſelf. But the conſtant ſitting, and burying there without uſing to repair ic, 
doth not gain any peculiar property, or preheminence therein, ſo that ſuch 
Iſle being repaired by the Pariſhioners in common, the Parſons, Pariſhioners 
and Ordinaries Rights remain to them, Corven's Caſe, 12 Coke 105, Hil. 1 
Jac. B. R. Frances v. Ley, 2 Croke 366, Bootley and Bayly's Caſe, Hobart 6g, 
Trin. 10 Jac. C. B. Garven v. Pim, Godbolt 200 Mich. 11 Jac. May v. Gilbert, 
Bulſtrode 150, Mich. 12 Jac. Day v. Bedding field & c. Noy 104 Mich. 17 Fac. 
Dawtree v. Dee, Palmer 46. For the reaſon of any perſons propriety in an Ie, 
is from the preſcription to repair and uſe it alone, becauſe it is from thence pre- | 
ſumed, that the Iſle was Erected, by him whoſe Eſtate he hath, with the al- } 
ſent of the Parſon, Patron, and Ordinary, to the intent to have it only to 
—_— as is ſaid in Corven's Caſe 12 Coke 105. Mich. 10 Jac. Prin. v. Corum 

oor 178. | 
When any perſon hath good title to an Iſle adjoning to a Church, if the | 

Ordinary doth place another perſon in a Seat therein with the Proprietor, the | 
Proprietor may have his Action upon the Caſe againſt the Ordinary, and if he 
be impleaded in the Spiritual Court for ſuch Seat, a Prohibition will lye, by 
Coke, Trin. 10 Jac. C. B. Garven v. Pin, Godbolt 200. or if any private perion 
doth ſit in ſuch Sears, or keep out him that hath the Right, or doth bury lis 
dead there without his conſent, an Action upon the Caſe doth well lye for 
the Proptietor, Trin. 10 Jac. Dawney v. Dee and others, 2 Croke 604. And ye! 
it ſeems that the Free-hold of ſuch Iſle is only in the Incumbent, Dawtree aud 
Dee's Caſe, Trin. 18. Jac. Palmer 46. | 

Though the Free-hold of the Body of the Church be in the Incumbent 
thereof, and the Scats therein be fixed to the Free-hold ; yet becauſe that ts 

Church is dedicated to the Service of God, and is for the uſe of the Inhabi 
rants, and the Scars are erected for their more convenient attending upon Di 
vine Service, the uſe of them is common to all the people that pay to the ie | 

por thereof: And for this reaſon, if any Seat though affixed to the Church 

e taken away by a Stranger, the Church-Wardens (and not the Parſon )1 
may have their Action againſt the wrong doer, 8 H. 7.12. But the aurhori- 
ty of appointing what perſons ſhall ſit in each Seat, is in rhe Ordinary, who 
is to take care, to order all things appertaining to Divine Service, 10 char 
the Service of God may be beſt Celebrated, that there be no contention in che 


Church, and that all things be done Decently and in Order; for he an 
h Lily 
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the cure of Souls, is preſumed by the Law, to be a perſon that will have a 
prudent regard to the qualities of men in this caſe, and to give precedence to 


juch as ought to have it, and with this agrees 8 H. 7. 12. and (orden s Caje 12 


Coke 105. and by Hutton Paſch. 4 Car. C. B. Eaton v. dyliff, Hetley 94. and by 
Coke, Brownlow and Gonldsborough 1 p. 45. and by Coke in Garven and Pim's 
Caſe, Trin. 10 Jac. Godbolt 200. Mf. 11 Jac. B. R. May v. Gilbert 2 Bul- 
ſtrode 150. Boothly and Bayly's Cafe, Hobart 69. Tis ſaid indeed in Pim and Gor- 
win's Cale, Mich. 10 Fac. Moor 878. to be held by the Juſtices, that Seats in 
the body of the Church are diſpoſable by the Parſon and Church-wardens. 
But this may be underſtood in ordinary Caſes, when no contention, or dif- 
ſatisfaction is about this matter, and the Ordinary will not interpoſe becauſe 
none complain, or cle this caſe is miſreported For all the Books are, that 
gencrally ſpcaking, the power of diſpoſal of Seats in the body of the Church 
is in the Ordinary, and 10 it is {aid to be held by the Juſtices in this very Caſe, 
according to Coke's Report of it, where it is called Corver's Caſe, 12 Coke 105. 
and according to Godbolt's Reports 200. where it is called Garden and Pim's 
Caſe. But by cuſtom the Church-wardens may have the ordering of the Seats, 
as in London, which by the like cuſtom may be in other places, as was admit- 
ted in Langley and Chute's Caſe, Hill. 30 and 31. Car. 2 C. B. Raymond 246. 
Brabin v. Tredennick Paſch. 16 Jac. B. R. Roll 2 Abr. 288. N. 7. Poph. 140. 
fame caſe Roli's 2 Rep. 24. 

If a Lay-man by the diſſolution of Monaſterics hath a Monaſtery in which 
is a Church parcel of it, and he ſuffer the Pariſhioners for 60 Years to come 
thither to hear Divine Service, and to uſe it as their Pariſh Church, that ſhall 
give Juriſdiction to the Ordinary to diſpoſe of the Seats, becauſe, in fact b 
the conſtant uſage and ſufferance of the Proprietor, it is become the Pari 
Church, although before it was not ſubject to the Juriſdiction of the Ordina- 
ry, Quære. Bur if the Proprietor, or Patron himſelf, hath uſed to diſpoſe of 
and order the Scats, by placing Perſons therein, in fuch Caſe the Ordinary 
cannot diſplace ſuch Perſons, becauſe, the Proprictor, or Patron hath uſed du- 
ring all the time that it hath been uſed as a Pariſh Church to have the placing 
in the Seat. Trin. 12 Jac. Buzard4's Caſe, Rolls 2 Abr. 288. 

But the great queſtion is, whether all the Sears in that part of the Church 
which is common to all the Pariſhioners, and repaired by them, be at the diſ- 
poſal of the Ordinary, or whether ſome may not belong to private Perſons 
lo that the Ordinary may not diſplace them if he ſee cauſe. Some caſes are, 
that the Biſhop may diſpoſe of all ſuch Seats; and Firſt, it is ſaid to be held by 
the Juſtices, that a perſon cannot preſcribe for a Seat in the body of a Church, 
Mich. 10 Jac. Pim. and Gorwin's Caſe Moor 878. And after when a Prohibiti- 
on to the Eccleſiaſtical Court was ſued for upon ſurmiſe of a Title by pre- 
(cription to a Seat in the common part of the Church, all the Juſtices are ſaid 

to anſwer, that for the Title, they were not there to meddle with it, this bein 
for a Seat in the Church; And again being further preſſed in the matter, all of 
them ſaid, chat they would not meddle with the deciding of ſuch Controver- 
ſies for Seats in the Church, but would leave the ſame to them to whom it 
more properly belonged ; but if the Seat be in an Iſle peculiar to any perſon, 
the Iſle and Seat being repaired and uſed time out of mind, or the Seat being 
built in ſach Iſle by any perſon with the conſent of all Quorum Intereſt, reme- 
dy for diſturbance ſhall be ar Common-Law, Mich. 11 Jac. B. R. Mayv. Gil- 
bert 2 Bulſtrode 150. And it is ſaid, that a Pew cannot belong to an Houſe, 
Brownlow and Goidilorough 1 p. 45. | 


Contrary to this, it is ſaid to be held by rhe whole Court, that if a perſon | 


bath uſed time out of mind, at his own coſts only to maintain a Pew in re- 


24 pair 
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air, and had therefore had the ſole ule of it, the preſcription is a Warrant 

or a Prohibition, in caſe ſuch perſon be ſued in the Eecleſiaſlical Court to be 
diſplaced, though the Pew be Situated in che _ of the Church, and thy 
no Man can challenge a Scat as peculiar ro himſelf without ſuch {peeial rea. 
ſon, although one Perſon or Family hath uſed time out of mind to ſit in the 
ſame, and none others, Bootkly and Bazly's Caſe, Hobart 69. and by Coke in 
Garven and Pim's Cafe, Trin. 10 Jae. C. B. Godboli 200. Rolls 2 Abr. 288. N. z. 
Yet contrary to all the aforeſaid Caſes, it is faid by Coke to be refolved gene. 
rally in the Star-Chamber, Paſch. 10 Jac. berwixt Huffey and Carttarire | « 
tom and others, that if a man hath an Houſe in any Pariſh, and that time oy 
of mind, he and all choſe whoſe Eſtate he hath, have uſed to have a certain 
Pew in the Church, and the Ordinary will diſplace him, he ſhall have a Pro. 
hibition, for if he hath it by Preſcription, he hath as good right in the Scat, a; 
he hath in his Houſe, Corver's Caſe 12 Coke 106. and this ſeems to be noy 
reſolved and ſetled, Trin. 14 Car. 2 and Paſch. 16 Car. 2 in Buxton and Bate. 
man's Caje, 1 Siderfin 88. 201. Raymond 52. 1 Keble 345. and in the Cas of 
Crook and Uxor v. Samſam, Mich. 18 Car. 2 B. R. 2 Keble 92. and a difference 
made between an action of the Caſe for a Diſturbance, and a Prohibition; for 
in an action of the Caſe, the Plaintiff may intitle himſelf without alledging 
any Reparations. But to have a Prohibition which is to out the Ordinary of 
his Juridiction, there, reparation ought to be ſhewed: See Paſch. 28 2 2 

B. R. Marchant v. Whitpain 3 Keble 754. Trin. 23. Car. 2 C. B. Bradbnyy . 
Burch, Sir Thomas Jones Reports 3. 3 inſt. 202. 

And it hath been further adjudged, that a perſon may not only claim by 
Preſcription a Scat as peculiar to him, bur the upper part of a Seat, and in 
the Chancel as well as in the body of the Church, and an Action upon the 
Caſe lyeth for it at the Common-Law, Ney 129. But if there be any con- 
tention about the Priority, the Biſhop may inhibit them from making a Diſtur. 
bance, until the Controverſic be tryed, viz. in the Temporal Court, and 
excommunicate the Diſturber, Hatton's Caſe, Latch. 116 and Hill. 22 Jac. Carl. 
jon V. Hutton, Noy 78 and Palmer p. 424. See Trim. 14 Car. 2 B. R. Buxton and 
Bateman's Caſe, 1 _ 89. 

Now after this to ſpeak my own thoughts, I conceive that the Ordinary 
had anciently the power of placing the Pariſhioners in ſuch Seats at lealt as 
are fer in that part of the Church repaired by the Pariſhioners, according to 

8 H. 7. 12. and that Preſcriptions to have Seats as belonging to Houſes, and 
the Ordinaries power to give Titles (which are the riſe of ſuch Preſcriptions ) 
are bur lately ralked of; for I cannot find in the old Books any mention of 
ſuch Titles by Preſcription, or power in the Ordinary. And it ſeems to me, 
that the Ordinary hath no ſuch power, and that ſuch Preſcriptions are not 
reaſonable; for firſt, ir hath been adjudged, that if an Ordinary doth make 
a grant of a Seat to one and his Heis, it is not good, and the reaſon given b, 
That a Seat cannot belong to a perſon but to an Houſe, for otherwiſe when 
a perſon goes out of a Town to dwell in another 1 yet he ſhall retain the 
Seat, which is unreaſonable, Paſch. 16 Jar. B. R. Brabin and Tradum's Caſt, 
Popham 140. the ſame Caſe, Rol's 2 Abr. 288. N. 7. So the Queſtion being, 
whether a Preſcription be good to an Iſle in a Church, as belonging to a Man- 
nor where the party had no Dwelling-houſe but only Land? this Queſtion 
was not refolyed, but the Court inclined that ſuch a Preſcription was not good, 
Hill. 29 and 30. Car. 2 C. B. Shambrokv. Fettiplace,2 Modern Rep. 28g. And 
if the Ordinary may not make a grant of a Seat to a Perſon and his Heirs, | 
ſee not how he-can make any ſuch grant to bind Poſterity, for he cannot male 


a grant to an Houſe ( not things but perſons only being capable of dans: 


4 


Sec Haines Caſe 12 Coke 113. If it be ſaid that the grant may be good to the 
preſent poſſeſſor of an Houle, and to the perſons that in after time ſhall be the 
poſſeſſors of ſuch Houſe, as a priviledge annexed to that Houle ; yet this 
grant appears to be as unreaſonable, as if it had been made to a Perſon and 
his Heirs, for if by the Ordinaries grant, it may belong to an Houſe, it muſt 
belong to the owners of the Houſe, and muſt go with the Houſe, to a per- 
ſon and his Heirs ; and ſo a grant to the preſent and future poſſeſſors of an 
Houſe, and to a perſon and his Heirs will have the ſame inconvenience. For 
the owner of an Houſe may remove into another Pariſh, and have no Tenant, 
and yet retain the Seat, if it may by ſuch grant belong to an Houſe. And if the 
Ordinary may appropriate one Seat to an Houſe, he by the {ame reaſon may 
appropriate all the Seats in a Church to ſeveral Houſes, and ſo no room 
would be left for the other Inhabitants. And if the beſt and upper Seats only 
be appropriated, perſons of greater quality could not be ſeated but in inferior 
and remote places of the Church the beſt Seats by ſuch means being taken 
up, and it may be only by mean Tenants or Servants living in ſuch Houſes 
unto which they are ſaid to belong, which are ſhameful inconveniences. Al- 
ſo it is ſaid, that though the Free- hold of the Church be in the Incumbent, 
yet the uſe of the Church to hear Divine Service is common to all the Pariſhi- 
oners, Corven's Caſe 12 Coke 105. And therefore, I ſee no reaſon why the 
Ordinary ſhould have power to appropriate the uſe of any part thereof to the 
poſſeſſors of any particular Houſe, (to wit) either by Licenſing any perſon to 
build a Scat therein for himſelf and the poſſeſſors of his Houle only, or by 
granting in ſuch manner any Seat formerly built, ſuch Seat being preſumed to 
be built at the charge of the Pariſhioners in common, and for their benefit in 
common. And if the Biſhop hath not ſuch power of granting, I ſee not how 
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mencement ; and if there be no means by which a Title to a Seat can have a 
legal beginning, it ſeems ſtrange that preſcription ſhould be admitred as the 
Evidence of that which never could have a legal beginning or being, viz. 
a legal Title; And therefore in my Opinion, according to the firſt ſort of the 
beforementioned Caſes, it is moſt conſonant to reaſon, that a perſon ſhould 
not preſcribe for to have a Scat in the common part of the Church as pecu- 
liar to his Houſe, and that rhe Temporal Courts are not ſo proper to med- 
dle with the deciding of Controverſies about ſuch Seats, but that the Ordi- 
nary only ought to determine them, and to place the Inhabitants of every 
Pariſh within his Juriſdiction according to his Diſcretion. Vet if a perſon 
with his Family only, have uſed time out of mind to fit in a Seat, and to re- 
pair the ſame ar his proper coſts, and being ſued in the Spiritual Court to be 
removed, doth ſurmiſe their fitting, and repairing ; no doubt but that he may 
obtain a Prohibition, and that ſuch Preſcription will be allowed to be a good 
Title. But the ſurmile of ſitting alone in a Seat, time out of mind, without a 
lurmiſe of repairing, will not be ſufficient for a Title to have a Prohibition, 
as hath been before ſhewed. 

Bur if a Suit be commenced in the Eccleſiaſtical Court for a Seat upon the 
account of Preſcription, a Prohibition will lye for the party ſued, becauſe, 
whether the Preſcription be good ornor, is not in the Spiritual Court to judge, 
Fil. 5 Jac. B. R. Noy 129. and by Coke in Garven and Pim's Caſe, Godbolt 200. 
And it is ſaid, that the Plaintiff in the ſame Suit, if it go againſt him, may, as 
it ſeems, have a Prohibition as to the coſts, becauſe, the Suit is Coram non 
Jedice as to the principal, Paſch. 4 Jac. C. B. Eaton v. Ayliff Hetley 94. But 
cannot be ſatisfied with this laſt Opinion, viz. that where the Plaintiff Li- 

ls in the Spiritual Court upon a Cuſtom or Preſcription, and it be found a- 
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a Preſcription to have a Seat as belonging to an Houſe can have any juſt com- 
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gainſt him that there is no ſuch Cuſtom or Preſcription, and Coſts given; That 
he ſhall have a Prohibition to free and diſcharge himſelf from thoſe Colts, for 
the Spiritual Court may in ſeveral Caſes proceed upon Libels grounded on 
Preſcriptions, where the Preſcription is not denied, ſo that ſuch Suits, are not 
abſolutely Coram non Judice. The reaſon why a Prohibition ſhall be granted 
where the Preſcription or Cuſtom is denied, I take to be, that the notion of 
Cuſtoms and Preſcription is different by the Eccleſiaſtical Law from what it 1; 
at the Common Law as to the time in which ſuch Cuttom or Preſcription 
may be created, for the Eccleſiaſtical Law allows of different times in creating 
Cuſtoms or Preſcriptions, and generally of leis time than is allowed of by 
the Common Law, which owns no time in ſuch Caſe, but that whereof there 
is no memory of man to the contrary. Therefore the Common Law will not 
ſuffer the Spiritual Courts to try rreſcriptions whereby they might affect and 
charge perſons Inheritances by adjudging them to be good which by the Com. 
mon Law are no Preſcriptions. But where the Caute doth proceed to Sen. 
| tence, and the Spiritual Judge doth Decree that there is not any Preſcription 
ſufficient in their Law, and by conſequence can be none of an elder date al. 
lowed by the Common-Law ; The reaſon the Common Law proceeds upon 
in granting Prohibitions in ſuch Suits, totally fails in this cafe, and the Plain 
tiff ought not to be aided by a Prohibition to diſcharge himſelf from thoſe 


coſts given againſt him for his groundleſs and vexatious proſecution, and the | 


prohibition can in ſuch caſe be of no other uſe, or to any other purpoſe, than 
to diſcharge the Plaintiff of thoſe coſts, which both in Law and Conſcience he 
ought to pay. | 
Alſo this Title to a Seat is triable at Common Law by Action upon the 
Caſe, Hutton's Caſe, Latch 116. and Hill. 22 Fac. Carlton v. Hutton Ney 78. 
and Buxton and Bateman's Caſe, 1 Siderfin 88 201. and Bradbury v. Burch, 
Sir Tho. Joue s Rep. 3 and Marchant and Whitpain 3 Keble 754. And it is a. 
* that the Plaintiff need not ſhew any Reparation in his Declaration, yet 
e ought to prove Reparation in Evidence, by Hales' Ch. Baron in Stephen's 
Caſe, 16 Car. 2. 1 Siderfin 203. But if a man with the aſſent of the Ordi- 
nary doth ſet up a Seat in Navi Eccleſie for himſelf, and another doch pull 
down or deface it, Treſpaſs vi & armis doth not lye againſt him, becauſe the 
Free-hold is in the Parſon, and ſo the only remedy is in the Eccleſiaſtical 
Court, by Coke in Garven and Pim Caſe, Trin. 10 Jac. Godbolt 200. ſee Muy 
and Gilbert's Caſe, Mich. 11. Jac. B. R. 2 Bulſtrode 151 and Mich. 17 Ju. 
B. R. Dawtrie v. Dee Palmer 46. Roll's 2 Rep. 139. And yet when an Action 
of Treſpaſs was brought againſt Church-wardens for a Seat broken down by 
them, becauſe it was. ſet up by a private perſon without the Licenſe of the 
Ordinary; it was adjudged ; that though Church-wardens might well removc 
Seats in the Church at their pleaſure, yet they cannot cut the Timber of 
them, and therefore the Actions lyes, Trin. 2 Ju. Gibſon v. Wright, &c. 
Noy 108. I ſhall not queſtion the Law of this Cale, but thus much is to be 
ſaid againſt it, that the Free-hold being in another perſon, the annexing of 
Seat thereto, ſeems to make the Sear to be a part of the Free-hold, and fo to 
be in him in whom the Free-hold is, and the uſe of it in them that have the ulc 
of che Church; and if ſo, then the breaking the Timber could be no wrong 
to him that had no legal right in them after they were faſtned to the Free- 
hold, and became as other Seats of common uſe, and at the diſpoſal of in 
Ordinary, vid. 8 H. 7. 12. 
If two pretend to have Title to a Seat by Preſcription, and thereupon 
Jointly bring an Action upon the Caſe for a Diſturbance, and declare upon 
a joint Right and Preſcription, if upon the Evidence it ſhall appear, rom 
th 
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they are not Joint: tenants, but Tenants in Common; they cannot recover, 
but muſt be Non. ſuited, for that ſuch Evidence doth not maintain the Ti- 
tle upon which they bring their Action, and as Tenants in common they can- 
not make a joint Preſcription, but ought to preſcribe ſeverally, by Lea Haugh- 
ton and Chamberlain againſt Croke and Dodderidg, Paſch. 19 Jac. B. R. Sir 
Henry Snelgrave v. Brograve, Palmer 161 and Bendlows 89. 

Another Queſtion may be, whether the Ordinary may place in the Seats 
erected in the Chancel, which is uſually repaired by the Rector or Proprie- 
tor? As to which, tis reported, that Coke ſaid, That for the body of the 
Church the Ordinary is to place and diſplace ; but the Chancel is the Free-hold 
of the Parſon, and is parcel of his Glebe, x Brownlow and Gonldsbo- 
rough 45. By which he ſeems to intend, that the power of placing and diſ- 
placing, as to the Seats in the Chancel, is in the Parſon, and yet no ſuch 
thing may be collected from his ſaying, that the Free-hold of the Chancel is 
in the Parſon and is part of his Glebe, for the Free-hold of the Church is al- 
ſo in the Parſon, fa yet the Ordinary hath the Authority of ſeating therein. 
Nor is the Parſons repairing the Chancel any reaſon of outing the Ordinary 
of his Juriſdiction there, as in Iſles or Chancels built by perſons of Quality; 
becauſe, rhe Chancels repaired by Rectors, Impropriators, or Appropriators, 
were with the body of the Church at firſt erected for the ute of the Pariſhio- 
ners; and ſo we ſee they have the uſe of them in Common; the others are for 
private uſe. And the Parſon by repairing doth no more than what he is bound 
ro do of common Right, nay, by the Canon or Common Law of the Church, 


| the perſon that receives the profits of any Church, is bound to repair the whole 


Church and fo is the practice in all Countreys but in England, where cuſtom 
only doth transferr the Burthen of repairing the body of the Church and fen- 
cing of the Church-yard upon the Pariſhioners. The Church-wardens of 
Denford's Caſe, Ney 41. and in ſome places (as in London) of repairing the 
Chancels alſo, to which Lindwood gives Teſtimony, De officio Archidiachoni 
C. Archdiachoni v. reparatione & de Eccleſiis Edificandis C. ſi Rector v. defe- 
Gus Eccleſia. And therefore, unleſs it might (as it may not) be truly ſaid, 
that the Incumbents of Churches in other Countries where they repair the 
whole, have ſolely the authority of placing, and diſplacing in all Seats that 
be, or may be in thoſe Churches, there is no reaſon to think, that they are 
to Seat in the Chancel with us, becauſe, they repair the ſame by the ſame 
Law and upon the ſame Conſideration, that the Incumbents in Foreign Parts 
repair the whole Churches, wiz. of receiving the profits of the Church: Or un- 
leſs it might be truly ſaid, that becauſe the Pariſhioners with us repair the bo- 
dy of the Church, rhe Biſhop may not meddle to place or diſplace them 
therein, I ſee no reaſon, but that he may place in the Chancel, although 
that ir be repaired by the Parſon ; nay, the reaſon from the Pariſhioners re- 
pairing is ſtronger againſt the Ordinary, than from the Parſons repairing : 


For the Parſon, Appropriator, or Impropriator repair of Common Right (for 


opus ibit cum Emolumentis, is the Canon Law in this Caſe ) but Pariſhioners 
by preſcription only, which might more plauſibly be alledged as the conſide- 
ration, or firſt reaſon of ſuch liberty, eſpecially if the Parſon had repaired 
what they do, ſuch power ſhould have been in him, as it muſt be ſuppoſed to 

if he from repairing hath the right of ſeating in the Chancel ; but ir ap- 
pears to be otherwiſe as to the body of the Church: For that if it was origi- 
nally and of common right in the Parſon, the peoples undertaking that Bur- 
then that would otherwiſe have been on Incumbents, could not place this au- 
thority in a third party, viz. the Biſhop; and therefore one might conclude, 
notwithſtanding the Parſons repairing, Cc. that rhe Ordinary hath this au- 


thority 
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thority and Juriſdiction of common right, as to both Church, and Chance|, 
though the Free-hold of both be in the Incumbent, or Incumbents, and the 
repair of the Chancel be upon the Parſon, and of the body of the Chutch 
upon the Pariſhioners ; yet the Law as I take it is ſetled to the contrary, that 
unleſs a Seat be in the body of the Church, the Ordinary hath nothing to de 
with it, Buxton and Bateman's Caſe, 1 Siderfin 88. However, it is laid, cut 
if there be an Impropriator, he, and in conſequence his Farmer of comme, 


Right, ſhall have the chief Seat in the Chancel, becauſe, he ought to repair jr 


but by Preſcription another perſon may have it, as belonging to his Houſe, 
Trin. 7 Jac. Sir Will. Hall. v. Ellis, Noy 129. the priviledge of an Impropria. 
tor in the Chancel, being by reaſon of his repairing, it is to be known wha; 
remedy there is by Law to compell him to repair, if he neglect or refuſe w 
do it; as to this, I find it ſaid to be the opinion of the Court of Common 
Pleas, that the Spiritual Court 2 grant Sequeſtration upon an Impropriate 
Parſonage for not repairing the Chancel, Mich. 29 Car 2. 3 Keble 829. yet 
by another Book tis ſaid, that the Court of Common Pleas did incline that 
there could be no Sequeſtration; for being made Lay-Fee, the Impropriation 
was out of the Juriſdiction of the Court Chriſtian, and they were only ty 
proceed againſt the Perſon, as againſt another Lay-man for not repairing the 
Church, Irin. 22 Car 2 C. B. Anonimns, 2 Ventors 35. and by the ſame Calc a; 
reported, 2 Modern Rep. 257. tis ſaid, that the whole Court beſides An 
were of that opinion, See 1 Modern Rep. 258. 

As to the repairing of the body of the Church, the Spiritual Court may 
compel the Pariſhioners to do it, and may excommunicate every one of them 
till it be repaircd, and thoſe that are willing to contribute muſt be abſohed 
till the greater part agree to make a Tax, but the Spiritual Court cannot 4. 
ſeſs them towards it; neither can the King's Court, or the Juſtices of Peace, 
or the Church-wardens alone, impoſe a Tax for ir, but the Pariſhioners ought 
to be ſummoned by the Church-wardens to meet and agree to lay a Tax to do 
it, and if they refuſe or negle& to meet, or to make a Rate, the Church- 
wardens then, may make a Rate alone if needful ; and if a Rate be illegally 


impoſed, as by a Commiſſion from the — Cc. without the Pariſhioners | 
confirmed by the major part of 


conſent, yet if it be after aſſented to, an 
the Pariſhioners that will make it good, Hill. 26. and 27 Car. 2 C. B. Roger: \, 
Davenant, 1 Mod. Rep. 194 and 1 Ventris 167. the Church-wardens in ſum- 
moning the Pariſhioners need not do it from Houſe to Houſe, but a general 


publick Summons at the Church is ſufficient, and the major part of them that | 


appear upon ſuch Summons, will bind the whole Pariſh. If the Church and 


Chancel be out of Repair, the Pariſhioners are only chargeable ro the Re. 


pairs of the Church But a libel in the Spiritual Court, or a Tax pro repar-- 
tione Eccleſiæ is well enough, though the word Eccleſia, may include the 


Chancel as well as the body of the Church, yet ſhall be intended for the 


Church only; but if any Money raiſed for repairing the Church be laid out 


upon the Chancel, the Pariſh ought not to allow it to the Church-wardens in 


their accounts, nor ſhall they be compelled to pay any Tax for the repairs of 


the Church and Chancel. If the Church be down, and the Pariſh increaſed, | 
lo that of neceſſity there ought to be a larger Church, the major part of che 
Pariſh may lay a Tax for the enlarging it, as well as the repairing of it, 


ſee for theſe matters Paſch. 29 Car. 2 C. B. 1 Mod. Rep. 236. 2 Modern Nel. 

2.22. Paſch. 5 Car. 1. C. B. Webl's Caſe, Littleton Rep. 2.63. Poph. 137. 
Though ir be before ſaid, fol. 295 that the Free-hold of the Church is 1n the 

Incumbent, and that if the Windows of the Church be broken, the Parſon 


may have his Action for it at the Common Law, yet the Ordinary may 
| | acc 


de- 


face any ſuperſtitious Pictures, as is ſaid by Wray Chief Juſtice to have been 
© done in Pricket's Caſe. And if any other do it without the Ordinaries Licenſe, 
be may be bound to his good behaviour, Mich. 12 Jac. Day v. Beddanefield, 
Ney 104. And this I ſuppoſe is to be extended to the Parſon himſelf; ſo it any 
Coats of Arms be placed in any Windows, or Graveſtone, or Monument 1 
any Church or Church- yard, neither Parſon, Church-wardens, or Ordinar) 
may break down or deface the fame ; and if any of them do, the Heir by de- 
ſcent intereſted in the Coat may have his Action upon the Caſe againſt rhem, 
9 Ed. 4. 14. Mich, 10 Fac. B. Pyw's Caſe, Rolt's Abr. 1 p. 625. Mich. 12 Jac. 
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2 Croke 367. or ſo may the party that ſet them up, being the Executor, al- 
though they be fixed to the Free hold of the Parton, 9 Ed. 4. 14. Corvey's 
Caſe 12 Coke 105. 1 sl. 18. b. But as to Monuments ſet up in the Church, 
the caſe is to be underſtood of ſuch only, as are ſet up in the Iſles belongin 
to particular Perſons, according as it is explained by Coke in May and Gilbert's 
Caſe, Mich. 11 Jac. B. R. 2 Bulſtrode 151. Trin. 10 Jac. C. B. Garven and 
Pym's Caſe, Godbolt 200. or if ſet up in any other 10 of the Church, I fup- 
poſe, tis to be underſtood, that they were placed there with the Incumbents 
conſent, but the reaſon given in the caſe aforeſaid, for the ſaid Action, viz. 
becauſe the Church is free to all the Inhabitants to bury in, is not true, for 
none can bury in the Church without the Parſons conſent, per curiam Hill. 12 
Jac. B. R. Frances v. Ley 2 Croke 367. Mich. 12 Jae. Day v. Bedaingfield, 
oy 104. | 
| 1 the Goods of the Church, as Chalice, Surplice, &g. do not 
belong to the Incumbent, but to the Pariſhioners, 11 H. 4. 12. and if they be 
taken away, or broken, the Church-wardens ſhall have their Action of Tres. 
| paſs at the Common Law, Bellamie's Caſe, Rolls 1 Rep. 255. 31 Ed. 3. 3. Hr. 
| Corporations, &c. 55, 73, 84. 11 H. 4.12. 37 H. 6. 30. Therefore, when the 
Parſon ſued in the Spiritual Court for the Organs taken out of the Church, a 
Prohibition was awarded, Trin. 12 Fac. Bucksale's Caſe, Rolls 1 Rep. 77. Kit- 
chin's Juriſalictiom of Courts, Title Wardens of Churches, fol. 387. And if the 
| Church-wardens for the time being negle& to bring an Action for any of 
| the Goods of the Church taken away, their Succeſſors may bring Treſpaſs fi 
| them in reſpect of their Office, as was reſolv'd per Curiam, Hill 3 1. Eliz. C. 
B. Church-wardens of Fotheriton's Caſe, 1 Leonard 177. But then the new 
| Church-wardens muſt ſay, ad damnum parochianorum, and not ipſorum, tho 
the old -Church-wardens in whoſe time the goods were taken might fay cither, 
| Paſe, 32. Elix. B. k. Hadman and Green V. Ringwood 3.Crooke 179. 8 Ed. 4. 
| 6. Br. Corporations, &c. 55. but by Frowick 12 H. 7. 28. the new Church- 
wardens ſhall not have the Action for ſuch Treſpaſs done to their Prede- 
| celſors, contrary by Taxly; and it is ſaid by Newton, and Paton, tliat the Ex- 
| <cutors of the Church-wardens in whoſe time the Treſpaſs was done, ſhall 
have the action. But the Caſe in 1 Leonard 177, is moſt to be relied 


1 | 
If the Goods of the Church be ſtoln, it is Sactiledge and Robery, and the 
Church-wardens ſhall have an Appeal of Robery, Br. ab. Appel 31, 45. 37 H. 6. 
39nd a Libel may be alſo in the Spiritual Court againſt the Offender, pro ſalute 
«ine Oreformat tone mor Paſch.1 2 1 Welcombe v. Lake, 2 Keble 23. 1 Si- 
dera 281. but not to recover Damages, 2 Inſt. 492. 1 Kebl. 743. See Regiſter 
of Writs 57. And if a Pcrſon doth in the Night break the Church, and 
Enter, he is guilty of, and indictable for Burglary, as Bromley ſaid, Paſc. 1 
Ma, Dyer 99. 4. 3 Inſt. c. 14. 1 9 85 


Day v. Bedding field, &c. Noy 104. Hill. 12 Jac. B. R. Frances v. Leys, | 


Though 
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Though the Church-wardens may have their Action for ſuch the Pariſh 
Goods, yet they cannot diſpoſe of them without the conſent of the Pariſh, 
and a gift of ſuch Goods by them without the conſent of the Side-men or Ve. 
ſtry is void, as was ſaid in Methold and Mann's Caſe, 3 Bulſtrode 264. And 
though as hath been ſaid, the Goods of rhe Church do belong to the Pariſhi- 
oners, yet they canner have an Action of account againſt the Church-wardeng 
for waſting any of them, but muſt make new Church-wardens, and thoſe 
new Church-wardens may bring an Action of Account againſt the former, 
Br. Account 71. 8 Ed. 4.6. Br. Corporations, &c. 55. 4 Ed. 4. 6 Br. Garden 
7. And though a Pariſh preſcribe to chooſe tw o Church-wardens, and that the 
Perſons ſo choſen ſhall continue in that Office for two years; yet the Pariſh 
may notwithſtanding the Preſcription, remove ſuch Church-wardens at their 
pleaſure, and chooſe new ones; for as it is ſaid, the Pariſh might ſuffer great 
loſs, if che Church-warden ſhould continue fo long in their Office contrary to 
their will, for in that time they might waſt all the Pariſh Goods belonging to 
the Church, 26 H. 8. 5. b, Paſe. 8. Fac. C. B. 13 Cole 70. 
If any evil Perſon ſhould dig up the Grave of a deceaſed Body, and take 
from the Corps the winding Sheet wherein tis wrapped, neither Rector nor 
Church-wardens may have their Action for it, for the property doth remain 
in him to whom it belonged when the dead Body was wrapped therein; and 
the wrapping the dead Body therewith could be no gift thereof, for a Man 
cannot relinquiſh the right which he hath ro Goods, unleſs they be veſted in 
another, of which a dead Body is uncapable ; and the taking thereof is Felo- 
ny, reſolved by the Juſtices at Serjeani's· Inn, Fleet- ſtreet, Haine s Caſe, 12 Coke 
in | | 
| As other perſons may have intereſt in the Church with the Parſon, and in 
the Goods belonging rhereunto, as is before ſhewed; ſo others may ſhare with 
the. Rectors of Churches, both in the Church it ſelf, and alſo in the profits 
thercof; of which Vicars of Churches are the great Inſtance, who by endow- 
ments, or preſcription, do ſhare with Appropriators, or! mpropriators, (who 
are perpetual Rectors of Churches.) both in the Churches chemſelves, and 
the profits thereof. 1 Ida : 
And firſt, I conceive, that (although that che Free-hold, and Soil of the 
Chancel, may be in the Appropriator, or Impropriator, eſpecially where the) 
repair the ſame, either by Compoſition, or Preſcription, which is in molt 
places in England, except in London) the Free-hold and Soil of rhe Body of the 

Church is in the Vicar, as a part of his Glebe, for thereof he takes poſſeſſion 
at his Induction, by which he is ſeized of all the profits of the Vicarage ; 
which way of taking poſſeſſion would be very ſtrange, if the Church it {elf 
was not a part of that to which he hath a Right by Inſtitution, and of which 
he is ſeized by his Induction 3 alſo this appears from the Vicars being obliged 
of common right to repair the Church, Ro Abr. 2. p. 337- Alſo the Irres 
in a Church- yard are {aid to belong to the Vicar, ſo that if they be cut dow! 


by the Parſon, or any other, and a Suit be in the Court Chriſtian not only o 
puniſh. the fact, bur alſo for damages, a Prohibition lyeth, becauſe, che Vicat 
may have Treſpaſs at Common Law; but if the Suit be not for Damages, no 
Prohibition ſhall be, Mich 13 Jac. B R. Bellamie's Caſe, Rolls 1 Rep. 255. 
But generally ſpeaking, the Compoſition made berwixt the Parſon and Vicat 
of a Church, doth ſhew, what of the Glebe, Tythes, or other profits chereof, 


do belong to the Rector, and what to the Vicar, and without a preſcription 


to the contrary, the Vicar, as well as the Parſon is bound thereby, Paſs 
4. Car. in the Exchequer, Llen v. Seymore, Palmer 525. and becauſe ſevetal 


Compoſitions may be loſt, preſcription and uſage is much to be regarded, oe 
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the ſetling of their ſeveral Rights, Lite. Rep. 263. I ſhall therefore add ſome Caſes, 
to the end that Compoſitions may be the better underſtood, and to ſhew the 
force of Preſcription as to this matter. 

Firſt, De Jure communi all Tythes and Profits of the Church do belong to 
the Parſon, although that there be a Vicar conſtituted, and therefore the Vi- 
car muſt make his Claim, either by ſhewing that he is endowed out of the 
Parſonage of that to which he pretends a Right, or by Preſcription, March 
11. Mich. 10 Jac. B. R. Reynolds v. Greer, 2 Bulſtr. 27. Mich. 28 & 29 Eliz. 
B. R. Godbolt, Mich. 40 Eliz. Burſdale v. Smith, 3 Cro. 633. Paſch. 2 Car. B. R. 


——_—_— 


dowment, yet if he can prove a conſtant Uſage and Payment, that is ſuffi- 
cient Evidence of an Endowment, Hill. 22 & 23 Car. 2. Brigham v. Robſon, 
2 Keb. 729. Or though the Indowment do not mention any Glebe or Tithes 
to be aſſigned to the Vicar, yet if the Vicar by a conſtant Ulage hath injoyed 
them, he ſhall not be concluded by their not being mentioned in the En- 
dowment of the Vicarage, (as it has often been adjudged ;) for it ſhall be 
preſumed by reaſon of a long poſleſſion of ſuch Glebe or Tythes, that the 
Vicarage hath at ſome time or other been augmented therewith, and that, 
though there be no power reſerved to the Biſhop by the Endowment to aug- 
ment or diminiſh, ec. For the Biſhop may notwithſtanding augment with the 
conſent, or upon citing all Parties, tho not without notice or citation, as he 
may do, when he hath a power to augment, e*c. reſerved to him by the En- 
dowment, Trin. 15 Car. 2. Scaccar. Henry Twiſs v. Brazen-Noſe College in Ox- 
ford, Blount & al. Hardres 328. And ſo it is, though no Land is mentioned 
in the valuation of the Church in the time of H. 8. becauſe many particulars 
were omitted in that valuation, Coynes Caſe, Claptons Rep. And where no proof 
of an Endowment could be made, yer becauſe of long poſſeſſion, the Church 
being preſentative, what was = for was decreed to the Vicar, 9 Car. 
Neat v. Liſter, and 39 Eliz. in the Exchequer Chamber, Grimes v. Smuth, Tot- 
bil 238. 
If A Compoſition be made betwixt the Parſon and Vicar, that the Parſon 
ſhall have all the Tythe of Corn and Hay, and the Vicar all other Tithes 
within a Pariſh ; and after the Pariſhioners ſow certain Lands arable with Saf- 
tron, or the like, as Woad, ec. the Parſon ſhall not have the Tythes of the 
Saffron or Woad, &. but rhe Vicar, Hill. 1 Car. Tindal's Caſe, Bendloes 159. 
Trin. 7 Jac. per Coke ſaid to be adjudged, 2 Rolls Abr. 335. So if the Vicar by 
Endowment or Preſcription be to have the minute Tythes, and the Land 
which time out of mind hath been arable is not tilled, the Vicar ſhall have 
the minute Tythes ariſing upon the ſame, for his Endowment doth not go to 
the Land, but to the Tythes in any part of the Pariſh, Puſh. 38 Eliz. B. R. 
Bedingfield v. Freak, 2 Rolls Abr. 335. And ſo it is although the Land had 
been ſowed with Corn for the ſpace of forty years next before, although ir 
be ſaid by the Statute of 2 Ed. 6. That Tythes ſhall be paid as they had bien 
paid foztp pears bekoze. The like Law if arable Land be converted to an 
rchard, for then the Vicar ſhall have the Apples; and if an Orchard be 
turned to arable the Parſon ſhall have the Corn, Paſch. 38 Eliz. B. R. the Dean 
and Chapter of Norwict,s Caje, Owen 74. Paſch. 38 Eliz. B. R. Bedingfield v. 
Freak, 3 Cro. 467. and 43 Eliz. Gonuldsb. 149. and More 909. Or if a Vicar 
by Endowment hath the minute Tyrhes, and hath for long time uſed by force 
of this Endowment to have Tythes of Wood of the annual value of Six Shil- 
lings and Eight Pence, by reaſon of the ſmall value of the Wood and the 
uſage, Tythe of the Wood ſhall be to the Vicar as a ſmall Tythe, although 
at the Tythe of Wood in its nature be accounted amongſt great Tythes, 


Rx | Mich. 


Cope v. Bedford, Palmer 427. But though the Vicar cannot produce any En- 
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Mich. 10 Jac. B. R. Beynols v. Green, per Curiam, 2 Rolls Abr. 335. Note alſo 


that Woad growing in the nature of an Herb, Saffron and Weild, which are 


a kind of Graſs, are minute Tythes, and go to the Vicar, when he is to haye 
minute Tithes, 1 Car. C. B. Odal v. the Vicar of Alton, and the ſame Cj; 
Hutt.77. 1 Cro.28. Hill. 1 Car. Tindal's Caſe, Bendloe 159. Paſch, 38 Eliz. Bedding. 
field v. Freak, 1 Rolls Abr. 643. The like is to be ſaid of Flax and Hops, 
Mich. 14 Car. B. R. Web's Caſe, 1 Rolls Abr. 643. So was it ruled in the Caje 
of Crouch v. Riſden, Hill. 21 & 22 Car. 2. And that a Preſcription to pay i 
much in licu of all ſmall Tithes ſhall extend to Hops, Oad, Ge. 1 Sid, 44; 
2 Keb. 612. 1 Ventris 61. But the Tithes of Clover Graſs thall go to him thi; 
liath the Tithe Hay, Darrel v. Withers, 3 Keb. 479. So if Tobacco be plant. 
ed here, the Tithes thereof be minute Jithes; but if all the profit of a Pa. 
riſh doth conſiſt of things, which in their own nature are minute Tithes, i; 
is {aid that they thereby become great 'Tithes, as if a great part of a Pariſh 
be ſowed with Hemp, G. they are ſaid to be great 1ithes, otherwiſe not; 
and in this reſpect Wool and Lamb may be ſaid to be great Tithes, and for 
this reaſon Hops in Kezt were adjudged great Tithes, but Hops in Orchard; 
or Gardens, remain minute Tithes, and a Field of forty Acres planted with 
Safiron was adjudged a {mall Tithe, Hill. 1 Car. Odal v. Tindal, Hutton 78, 
But Quere whether Hemp, Flax, Cc. be not in their nature to be accounted 
{mall Tithes, if ſo, then the quantity of Land within any Pariſh ſowed with 
Hemp, ec. cannot make the Tithe of another nature; and what we call ſmal 
Tithes ſeems to me to be in reſpect of the thing it ſelf, and not from tie 
{mall quantity of Land ſowed therewith within any Pariſh, whereby the Tithes 
thereof are but ſmall and of little value; for if that were to be the Rule to 
determine what ſhall be ſaid ſmall Tithes, then Corn, Hay, Oc. mult in 
many Pariſhes be accounted {mall Tithes, which will not be affirmed. 

If the Vicar be endowed de Decimis Garbarum growing within a certain 
Hamlet within a Parith, and the Endowment be made a long time ſince, as in 
the time of H. 3. and the Vicar hath uſed time whercof ec. to have the Tithe 
as well of the Hay, as of the Corn; although that now at this day Garbe 
doth ſignifie a Sheaf of Corn; and as the Civilians ſay, ſignifies ſuch thing 
which is bound together by a Band, and in their Books is uſed for Corn, and 
not for Hay; yet becauſe it is an ancient Endowment, and the Uſage hath 
been ſo, that the Vicar hath had the Tithe of the Hay, the Tithe thereof ſhall 
be to the Vicar ; for it ſhall be preſumed, that in ancient time Tithe Hay 
might be compriſed under the word Garba, and that the ute might be then 


to bind Hay in Bundles; for ſuch ancient Grants are not to be expounded { 


according to the Law uſed at this day, but according as it might be intended 
to be at the time of the Grant made, Ach. 40 & 41 Eliz. B. K. Barksdate V. 
Smith and Blince, 2 Rolls Abr. 335. Mich. 40 Eliz. Barksdale v. Smith, 3 Cin. 
623. Littl. Rep. 263. March 87. And all Compoſitions for the Endowment 


of Vicarages ſhall be expounded by the Judges of the Common Law, and | 
the Spiritual Court meddle with that Matter, they are to be prohibited, Litt( } 


ton Rep. 263. March 87. 


If a Vicar hath uſed by Preſcription time out of mind, to have all Tithes } 
within a Pariſh (except Corn which the Parſon appropriate was wont to 
have) . of Hay, and Hops, from the time of H. 8. when they came into Eu- 


gland, and of Woad (Which is a dying Plant) Gc. Aiter Rape Seed js ſowed 
within the Pariſh, there being not any ſuch Seed ſowed there, nor in Englnd 
till of late time, yer the Vicar, and not the Parſon appropriate ſhall have the 


Tithes of the Rape Seed; for that it is within the Preſcription, although that 
it be a new thing, for which he cannot preſcribe ſingly, foraſmuch as tho 


Parſon 


n 
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Parſon is barred of all Tithes but of Corn by the Preſcription, and this is 
within the general Preſcription to have all Tithes but of Corn, Pa, V. 7 Car. 
B. R. Reſolved per Curiam upon Evidence at the Bar, in a Caſe that con- 
cerned a Parſon and Vicar of a Pariſh in Kent, and that there was not an 
difference as to this, betwixt ſuch Endowment which was the Grant of the 
other Party, and ſuch Preſcription, in that the Preſcription doth preſume an 
Endowment precedent, 2 Rolls Abr. 134. 

Alſo if a Vicar bc endowed of the third part of all the Tithes growing 
and coming due within the Mannor of D. he ſhall have the Tithes of the 
Free Tenants, as well as of the Copyholders, for all make the Mannor, Paſch. 
38 Elx. B. R. Higham & Beſt's Caſe, 2 Rolls Ali. 335. the ſame Caſe, Owen 74. 
and 3 Cro, 452. But if the firſt Endowment be to be ſhewed, whereby the 
Vicar of a Church is to have all the ſmall Tirhes within the Pariſh, and the 
Parſon Impropriate doth take the ſame, and be ſued therefore in the Court 
Chriſtian, and thereupon doth bring a Prohibition upon ſurmiſe of a Pre- 
ſcription, and then the Vicar doth come and plead the firſt Endowment, 
which was Anno Dom. 1310. whereby ſuch Tithes were allotted to the Vi- 
car, and the Parſon doth demur thereto, the Vicar ſhall have a Conſultation, 
for that the Parſon cannot preſcribe againſt the firſt Endowment, Trin. 2 Fac. 
Rot. 520, Pringe v. Child, Noy 3. Paſch. 3 Jac. Springe's Caſe, Moor 761, & 
781. for the Preſcription ought to commence after the Endowment, which 
was after the time of Limitation, viz. R. 1. Rolls Abr. 2. p.269. And according- 
ly, a Vicar libelled againſt a Parſon in the Spiritual Court for Tithes allotted 
to him by the Compoſition, and (the Parſon pleading Preſcription againſt the 
Compoſition) the Court Spiritual did allow of ſuch Flea, bur a Prohibition 
was awarded for the Vicar to ſtop his own Suit ; and it was alſo decreed 
in Chaneery for the Vicar, that ſuch Preſcription by the Prrſon againſt the 
Compoſition was not good ; and an Injunction was awarded for the Vicar to 
ſtay the Parſon's Suit for ſuch Tithes limited to the Vicar by the Compoſition, 
Paſch. 4 Jac. Pringe v. Child, Moor 780. 

But if a Vicar be endowed out of the Parſonage, and thereby to have A 

taragium cum manſo compententi, he ſhall by the meaning of theſe words have 
Tiches of Wool, Lambs, Colts, Calfs, Pigs, Goſlins, Chickens, Butter, Cheeſe, 
Hemp, Flax, Honey, Fruits, Herbs and ſuch other ſmall Tithes, with Offe- 
rings, as ſhall be due within the Pariſh of which he is Vicar, for Alteragium, 
doth comprehend not only the Offerings made upon the Altar, but alſo all 
the Profit that accrues to the Prieſt by reaſon of the Altar, as it was expound- 
| ed by the Civilians upon conference had with them by John Lord Biſhop 
| of London, Mich. 21 Eliz. Turner & Andrews Caſe in the Exchequer , and 


Alieragium, in his Law DiGionary, where alſo he adds from the Gloſs in Mat. 
Paris, Oblationes ſiue nummorum ſive panum tali vel tali Altari, vel ex devotione 
vel ex con ſuetudine, aut Parochianis, aut ah extraneis fadtæ Altaragii nomine 
| Cenſebantur. And if the uſe hath been (where the Vicar hath by the Compo- 
ſition Altaragium)) to pay to the Vicar Tithe Wood, it ought to be continued 
do him, otherwiſe not, Mich. 4 Car. C. B. D. Wood & Greenwood's Caſe, Het- 
7 W ' 135. And ſo it was held by the Doctors, who certified that the word A1 
W '743ium, accordingly did paſs Tithe Wool, the Uſage being ſhewed in Evi- 
dence to be accordingly, Hill. 21 Jac. B. C. Bret and Ward's Caſe, Winch 70. 
And when the Vicar entituled himſelf by the words Altaragium & Minute 
VDecimæ, to Tithe Wood, it was held by all the Judges, that though theſe 
words do not comprehend Tithe Wood, yet becauſe the Vicar hath uſed b 
theſe words to haye the Tithe of Wood, (which uſe was laid) in reſpect of 
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after it was ſo adjudged in the ſame Court, as Blount ſays upon the word 
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the Uſage or Preſcription, the Vicar ſhall have it, though otherwiſe it ſhould 
not have paſſed thereby, and ſo tis {aid to be adjudged in the Exchequer, 
that theſe words have given to the Vicar Sheaves of Corn, where the Vicar 
uſed to have them, Mach. 13 Jac. B. R. Reynolds v. Green, 2 Bulſtr. 27. 

But if a Vicar be endowed out of the Parſonage with all white Tithes grow. 
ing and renewing within a Pariſh, upon all the Land within the Parith, the 
Vicar ſhall not from thence have Tithes of the Parſons Glebe, for it is always 
excepted, nor ſhall the Vicar in ſuch cafe have Tithes of the Land that at the 
time of the Endowment was part of the Glebe, though it be ſince ſevered from 
it, becauſe at the time of the Endowment this Land was exempted out gf 
the Endowment, Trin. 38 Eliz. B. R. Blenco and Mariton's Caſe, and (oe 
ſaid it had been ſo adjudged in one Towng's Caſe, 2 Rolls Abr. 335. and if 
there be a ſpecial Cuſtome after the Endowment of the Vicarages, thi; 
is iſſuable, Blinco and Mariton's Caje, Moor 457. Or if a Vicar be endowed 
de minutis Decimis totins Parochie, and the Glebe of the Parſon doth come 
by means of the Statute of Diſſolutions to the King's Patentee, yet the ba. 
rentee, though a Lay Man, ſhall not pay Tithes to the Vicar of his Glebe, for 
the words in the Endowment did not give them ; bur if there had been in the 
Endowment expreſs words, that the Vicar ſhould have the minute Tithes of 
the Parſon's Glebe, it had been otherwiſe, for the Parſon himſelf ſhould hare 
paid them, and by conſequence the King's Patentee, otherwiſe not, Mich, 
39 & 40 Eliz. B. R. Blinco v. Baksdale, 3 Cro. 578. 

And here we may add that ir hath been Enacted, TUhereas divers 9tc<: 
biſhops, Biſhops, Oeans and Chapters, and other Eccleſiaſtical perſons in 
obedience to his Majeſty's Letters, bearing date the firſt day of June, in the 
twelfth year of his ſaid Majeſty's Reign, and out of a pious care to impꝛobe 
po0o2 Clicarages and Curacies, where the endowment thereof was found too 
fmalt to affowdd a competent maintenance to thoſe that ſerve the Cure, have 
ſince his Majeſty's happy Return, upon their renewing of Leaſes of Reco 
ries, 02 Tythes Impꝛopziate oz appꝛopziate, made oz may hereafter make di 
vers Reſervations beyond the ancient Rent, to the intent the ſame ſhould o; 
might become payable to the ſaid Gicars o2 Curates, in augmentation of their 
Endowments, which have been fo2 the moſt part enjoyed acco2dingly : But 


in regard that fuch Refervations were not made to the Uicars o2 Cutates, 
92 if they were, no convenient remedy could be had by ſuch Uicars 02 Cu- 


rates foz the Recovery thereof, and they were not at the time thereof capa: 
ble of taking any Intereſt to their own uſe, whereby the ſaid Pꝛoviſions vill 
depend upon the good pteaſure of the Succeſſozs, and map in time be dil 
appointed ; | 5 

Foz the eſtabliſhment thereof, Be it enacted by the King's moſt excellent Hi- 
jeſty, by and with the advice and conſent of the Lows Spiritual and Tem 


pozal, and the Commons in this pzeſent Parliament aſſembled, and by the aus 
thozity of the ſame, That all and every Augmentation of what nature (oevet, } 
granted, reſerved oz agreed to be made payable, o2 intended to be granted, te 


ſerved oꝛ made payable ſince the laid firſt day of June, in the twelfth year of 


his laid Majeſty's Reign, o2 which ſhall at any time hereafter be granted, t.“ 
ſerved, oꝛ made payabte to any Uicar 02 Curate, 02 reſerved by way of in. 


creaſe of Rent to the Leſſo2s, but intended to be to 02 fo? the uſe oz benefit of 
any Uicar oꝛ Curate, by any Archbiſhop, Biſhop, Dean, Pꝛovoſt, Dean and 


Chapter, Archveacon, ]Nebenvary, oz other Eccleſiaſtical Cozpozatioh, perſon 


o2 perſons whatſoever, ſo making the fat Reſervation out of any Beach 


Impꝛopꝛiate, oz Poztion of Tythes belonging to any Archbiſhop, Bil9? 
Dean, Pꝛovoſt, Dean and Chapter, oz other Eccleſiaſtical Cozpozation, 
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ſon 02 perſons, ſhall be deemed and adjudged to continue, and be, and ſhall 
fo2 ever hereafter continue and zemain, as well during the continuance ofthe 
Eſtate oꝛ Term upon which the (aid Augmentations were granted, reſerved 
02 agreed to be made payable, as afterwards, in whole hands ſoever the laid 
Recozies 02 Portion of Tythes ſhall be, oꝛ come; which Regozies o; Poztion of 
Tithes ſhall be chargeable therewith, whether the (ame be reſerved again, oz 
not; and the ſaid Uicars and Curates reſpectively, are hereby adjudged to be 
in the actual poſſeſſion thereof, foz the uſe of themſelves and their Succeſſors, 
and the ſame ſhall fo2 ever hereaſter be taken, received, and enjoyed by the (aid 
Clicars and Curates, and their Succeſſozs, as well during the continuance of 
the Term oz Eſtate upon which the ſaid Augmentations were granted,reſerven 
02 agreed to be made papable, as afterwards; and the (aid Uicars and Curates 
ſhall have remedy {02 the (ame, either by Oiſtreſs upon the Redozies Impꝛo⸗ 
pꝛiate 02 Portions of Tythes charged therewith, oz by Action of Debt againſt 
that perſon who ought to have paid the ſame, his Executoꝛs 02 Adminiſtratozs; 
any diſability in the perſon o2 perſons, Bodies Politick oꝛ Tozpozate (o grant- 
ing, oz any diſability o2 incapacity in the Aicars oꝛ Curates to whom, 02 to 02 


fo2 whoſe uſe 02 benefit the lame are granted, 02 intended to be granted, the 


Statute of Mortmain, o; any other Law, Cuſtom, oz other matter 02 thing 
whatfoever to the contrary notwithſtanding. 

Pꝛovided always, That no future Augmentation be confirmed by vertue 
of this Aa, which ſhall exceed one moiety of the clear yearly value, above all 
* of the Recnozy Impꝛopziate out of the which the ſame ſhall be granted 
02 relerved. 

And to the end the ſaid Aicars and Curates may the better make appear the 

certainty of the ſaid Augmentations ; Be it enacted by the authozity afozeſatd, 
That every Archbiſhop, Biſhop, Dean and Chapter reſpectively, on, oz befoze 
the nine and twentieth day of September next coming, (hall cauſe every Leaſe 
92 Gzant whereon any ſuch Augmentation, is made to be fairly entred in a 
Book of Parchment, to be kept by their reſpective Regiſters fo2 that purpoſe. 
And every Dean, Archdeacon, Pꝛebendarp, oꝛ other Eccleſiaſtical perſon reſpect- 
ively, ſhall cauſe every Leaſe 02 Gꝛant whereon any (uch Augmentation Hath 
been made by himſelf, his Pꝛedeceſſoz o2 Pꝛedeceſſozs, to be entred in the laid 
Book, to be kept by the Regiſter of the Biſhop of the Dioceſs ; fo2 the en- 
tring whereof no Fee ſhall be paid, no2 any thing demanded, ſave only a rea⸗ 
ſonable Reward to the Clerk fo2 entring the ſame, not exceeding five ſhillings : 
which laid Entry being examined by the reſpective Archbiſhop, Biſhop-o2 Dean, 
and by them reſpectively atteſted in the ſaid Book, to be a true Copy of the 
D:iginal Leaſe 02 G2ant, and that the Augmentation in the ſame was intend- 
ed fo2 ſuch uſe, ſhall be as a Recowd ; a true Copy whereof, p2oved by Tlit⸗ 
neſſes to be a true Copy, ſhall be deemed, taken, adjudged and erpounded to 
be good and ſufficient Evidence in the Law, whereupon the ſaid Uicars 
and Curates reſpectively, ſhall and may by vertue of this At, from time ta 
time recover the benefit of ſuch Augmentation. 

And be it further enacted by the authozity afozeſaid, That where any Archbi⸗ 
ſhop, Biſhop, Dean and Chapter, 02 any other Eccleſiaſtical Coppozation 02 
perſon whatſoever, upon the renewing oz granting any Leaſe oz Eſtate, have 
made any Agreement fo2 an Augmentation fo2 the Uicar o2 Curate, and ſuch 
Augmentation hath fo2 any time been accozdingly paid, although the laid agree⸗ 
ment is not expꝛeſſed 02 mentioned in the ſaid Leaſe o2 Gzant, every ſuch Ec- 

cleſiaſtical perſon ſhall cauſe the ſubſtance of ſuch Agreement to be entred in 
the lald Book, to remain fo2 a memozial of it to perpetuity, 


Ind 
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And be it farther enacted, That ſuch Augmentation (0 entred, ſhall likewice 
continue, and be fo2 ever hereafter good and available in the Law, fo? the be. 
nefit of the Aicat oꝛ Curate foz whom it was intended, and their Ducceſſog, 
as well againſt the Archbiſhop, Biſhop, oz other Cccleſiaſtical Co2pozation 6 
perſon who agreed fo2 the ſame, and bis and their Succeſſozs, as againg 
every other perſon enjoying the ſaid Recozies oꝛ Portions of Tythes intended 
to be charged therewith, in the lame manner, and fo2 which they ſhall have 
the ſame remedy as they ſhould oꝛ ought to have by vertue of this Aa, if the 
lame had been mentioned and reſerved in and by the Leaſe. 

And if any queſtion ſhall hereafter ariſe concerning the validity of ſuch 
Gzants, 02 any other matter 02 thing in this Act mentioned and contatned,ſuch 
favourable conſtructions, and ſuch farther remedy, if need be, {hall be had and 
made fo2 the benefit of the Uicars and Curates, as heretofore hath been had 
and made, 02 may be had fo2 other Charitable Ales, upon the Statutes fo 
Charitable Aſes. 

Pꝛovided always, and be it farther enaced by the authozity afozeſaid, That 
ik upon the Surrender, Expiration oz other determination of any Leaſe where, 
in any ſuch Augmentation as afozeſaid, hath been oz ſhall be granted, an» 
new Leaſe ofthe Pꝛemiſſes, oz any part thereof ſhall hereafter be made, with: 
out expreſs continuance of the ſaid Augmentation, every ſuch new Leaſe ſail 
be utterly void to all intents and purpoles. 

Pꝛovided always, That this Ac, 02 any thing therein contained ſhall not 
extend, oz be conſtrued to invalidate, alter 02 make void one Leaſe, bearing 
date the nineteenth of October, one thouſand ſix hundzed (ſeventy and ſir, 
made by the Dean and Chapter of York, of the Parſonage and Tythes of 
Stourton in the County of Nottingham, wherein thete is an augmentation 
of fir and thirty pounds per annum reſerved, and made due and payable to 
the Aicar of Stourton afozeſaid, but that the (aid ſum of ſix and thirty pounds 
be always paid to the Uicar and his Succeſſoꝛs accowdingly ; any thing in this 
Act contained to the contrary in any wiſe notwithſtanding. 

Dꝛovided, That this Act, 02 any thing therein contained, ſhall not extend, 02 
be conſtrued to invalidate, alter 02 make void one Leaſe lately made by the 
Dean and Chapter of Exon, unto Arthur Sprey Eſquire, of the Tythe-ſheaf of 
the Pariſh of Saint Eval in the County of Cornwal, whereon there is an 
augmentation of twenty pounds per annum already made due and payable 
to the Uicar of the ſaid Pariſh during the laid Leaſe, but that the ſad lum of 
twenty pounds be always paid to the Uicar and his Succeſſo2s accodingly ; 
any thing in this Ac contained to the contrary in any wiſe notwithſtanding. 

Stat. 29 Car. 2. cap. 8. 
And bya Claule in a Statute of 14 Car. 2. it is Enacted, That whereas 
the ſaid Conveyances and Aſſurances in and by this Act intended to be made 


void, were ſome of them of Sſtates in Fee ſimple, and ſome of them long 
Terms koꝛ years made to Truſtees, who re-demiſed the ſame at and under 


uch yearly Rents and Sums of Yonp as were then appointed to be the ang⸗ 


"mentation of certain Uicarges, oz maintenance koz Pieaching Yiniſters, | 
ſince which time, many of the Rectozies and Lands ſo conveyed and leaſe) W 
have been abſolutely ſold, and the Re:demiſes thereof granted and aſſigned ? 


by the Owners thereof, koz the benefit of ſuch Purchaſers. Be it further 


enacted and oꝛdained by this pꝛeſent Parliament, and by the authozity of the 


ſame, that the ſaid Purchaſers, their Peirs and Aſſigns, ſhail pay, and 
the ſaid foꝛmer Owners of the ſaid Lands and Recozies, their Executo2s, 40: 


miniſtratoꝛs and Aſſigns, ſhall have, hold and enjoy the laid Rents and Sums 


of Pony ſo reſerved (oz the auginentation of the ſaid Uicarages, uh = 
| end 
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tenance fo2 Pꝛeaching Miniſters) upon the ſaid ſeveral Re-demiſes, and ſhall 
have the ſame, and the like Remedies by Diſtreſs, oz by Action of Debt, foz 
the recovery thereof, as the ſaid Truſtees who re-demiſed the ſame, ſhould oz 
might have had, if this Act had not been made. Stat. 14 Car. 2. c. 25. 

Iwill alſo here add the Statutes concerning Dilapidations. Be tt there- 
foe enacted by the Queens moſt excellent Majeſty, the Lozds Spiritual and 
Tempo2al and the Commons in this pꝛeſent Parliament aſſembled, and by 
the authozity of the lame, That if any Archbiſhop, Biſhop, Dean, Archdeacon, 
Pꝛovoſt, Treaſurer, Chaunter, Chancelloz, Þzebendary, oz any other having 
any Dignity oz Office in any Cathedzal oz Collegiate Church within this 
Realm; oz if any Parſon, Aicar oz other Jncumbent of any Eccleſiaſtical 
Living whereunto do belong any Youſe o; Pouſes, oz other Buildings, which 
by Law oz Cuſtom he is bound to keep and maintain in reparation, do from 
hencekozth make any Deed oz Deeds of gift oz alienation, o2 other like Con- 
© vepances of his moveable Goods 02 Chattels, to the intent and purpoſe 
> afozeſatd; (viz. to defraud their Succeſſors of their remedies againſt their Exe- 
cutors or Adminiſtrators for Dilapidations ) That then the Succeſſo2 and 
Succeſſozs of him that ſhall make (ſuch Deed oz Deeds of gitt oz alienation, 
ſhall and may commence Suit, and have (uch remedy in any Court Eccleſi- 
aſtical of this Realm, competent fo2 the matter againſt him o2 them to whom 
ſuch Deed oz Deeds of gift oz alienation, ſhall be lo made, fo2 the amend: 
ment and reparation of ſo much of the laid Dilapidations and decays, oz 
juſt recompence fo2 the ſame, as hath happened bp his fac o2 default, in ſuch 
ſozt as he might, ſhould 02 ought lawfully to have, if he oꝛ they to whom ſuch 
Deed oz Deeds of gift oz altenation ſhall be ſo made, were Executoz oz Exe⸗ 
cuto2s of the Teſtament and laſt TTlill of him that made ſuch Deed oz Deeds 
of gift oz alienation, 02 were Adminiſtratoz oz Adminiſtratozs of his Goods 02 
Chattels 3 any Law, Cuſtom oz orher thing to the contrary in any wiſe not⸗ 
| withſtanding. Stat. 13 Eliz. c. 10. | 
And by another Statute it is Enacted, That all Sums of Mony hereafter 
to be recovered fo2 02 in name of Dilapidations, by ſentence, compoſition 02 
otherwiſe, ſhall within two years after (uch receipt, be truly imploped upon 
the buildings and reparations, tn reſpec whereof (uch mony fo2 Dilapidations 
hall be paid, on pain that every perſon ſo receiving, and not imploping as 
| atozeſatd, ſhall fozfeit double as much as ſo ſhall be by Him received, and not 
| imployed ; the which fozfeiture ſhall be to the uſe of the Queens Majeſty, her 
| Heirs and Succeſſozs. Stat. 14 Eliz. c. x1. 

It is faid that no remedy is given at Common Law for Dilapidations, Suits 
por them being moſt proper to be brought in the Eccleſiaſtical Courts, which 
| Suits are not to be hindred by Prohibitions; but if any Prohibition be granted, 
| 2 Conſultation is to be awarded, Regiſter of Writs 48. Fitz. N. Br. 52. But 
by Parſons Counſellor 95 this is to be intended, where the Suit is grounded 
upon the Canon Law: for that an Action of the Caſe might have been 
brought at Common Law by the Succeſſor againſt the Executors or Admini- 
ſtrators of the Dilapidator, and damages recovered, as appears by many Pre- 
lidents, Parſons Counſellor 97, 98. But a Curate, though he by Licence or 
greement receive the Tithes, and have an allowance for the Repairs of the 
Parſonage-Houſe, ec. yet being but at Will, and not coming in by Inſtitution 
and Induction, ſo no Incumbent, his Executors, ec. are not to be ſued or 
charged in the Spiritual Court for Dilapidations, which I colle& from Pawly 
and Wiſeman's Caſe, 3 Keb. 614. 
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CHAP. XI. 


Fruits and Profits of Benefices in time of Vacation to whom they 
belong, and the Remedies how to recover them if detaine(, 
What Charges Parſons are liable to in reſpect of their Glebe, 
or Tithes; and of the Temporalties of Biſhops in time of Va. 
cation, &c. 


Hough before Inſtitution, Collation, &. a Clerk hath Right to the 
Profits of any Benefice, yet a legal Title when obtained, hath alſo this 
effect, that it doth ſo work backwards, as to give the Clerk a Right to the 
Profits from the time that the Church became void of the preceding Incum- 


bent, and this is by vertue of the Statute of 28 H. 8. c. 11. which is as fol- 
loweth. 


TIhereas by reaſon that it is not declared who ſhall have the Fruits, 
Tithes, and other Pꝛofits of Benefices, Offices, P2omotions and Digni: 
ties Spiritual, during the time of Uacation thereof, divers of the Archbj- 
ſhops and Biſhops of this Realm, have not only when the time of perceiving 
and taking of Tithes (that is to ſay, Moo, Lamb, Con and Pap, and 
of Tithes uſually, paid at the holy time of Eaſter) hath appꝛoached, de: 
ferred the Collation of ſuch Benefices as have been of their own Patto, 
nage, but alſo have upon Pꝛeſentations of Clerks made unto them by the 
juſt Patrons, p2otracted and deferred to inſtitute, indua> and admit the lame 
Clerks, to the intent that they might have and perceive to their own uſe 
the ſame Tithes growing, during the Uacation. So that thzough ſuch de- 
lays (over and above the firſt fruits, which be juſtly due to the Kings Þtgh- 
neſs) they have been conſtrained alſo to loſe all, o2 the moſt part of one years 
Hꝛofits of their Benefices and Pꝛomotions, and to ſerve the Cure at their 
and their friends pꝛoper coſts and charges, 02 utterly to foxſake and give over 
their Benefices and Pꝛomotions, to their great loſs and hindzance. 

Fo refo2mation whereof, it is ozdained and enacted by the Ring our S0- 
vereign Low, with the aſſent of the Lozds ſpiritual and tempozal, and the 
Commons in this pzeſent Parliament aſſembled, and by the authozity of 
the ſame, that the ſaid year, in which the firſt⸗kruits ſhall be paid to the 
King's G2ace, ſhall begin and be accounted immedtiatelp after the avoidance 


02 vacation of any ſuch Benefice oz P2omotions ſpiritual afoze rehearied. | 
And that the Tithes, Fruits, Dblations, Obventions, Emoluments, Com- 


modities, advantages, Rents and all other whatſoever Revenues, Caſualties 


02 Pꝛoſits, certain and uncertain, affering o2 belonging to any Archdeacont?, | 


Deanrp, Pꝛebend, Parſonage, Uicarage, Poſpital, Mardenchip, Pꝛovoltſh p, 
02 other Spiritual Promotion, Benefice, Dignity oz Office, (Chaunteries 
only except) within this Realm, oz other the King's Dominions growing, 
tiſing oz coming, during the time of Uacation of the ſame Pꝛomotion (pit! 
tual, ſhall belong and affer to ſuch perſon as ſhall be thereunto next peeleit 


ed, p2omoted, inſtituted, inducted 02 admitted, and to his Erecutozs, towat? | 


the payment of the firſt-fruits to the King's Highnels, his Heirs and Succe! 
ſo2s ; any Uſage, Cuſtom, Liberty, Puviledge 02 Pzeſcription to the con 
trary had, uſed oz being in, any wiſe notwithſtanding. 


And it is alſo enaced by the authozity afozeſatd, that if any Archbiſhop, 5! | 


ſhop, Archveacon, Dydinary, oz any other perſon oz perſons, to their ules and 
behoof, at any time heretokoze lüth the firſt dap of May laſt paſt, have 5 
| CC, v) 
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teibad, received 02 taken, 02 at any time hereafter do perceive, receive or 
take the Fruits, Tithes, Dbventions, Dblations, Emoluments, Commodt- 
ties, Revenues, Rents, Advantages, Pꝛofits, o: Caſualtics, coming, grow- 
ing 02 belonging, oz which hereafter ſhall come, grow, affere o2 belong to any 
Archdeaconry, Deanry, Pꝛebend, Parſonage, Cicarage, Þoſpital, TUarden- 
ſhip, P2ovoſtſhip o2 other Spiritual ÞP2omotion, Benefice, Oignity o; Office 
(Chaunteries only excepted) within this Realm, oz other the King's Domi⸗ 
nions, during the Uacation of ſuch Archdeaconry, Deanry, Dꝛebend, Par⸗ 
ſonage, Atcarage, Yoſpital, Tlardenſhip, P2ovoſtſhip o; other Spiritual 
Pꝛomotion, Benefice, Dignity oz Dffice (Chauntertes only excepted) and 
the lame upon reaſonable requeſt from hencefozth to be made, doth not ren- 
der, reſtoze, ſatisfie, content and pay to the next Jncumbent, being lawfully 
inſtituted, inducted oz admitted to ſuch Archdeaconry, Deanrp, Piebend, 
Jarſonage 02 Clicarage, 02 other ]2omotion, Benefice, Oignity oꝛ Dffice 
Spiritual, except befoze excepted, 02 do let oz interrupt the ſaid Incumbent 
to have the ſame ; that then every Archviſhop, Biſhop, Archdeacon, D2dt- 
nary, 02 other perſon ſo doing, ſhall fozfeit and loſe the treble value of (a 
much as he ſhall then have received of the Fruits of every Pꝛebend, Par⸗ 
ſonage, Aicarage, Hoſpital, Mardenſhip, Pzovoſtſhip, oz other Spiritual 
1Nomotion whereof he (0 ſhall perceive, receive oz detain, lett o; interrupt 
the Jneumbent to perceive, receive and have the Fruits, Tithes, Obven- 
tions, Oblations, Emoluments, Commodities, Revenues, Rents, Advan⸗ 
tages, Pꝛoſits o2 Caſualtits. The Moiety of which Fozfeiture ſhall be to 
the King our Sovereign Lo2d, and the other Moiety thereof to the Jncum- 
bent of the (ame Pꝛebend, Parſonage o2 Uicarage, o2 other Spiritual ]P2o- 
motion, to be recovered in any of the King's Courts by Agion, Bill, Plaint, 
Inkozmation oz otherwiſe 3 in which Action oz Suit the Defendant ſhall not 
be admitted to wage his Law, no2 any Pzotecntion oz Eſſoin ſhall be unto the 
Defendant allowed. | 

Pꝛovided alway, That it ſhall be lawful to every Archbiſhop, Biſhop, 
Archdeacon and Ozdinarp, their Officers and Miniſters, to retain in his oz 
their cuſtody, ſo much of the Tithes, Fruits, Dbventions, Dblations, E- 
moluments, Commodities, Advantages, Rents, Revenues, Caſualties and 
12zofits, as ſhall amount to pap unto ſuch perſon oz perſons as hath oz ſhall 
lerve oz keep the Cure of ſuch Archdeaconry, Deanry, Dꝛebend, Parſonage 

N Uicarage, oꝛ other Spiritual Pꝛomotion, during the Uacation, his o2 their 
reaſonable Stipend oz Salary. And allo fo2 the colledion, gathering oz le⸗ 
bying of ſuch Tithes, Fruits, Emoluments, Rents and other Pꝛoſits, riſing 
and growing during the Aacation afozeſaid ; any thing in this Aa contained 
to the contrary in any wiſe notwithſtanding. | 

P2ovided alſo, and be it further enacted by the authozity afozeſatd, That in 
cale any of the Incumbents afozeſatd happen to die, and befoze his death 
hath cauſed any of his Glebe Lands to be manured and ſown at his pꝛoper 
Coſts and Charges with any Coz oz Gzain, that then in that caſe, all and 
every of the ſame Jncumbents may make and declare their Teſtaments of 
all the Pꝛolſits of the Cozn growing upon the laid Glebe Lands (0 manuced 
= ſown ; any thing contained in this pzeſent Aa in any wife notwithſtan⸗ 

ng 


- Dovided alway, That if the Fruits of the Uacation of the laid Spiritual 
Pꝛomotions be not ſufficient to pay the Curates Stipend and Cages foz 
(erving the Cure the Uacation time, that then the lame to be bozn and paid 
by the next Incumbent within fourteen days nert after that he hath the poſ- 
leſſion of the ſaid Pzomottions Spiritual, = =o H.8.c. II. Mow 
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Note, That that part of the Statute, not here ſet down, concerning the 
ratifying of Leaſes made by Spiritual perſons of their Benefices to Lay-men 
is Repealed by 1 & 2 Pb. &. M. c. 17. 

Before this Statute of 28 H. g. . 11. the Law is faid to be, That after the 
death of the Dean of a Free Chapel of the Kings, the King ſhall have the 
Profits of the Deanry during the Vacation, becauſe it is at the King's Election 
to collate a new Dean, 33 E. 3. Aid del Roy 103. But if the Dean hath 
a Parſonage appropriate to him, the King ſhall not have the Tithes and 
Profits thereof, 2 Kollt 340. So tis ſaid, that the Patron of a Donative may 
take the Profits thereof in the Vacation; bur that if any take them from 
him, he cannot maintain an Action to recover them, Britton v. Wade, 2 Cr,. 


518. But I ſuppoſe this Statute gives them to the next Incumbent, for the 


words are general. | 

Though the Profits of the Church during the Vacation are in the Incun. 
bent upon his Induction, and not due to the Patron or Ordinary, yet the 
Patron and Ordinary have ſuch an Intereſt in the Revenues of a Church, a; 
that at Common Law they might have charged the tame in time of Vacation. 
which would have bound all ſucceeding Incumbents, becauſe no other had 
any Intereſt at that time but they only, Hill. 35 Eliz. dun Mayow's Caſe, 1 Co, 
147.b. See Paſcb. 37 Ehz. Ford's Caſe, 5 Co.81,b. And if a Man hath an An. 
nuity out of a Parſonage, and he relcaſes to the Patron in the time of Vacation, 
this thall extinguiſh the Annuity, 2 Ralls Abr. 339. K. 340. Ford's Caſe, 5 C. 
81. But if one that hath Right ro the Glebe, releaſe to the Patron in time of 
Vacation all his Right, this is not good, becauſe the Patron hath not any E- 
ſtate in the Glebe, 2 Rolls Ar. 340. 

As to the aforeſaid Statute I do find but little in all the Books relating 
thereunto, yet I will venture to deliver my own thoughts concerning ſeveral 
Queſtions that may ariſe upon it. 

Firſt then I conceive, that by this Statute in caſe (a Church being void) a 
Clerk doth get Inſtitution and Induction upon the Preſentation of him chat 
hath no Right to preſent, ſuch Clerk ſhall have the Profits due in the Vaca- 


tion, and alſo all the Profits of the Church unto the time of his removal, 


and not the Clerk of him that removed ſuch firſt Incumbent by Quare Imped:t 
or other Suit of Law. And fo it is if a Writ of Error be brought, as is ſaid in 
Grange aud Hamlets Caſe, Mich. 12 Jac. B. R. 1 Rolls Rep. 61. And ſuch In- 
cumbent is to pay Firſt-fruits, Tenchs, and other Duties becoming due before 
ſuch removal, Jones 340. And he is not to be looked upon as removed, (with 
reſpect to the ſaid Profits and Duties) until ſuch time as the Clerk of him 
that recovers is inſtituted ; for altho' by the Judgment in a @ware Impedlit he 
be ſo removed, that the Plaintiff may preſent, and his Clerk may be inſtituted; 
et until ſuch Inſtitution, Cc. actually had, the firſt Clerk remains Incum- 
ent de fado, by Cake, Mich. 12 Jac. B. R. in Whiſtler and vingleton's Cale, 
I Rolls Rep. 62. but after the fecond Clerk is inſtituted and inducted, he 
may enter upon the Profits, and reap the Corn ſowed upon the Gleab by 
him againſt whom the Recovery was had, and that without a Scrre Facias; 

by all the Juſtices, Hl. 41 Flix. Bennet v. Edwards Moor 571. 
If the Incumbent of one Church of the yearly value of eight pounds, or 
above, doth without a Diſpenſation accept another Benefice, the ſirſt is abſo- 
lutely void, fo that if he doth continue as Incumbent by ſerving or providing 
for the Cure, taking up the Profits, ec. I conceive that he is in the fame Cale, 
as if upon the dearh of the Incumbent of another Church he ſhould of his 
own autherity enter upon the Profits, and ſerve the Cure thereof as if law- 
ful Incumbent, that is, chat he is accountable to the next Incumbent 5 5 
| | ronts 
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Profits received by him, and lyable ro an Action upon this Statute, if he re- 
fuſe to ſatisfie the next Incumbent for the ſama, See rhe King and Priſt's Caſe, 
Hill. 9 Car. Jones 337, 339) 349. But if any inferiour Dignity, or other Be- 
nefice doth become void by Ceſſion upon the account of the Canon Law 
only. As if one having one Benefice with Cure under the yearly value of eight 
ounds, doth accept of another that is incompatible, although that in ſuch 
Caſe the Patron may Ju before the Church is judicially declared to be 
void, or notice thercof be given by the Ordinary; yet it hath been held, that 
until Deprivation be made, by reafon of the acceptanee of another Benefice 
incompatible, rhe Church is only void to the Patron, not to Strangers ; and 
chat if the Clerk doth ſue for the Tithes of the former Benefice, it is not an 
barr to him to ſay, that he hath taken a ſecond Benefice ; by Juſtice Barkly 13 
Car. B. R. which Juſtice Telverton in his Argument of the Caſe of Priſt ſaid 
had been ſo adjudged, 2 Rolls Abr. 361. from which it ſeems to be, that im- 
mediately upon ſuch Ceſſion, the Profits of the Church do not belong to the 
next Incumbent, but only from the time that the Church is judicially declared 
to be void. But had not the aforeſaid Authority reſolved the contrary, it might 
have been a doubt, whether ſuch Church had not been ſo void, that the Pro- 
fits of it by this Statute had belonged to the next Incumbent, from the time 
that the Clerk had been inſtitured, or otherwiſe intitled to the ſecond Bene- 
fice incompatible, and not from the time only of the Deprivation, or judicial 
Declaration of the Avoidance in the Court Chriſtian ; for the Conſtitution of 
the Council of Lateran ſaith, Ipſo jure ſit privatus, not ſpeaking of any Sen- 1 
tence of Deprivation; And by the ſame Canon and Words a Church be 0 
void to all purpoſes, upon conſecrating its Incumbent a Biſbop, without any 7 
judicial Proceedings, and particularly to the entitling the next Incumbent to 104 
the Profits of the Vacation from the Ceſſion; which none diſpute; why then * 
ſhould not the ſame Canon have the ſame conſtruction and effect in this Caſe; 1 
Beſides, tis ſaid 10 E. 3. 1. that the Conſtitution of Lareran is a general Sen- 1 
tence of Deprivation; and that if particular * for a Crime, or Re- 1 
ſignation of the Incumbent, doth abſolutely void a Church, much more ſhall id 
the Conſtitution in this caſe do it, Hill. 9 Car. King v. Priit, Jones 337. In 4 
the Caſe of particular Deprivation for Crime, the Church is not only void to 9 
the true Patron's Preſentment, but to an Uſurper's alſo, although no notice 
be given thereof, Trin. 44 Eliz. Green v. Baker, 2 Rolls Abr. 369. Paſch. 
17 Jac. Sir William Elvis's Caſe v. the Biſhop of York, &. Hobart 318. And 
ſo it is if the Church be void by Reſignation, and no notice be given to the 
true Patron, Paſe. 33 Eliz. Serven v. the Biſhop of Lincoln, Noy 65. And b 
Holert in Sir William: Elvis Caſe v. the Biſhop of Tork, ec. Hobert 318. 
when the Church by Ceſſion is open to the Preſentment of the true Patron, 
an Uſurper doth get his Clerk inſficured and inducted thercunto, before any 
declaration of the Ceſſion is made judicially, it may be worth the conſider- 
ing, whether the Church thereby ſhall be ſaid ro be plena & conſulta, fo thar 
the Ordinary ſhall be a Diſturber in refuſing ro admit the true Patron's Clerk; 
and whether if he did admit and inſtitute him, it would not amount to a Su- 
perinſtitution, and be void. If it be ſaid, that the Church in ſuch Caſe is 


or dt full of che Uſurper's Clerk, but that the Biſhop is bound to admit the 
o W Clerk of che true Patron preſented to him, that muſt be, becauſe the Inſti- 
w | tution of the Uſurper's Clerk was a Superinſtitution; if ſo, then the Clerk 


that voided the Benefice by Ceſſion might have an Aſſize or other Action 
againſt him, which is hard to ſay, he being deprived by the aforeſaid Con- 
ſtitution, the intent of which was, to put the Cure and Profits into the poſ- 


eſſion of another, and not only to put it into the Patron's Power to preſent 
| 812 if 
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if he pleaſed; but if on the other hand it be granted, that the Uſurpers 
Clerk is Incumbent de facto until the true Patron remove him by Suit, tis 
then to be confeſt, that the Church by ſuch Ceſſion without particular De. 
privation is void as to others, as well as to the true Patron, and then, 
why not to the next Incumbent to give him a Right to the Profits immedi. 
ately from the Ceſſion? but Queære. 

Further, I conceive that if a Clerk be Simoniacally preſented to a void 
Church, although rhat he be inſtitured and inducted thereupon, that he hath 
not any Right to the Profits of the Church, neither to thoſe that did ariſe from 
the time that the Church fell void until his Inſtitution, nor to thoſe ariſing 
after it; but in ſuch caſe the Profits of the Church are due to the Clerk pre. 
ſented by the King upon the Title of Simony, from the time that it became void 
of its lawful Incumbent ; the reaſon is, becauſe that the Church to which a Perton 
is Simoniacally preſented, remains void notwithſtanding the Inſtitutionand- 
Induction had thereupon, the Preſentation, Inſtitution and Inductionbeing 
made void by the Staute, 31 Eliz. c. 6. Co. Lit. 120. And are not only void 
as to the King, ſo that he may preſent upon his Title by Simony wichout 
any Deprivation, or bringing his Writ to remove the Simoniſt; but alſo as to 
the Pariſhioners, ſo that they may detain their Tithes and plead the Simony, 
as a Bar in any Action brought by the Simoniſt to recover them, Winchconb 
and Pulleſton's Caſe, Hobart 166. ſame Caſe, Noy 25. Mich. 8 Jac. Penn's Caf, 
1 Brownlew & Gouldsborongh 7. Trin. 8 Jac. Dr. Hutchenſon's Caſe, Goaboli, 
and Trin. 14 Car. 2. B. R. Knight v. Dancer, 1 Keb. 311, 312. It was there 
objected by Finch Solicitor General, that a Parſon in by Simony may ſue for 
Tithes notwithſtanding what is ſaid by Hobart, which he ſaid was not Law; 
but this was denyed by the Court, and agreed that Simony may be pleaded 
in Bar, in an Action of Debt for Tithes ; Yer 3 Cro. 642. ſeems to be to the 
contrary. But if the King doth not preſent during the Life of the Simoniſt, 
and then the true Patron, or an Uſurper doth preſent a Clerk, who is inſti- 
tuted and inducted, I conceive that in this Caſe ſuch Preſentee hath Right 
to the Profits of the Church from the time that it was firſt void of a lawful 
Incumbent ; and that if the King before the death of the Patron's or Uſur- 
per's Clerk doth remove him by Quare Impedit, and preſent another, as he 
may, (if the Patron, ec. be not within the relief of the Statute 1 V. & A. 
c. 16.) Paſch. 14 Jac. Winchcomb v. Pulleſton, Hob. 165. ſame Caſe, Noy 25. and 
1 Brownlow . Gouldsb. 164. the King's Clerk can claim the Profits only from 
his Inſtitution. So I conceive in all Caſes, when notwithſtanding Inſtitution 
and Induction the Church doth remain void, for that the Inſtitution and In 
duction are declared by Law to be ipſo facto void, the Profits from the time 
that the Church was void, before ſuch Inſtitution and after, go to the 
perſon next legally inſtituted. (And when a Church notwithſtanding Inſtitu. 
tion doth remain void, See Cap. 20.) But when the Admiſſion, Inſtitution and 
Induction of a Clerk to a Church are not abſolutely void, although that th: We 
Church afterwards through the Omiſſion of ſome legal duty doth becom 
void, the Profits ariſing in the Vacation go to the perſon ſo admitted, Gt. and 
from the time of the Avoidance through ſuch Omiſſion, to the next Incumbent, } 
although the Perſon admitted doth ſerve the Cure after the Avoidance as In. 
cumbent, (and when a Church by ſuch Omiſſion becomes void is ſhewed be- 
fore, Chap. ) But whenſoever any perſon doth receive the Profits of a Chu 
when he hath no Title thereto, ſuch perſon ſhall be ſubject to pay the | 
Tenths due to King, ſo alſo to a Diſtreſs for a Rent-Charge, and to all other 
Charges and Payments which are payable out of ſuch Benefice, and that, 


from the reaſon of his taking up the Profits thereof, and ſo ſhall every - 
that 
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that enters upon a Benefice without Inſtitution or other Title. But neither 
che one nor the other may bring an Action of Juris utrum, or a Writ of An- 
unity, nor may he ſue for the Tithes, nor can he plead in Bar in a Pare Im- 
pedit as Incumbent in poſleſſion, as was ſaid, Hill. 9 Car. in the King and 
Priſts Caſe, Jones 339, 340. | 

Note, That although the Words in this Statute be in the disjunctive pre- 

ſented, inſtituted, inducted, or admitted, yet I conceive that a bare Admiſ- 
ſion, which is that Act by which the en doth approve of a Clerk pre- 
ſented to him, as fit to ſerve the Cure, is not here to be underſtood, as if ſuch 
Admiſſion alone was ſufficient by this Statute to give the Clerk the Profits 
of the Vacation, for then, the ſame may be ſaid of being only preſented, but 
is added with reſpect to thoſe Preferments, which are not taken by the way 
of Inſtitution and Induction; and ſo is not here to be taken in its general, but 
reſtrained ſignification with reſpect to ſuch Preferments only; and probably it 
may be thought, that where a perſon is to be made complete Incumbent of a 
Church by the way of Preſentation, Inſtitution and Induction, the Words Pre- 
ſented, Inſtituted, InduGed in this Stature,ſhall be taken in a Copulative Sence ; 
ſo that the new Incumbent to give him a capacity to ſue for the Profits of the 
Church ariſing in the Vacation, mult be as well lawfully inducted as inſtituted ; 
and it is doubtleſs the ſafeſt way to get Induction before any Proceedings at 
Law be for ſuch Profits ; yet it is reaſonable ro judge, that a Clerk by In- 
ſtirurion only, hath the ſame Right to the Profits ariſing in the Vacation, 
as to thoſe Profits ariſing after his Inſtitution ; and by Coke, by Inſtitution 
he hath a Right to enter upon or take the Profits, though not to ſue for 
them, Hitchin and Glower's Caſe, Paſch. 13 Jac. 1 Rolls Rep.227. Alſo by Inſtitu- 
tion a Church is plena & conſulta, and a perſon is then ſaid to be promoted to 
it ; and beſides, the Profits of the Vacation are given by this Statute towards 
the payment of the Firſt- Fruits, which are due upon Inſtitution, and before 
Induction by Stat. 26 H. 8. c. 3. 

But if Inſtitution before 41 ſhall be ſaid to entitle a Clerk to ſuch 
Profits, ſo that he may take them, or diſcharge the payment thereof, though 
not to ſue for the ſame. A farther Queſtion may be made, whether the ſame 
ſhall be extended to Benefices which are of the King's Gift, viz. Whether 
a Church be fo filled by Inſtitution upon the Preſentation of the King, or of 
an Uſurper to a Benefice of the King's Gift, as to entitle the Party inſtituted to 
the Profits of the Vacation, and to charge him with the Payment of Firſt-Fruits, 
Oc. becauſe, the Church is not ſo filled by Inſtitution only againſt the King, 
but that the King may, when he pleaſerh before Induction preſent to his own 
Benefice, upon his own, or an Uſurper's Preſentee to the outing of him. 

As to which Queſtion I rather x 0 thar ſuch Clerk is entitled to the 
Profits ariſing in the Vacation, and is chargeable with the Payment of Firſt- 
Fruits, Gc. yea although that the King ſhould actually out him by preſent- 
ing another Clerk before his Induction, for though the King hath ſuch Pre- 
ropative, that he may before Induction preſent another Clerk to the outing 
of his own Preſentee, or an Uſurpers, without being put to his Writ for the 
Removal of them; yer I apprehend, that the Church in ſuch Caſes is filled b 
Inſtitution alone as to other purpoſes ; Firſt, I ſuppoſe that it will be granted, 
that ſuch Clerks have the Cure of Souls by Inſtitution, and may not be in- 
terrupted in ſerving the Cure, even as Clerks of other Patrons being only 
inſtituted, elſe che Cure is not actually committed to them, and to ſuch when 
inſtituted (as well as to other Clerks) the penn faith, Accipe Curam tram 
© meam; and they may (even as others) be puniſhed by their Ordinary for 


the neglect of the Cure, ec. before Induction, even by Deprivation. ** 
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if ſo be that they may be deprived, it muſt be of that they were intituled to 
before, therefore it ſeems to follow, that the Preſentee of the King, or of an U. 
ſurper upon the King's Right, hath the fame Intereſt in the Profits, and i; 
ſubject to the ſame Charges and Payments, which a Clerk inſtituted upon 
any other private Patrons Preſentment harh, or is ſubject to. 

Farther it will appear, that a Church of the King's Gift is full by Ju. 
rution as to all purpoſes but againſt himſelf, if we conſider, that the Inſtity. 
tion of another Clerk upon the Preſentment of an Uſurper to the ſame Livin 
to which the King's Clerk is inſtituted, is a Superinſtitution and. ſo void, and 
makes no Ulurpation upon the King, althongh that Induction alſo thereupon 
be had; alſo it a Clerk being poſſeſſed of a Benefice with Cure, doth aft: 
take a Church of the King's, only by Inſtitution, (Diſpenſation not intervening) 
his firſt is void thereby, and if ſuch Inſtitution alone be ſufficient ro void 2 
former full Church, it muſt be ſufficient to make a void Church full, ſavin 
in the Caſe of the King's Prerogative, and ſo ſeems to have all the Efled, 
which Inſtitution in other Caſes may be ſaid to have, vzz. until the King's 
Preſentment comes. And fo the Caſe of a Preſentee to a Living of the Kings 
Gift taken only by Inſtitution, ſeems to be like the Caſe of him that by CU 
ſurparion is preſented, inſtituted and inducted to a Benefice, who until a Re. 
covery is had, and the Clerk of the Recoverer inſtituted, is Incumbent to all 
purpoſes: Or it may be ſaid to be like the Caſe of him who is collated 
and inducted by the Uſurpation of the Ordinary, who thereby is Incum. 
bent to all purpoſes, that is, hath Right to the Profits, in, and after the Vaca. 
tion; and as I conceive is obliged to pay Firſt- Fruits; and yet if the true Pa. 
tron's Clerk be received by the Ordinary, his Incumbency ceaſeth. 

By the ſecond Clauſe of this Statute as here ſer down, the Clerk that hath 
Right to the Profits of the Church during the Vacation, hath his remedy given 
him, if upon reaſonable requeſt made they be not rendred to him, or tatil 
faction for them, which remedy is not only againſt Archbiſhops, Biſhops, 
Archdeacons and other Ordinaries, but alſo againſt all and every other per: 
ſon and perſons ; and therefore againſt any Lay perſon that ſhall take up ſuch 
Profits without ' Commiſſion of the Ordinary; and againſt any Clerk that 
ſhall take them up without ſuch Authority, or legal Title, as pretendiuy 
himſelf ro be Iucumbent. Yer if the Caſe be, that the Ordinary hath {- 
queſtred the Profits of a void Church, and hath given Commiſſion to the 

hurchwardens, or other perſons to take them up, and the Profits be taken 
up accordingly, and remain in ſuch perſons poſſeſſion until a new Incumbent 
is made, to whom the Churchwardens or other perſon will not render them 
or their value, it may be doubred, whether the Action for them may not be 
brought by the new Incumbent againſt the Ordinary under whom ſuch per- 

ſon acted, and not only againſt the Churchwardens, or other authorized part), 
theſe being but as the Ordinaries Servants, and to give an account to him, 
and to ſue for them (if need be) in the Ordinary's Name. For if the O- 
dinary in reſpect of his Miniſters, or Servants, be not chargeable, I do not | 
ſee how he ſhould be chargeable at all, in regard that it cannot (nor could | 
it by the Makers of this Statute) be preſumed, that an Archbiſhop, Biſhop,”-- 
would take them up in their proper perſons, but that they would order ſome 
perſon under them ſo to do, who ſhould anſwer them to him, or in his Name 
to the next Incumbent to whom he became by his Commiſſion anſwerable for 
them; and if the Party appointed by the Ordinary be by this Statute charge. 
able from rhe reaſon of his taking up the Profits, and his accounting for | 
them to the Ordinary from whom he received his Commiſſion and Autho- 
rity, be not a ſufficient diſcharge to him, it cannot be reaſon that be — 
| | them 


| 
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them, or the value of them, to the Ordinary, for that he is ill the perſon 
that took them up, and may remain liable to anſwer for them. Upon which 
doubt, for the Security of the Ordinary, and benefit of new Incumbents, it 
ſeems to be adviſable for the Ordinary to give his Authority of taking up 
the Profits, and of providing a Curate (if need be) to ſome diſcreet Clergy- 
Man near the void Benefice, rather than commit it to Churchwardens, who 
ate ſometimes unreſponſible for the Profits, ſometimes ſell or difpoſe them 
much under the value, to them that ſhould pay them, or to others, and often 
againſt the Law imply ſome unqualified Perſon to ſerve the Cure, and al- 
low him ſo extravagantly, that upon the whole account it frequently falls 
out, that Clerks have little or no benefit by this Statute made in heb favour, 
but are ſometimes run in arrear, as when more is paid for ſerving the Cure 
than the Profits do amount unto. 

Though che Ordinary or other perſon taking up the Profits be puniſhable 
by this Statute, if upon reaſonable requeſt ſatisfaction be not made to the 
next Incumbent ; yer if any Parijhioner hath not ſet forth, or paid his Tithes, 
or if other perſon hath not paid other Profits of the Church payable by him 
or them to the Ordinary, or others commiſſioned by him, before the Church 
be full of an Incumbent (at which time the Biſhop's Authority ceaſeth) I 
conceive, that ſuch Pariſhioner or other perſons refuſing to fatisfie the new 


of the Protits, but only to ſuch Actions for them, which Incumbents ma 
have for Profits ariſing after their Incumbency, although their Right to them 
zs by this Statute ; becauſe, this Clauſe ſeems only to reach thoſe that do 
| receive the Profits during the Vacation, and he from whom they are due, 
and who ought to pay them to the Ordinary, or his Miniſters during the Va- 
cation, by retaining them cannot be ſaid to be a Receiver of them. 

| If the Incumbent of a Benefice be put to ſue, either for any of the Profits 
of his Church received during the Vacation, or for ſuch as are not paid b 
any one, it is ſafe for him to recite this Statute in his Declaration, leſt it 
| ſhould be thought not to be a general Statute whereof the Judges are bound 
to take notice, becauſe it extendeth not to all the Spiritualty, viz. not to 
Biſhops, and alſo to aver that he is the next lawful Incumbent, and that he 
made a demand thereof, and the Non-payment of rhe ſame, eſpecially if he 
| ſue for the treble value. 

| From the third Clauſe of the Statute as here ſet down, I conceive that 
though the Ordinary, or his Miniſters, may detain ſo much of the Profits 
they receive as ſhall amount to pay him or them who ſhall ſerve the Cure 


de his or their reaſonable Stipend, and for collecting the Profits, yet that if the 
Ordinary or his Miniſter, doth detain or allow upon ſuch account, more 
y, chan the new Incumbent ſhall think reaſonable, he may try it by Action ar 
m, Law grounded upon this Statute. | 

) WW Allo if ſuch Parſon as did attend the Cure was not then twenty four 


W years of Age, or was only appointed by the Churchwardens or other per- 
| on, and not duly licenſed and admitted rhereunto by the Ordinary, or did 
%. dot duly qualific himſelf according to the Statute, 14 Car. 2. c. 4. I con- 


me | ceive neither the Ordinary, not his Miniſter may detain any part of the Pro- 
me fits in reſpect thereof, for that his Licence (he not being duly qualified) 
for s Void, Ft. 13 Eliz. cap. 12. and Stat. 14 Car. 2. cap. 4. and his ſerving 
ge. de Cure an unlawful Act. And if the Biſhop's Commiſſioner doth im- 
fol ploy ſome neighbouring Miniſters that have Cures of their own, to ſerve 
ho- uch Cure for the time, without Admiſſion, as aforeſaid by the Ordinary; 
pay ay I ſup- 


Incumbent, is not ſubject to the Penalty of this Statute, 27. the treble value 
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I tuppole that their Caſe is the ſame, although that they performed the le. 
gal Acts aforeſaid, to ſettle them in their own Churches, and that alſo the 
may be queſtioned upon Stat. 14 Car. 2. cap. 4. if upon ſuch occaſion tl 
reading either of Morning or Evening Prayers in their own Churches be 
neglected. | 
Note alſo, That if any other perſon than the Ordinary, or ſuch as he 
ſhall appoint as his Officer or Miniſter to this Buſineſs, do take up 
the Protits aforeſaid, that he by this Statute is not allowed to detain any 
part thereof, upon the account either of ſerving the Cure, or collecting thi 
Profits. | 
As to the next Clauſe about Incumbents declaring their Wills of Cor 
ſowed on the Glebe, it is to be noted, that if an Incumbent hath ſown his 
Glebe, and his Church doth become void by Deprivation, or Reſignation, and 
another be inducted, it is jaid by Coke in the Cale of Moy! v. Ewer. Hill. 11 
Jac. 2 Bulſtrode 184. that the new Incumbent ſhall have Tithes of his Pre. 
deceſſor, and a Quere is made by Rolls, whether there be not a difference, 
where the Incumbent dies before the Annunc iation, and where he dies after, 
Hill. 11 Fac. B. R. per Cur. 1 Rolls Abr. 655, 656. The reaſon of which Gu, 
T ſuppoſe to be from what is ſaid by Littleton, 34 H. 6. 38. b. viz. that if 
a Parſon die before the Feaſt of the Conception of rhe bleſſed Virgin, by the 
Law of the Chuch the Succeſſor ſhall have the Emblements as well of the 
Glebe as of the Tithes, which differs from our Law, which makes no d. 
ſtinction as to what time of the year the dying happens to be in. 
| As to the laſt Clauſe concerning paying for the Cure, if the Fruits of the | 
Vacation be not ſufficient for it, it muſt be remembred what is before ſaid, | 
viz. that he who ſerves the Cure in the Vacation muſt be duly qualificd ad- 
mitted, Oc. otherwiſe I ſuppoſe the new Incumbent need nor pay him, but 
may plead his Incapacity in Bar. So if one pretending to be Incumbent of 
a * Church, doth cauſe a Clerk to be duly admitted to ſerve the Cure 
thereof as his Curate, and after the Intruſion "ron detected, the Church is 
filled, and the Curate imployed by the pretended Incumbent is not paid his 
Salary,or Wages, I conceive that this Clauſe will not relieve ſuch Curate againſt 
the new Incumbent, although char the Caſe ſhould be, that ſo much of the Fruits 
did not ariſe in the Vacation as were ſufficient to pay his Salary. For this 
Clauſe hath relation to rhe former ; and therefore, as the former Clauſe doth 
not enable any Intruder or meer Treſpaſſer to detain any of the Profits, either 
for him that ſerves the Cure, or for his taking up the Profits, but only the } 
Biſhop and his Miniſter as hath been ſaid, ſo this Clauſe cannot well be 
thought to be added to relieve Intruders by providing for the payment of 
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Juch Curates as are ſet up by them with deſign to injure the next Incumbent, U 
and to fruſtrate this Law for whoſe Benefit it was made, but is ſtrictiy to | in 
be underſtood to provide for ſuch Curate only as ſhall be appointed b) C 
the Ordinary, in caſe the void Church ſhall be ſo ſuddenly filled, that the ve 
8 that did ariſe in the Vacation were not ſufficient for the payment 0! | 0t 
him. N as 
Bur ſuppoſe that the Profits that did ariſe in the Vacation were ſufficient po 

to pay the Curates Stipend; yet becauſe no one did take up ſuch Profis | D 
they remain in the hands of thoſe from whom they were due, and thc ty, 
Qurate is not paid before a new Incumbent enters; yet I conceive, although W of 
the Words of the Statute may not ſtrictly raking them reach this Caſe, tat WW by 
yet by an equitable conſtruction thereof the Curate may be relieved againſt WH At 
the new Incumbent. the 


Not- 


ä—ͤ— ͤ . — —ꝓä6ä3.ñ Ü - — 


The C omp lete Incumbent. 


a lt 


321 


— 


Notwithſtanding this Statute, upon the filling of a void Biſhoprick, not 
the new Biſhop, but the King by his Prerogative hath the Temporalties there- 
of from the time that the ſame became void, to the time that a new Biſhop 
{hall receive them from the King, and the Perſon or Perſons that execute the 
Power of Order and Jurisdiction, have the Perquiſites that happen by the Exe- 
cution of ſuch Power, until the new elected Biſhop may by Law execute the 


ſame. And it hath been Enacted, That the King ſhall have Eſcheats of Lands 
of the Free holders of Archbiſhops and Biſhops, when ſuch Tenants be at- 
tainted fo2 Felony in time of Ulacation, whiles their Tempozalities were in 
the King's hands to give at his pleaſure, ſaving to ſuch Pꝛelates the Set» 
vice that thereto is due and accuſtomed. Stat. 17 Ed. 2. "yy 14. Ac- 
cordingly (the Temporalties being in Queen Elizabeth's Hands) a Copy- 
hold 1 which was granted by the Queen, and it was held to be good, 
Paſch. 42 Eliz. B. R. Covert's Caſe, 3 Cro. 754. If a Biſhop making a Leaſe of 
Lands of his Biſhoprick, doth reſerve a yearly Rent to himſelf and Succeſlors, 
with a Proviſo therein, that in the time of the Vacation of the Biſhoprick 
the Rent ſhall be paid to the Dean and Chapter, this Proviſo is void and re- 
pugnant, and ſhall not bar the King of the Rent, Paſch. 4 Eliz. 1 Anderſon 

f. 9. Eires Caſe, Moor p. 51. Paſch. 5 Eliz. Ayer v. Ome, Dyer 221, 222. 
Though the King hach the Temporalties of a Biſhoprick during the A- 
voidance, yet during ſuch time Waſt may not be committed ; to prevent which 
it hath been Enacted, The Keeper, ſo long as he hath the Cuſtody of the 
Land of ſuch an Heir, (hail keep up the Douſes, Parks, Marrens, Ponds; 
Mills and other things pertaining to the ſame Land, with the Illues of the 
ſaid Land; and he ſhall deliver to the Heir when he cometh to his full age, 
all his Land ſtozed with Ploughs and all other things, at the leaſt as he re⸗ 
ceived it. All theſe things (hall be obſerved in the Cuſtodies of Archbiſha- 
pꝛicks, Bilhopzicks, Abbeys, Pꝛiozies, Churches and Dignities vacant, 
which appertain to us; except this, that (ſuch Cuſtody ſhall not be ſold, Stat. 
9 H. 3. cap. 5. And after it was Enacted, Becauſe that in the Petition of 
the laid Pꝛelates and Clergy it is contained, that Eſcheatozs and other 
Keepers, in the time of Uacation of Archbiſhopzicks, Biſhopzicks and other 
Pꝛelacies, have done great waſte and deſtruction in the ſame in time paſt : 
We will and grant fo2 us and fo2 our Heirs, that at all times from hence- 
fozth, when luch Uoidances ſhall happen, that our Eſcheatozs and the E(- 
cheatozs of our Heirs, which fo2 the time ſhall be, ſhall enter and cauſe to 
be well kept the laid Cloidances, without doing waſte 02 deſtruction in the 
Manozs, TUarrens, Parks, Ponds 02 (Uoovs. And that they ſell no Un- 
derwood, no2 hunt in the Parks 02 C(Uarrens, no2 fiſh in Ponds, no2 Free 
Fiſhings, no? ſhali rack noz take Fines of the Tenants free noz bond; but 
(hall keep and ſave as much as pertaineth to the ſatd Aoidances, without do⸗ 
ing harm, oz any manner of oppꝛeſſion. And if the Dean and Chapter of 
Churches Cathedzal, Duozs, Subpziozs, Puorefſes, Subpziozeſſes and Co- 
vents of Pꝛelacies, Abbies oz Pꝛiones, whoſe Coidance pertaineth to us and 
bur Peirs, will render to us and our Heirs the value of the ſaid Uoidance, 
us other will reaſonably yield, then the Chancelloz and Treaſurer ſhall have 
power to let the laid Dean and Chapter, Puoz, o: Subpzioz, Putozeſs oz 
Subpztozeſs, and Covent, the ſaid Goldances by good and ſuffictent Sure- 
ty, ſo that they ſhall have the ſame befoze all other, yielding to us the value 
of them, accowing as ſhall be found by Remembzances of the Exchequer, oz 
by Enqueſt to be taken upon the ſame if need be without making Fine. 
And in caſe they will not accoꝛd to yield to the value, noꝛ find ſuch Surety, then 
the Chancello2 and Treaſurer ſhall cauſe to be oꝛdained the good pꝛeſervation 
of luch Uotdances, by Elcheatoꝛs 02 other r Keepers to mo — 
r ng 


ad. 
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King of that to him pertaineth reaſonably, without doing waſte oz deſtrucion, 
oz other thing which may turn in diſheriſon of the Churches whereof ſuch 
Uoldances hall happen. 

Item. Wholly to ſhew the affection and good will which we have, that that 
pertaineth to God and holy Church be ſafely kept without waſte oz veſtrugt 
on, oz tmpeachment to be made thereof by us 02 our Yiaiſters, we wil, 
and by theſe preſent Letters do grant full power to our ſaid Chancelſoz and 
Treaſurer, which taking to them other of our Council (uch as to them chan 
ſeem beſt to be taken, by good inkozmation of Remembzances of the Erche, 
quer, and other infozmattons as to them ſhall ſeem beſt, (hall let the Gaca. 
tions of Arthbiſhopzicks, Bilhopzicks, Abbacies, Pztozies and other Þouſes, 
which Uoldances pertain unto us, to the Dean and Chapter, Jo! oz 
Subpzioz, Pyioteſs 02 Rubpztozeſs, and Covent, to yteld a certain of every 
Uoidance by the year, quarter oz month during the Uacations, accozing as 
to them ſhall ſeem beff without making any Fine. So that no Elcheato? no; 
other Miniſter in the time of Uacations Hall have cauſe to enter 02 meddle to 
do any thing which (hall be in pꝛejudice of the Churches whereof ſuch Gos 
dances ſhalt happen; ſaving to us and to our Þeirs the Knights Fees, ad. 
vowſons of Churches, Eſcheats, Mards, Marriages, Reliefs and Ser: 
vices of the ſaid Fees. Jn witneſs whereof, we have made theſe our Let. 
ters Patents, dated at Weſtminſter the ſixteenth day of April, the fourteenth 
year of our Reign of England, and the firſt of France, Stat. for the Clergy 
14 Ed. 3. cap. 4. & 5. | 

And it is ſaid, that the King's Grant of the Temporalties of a Biſhoprick 
in the Life of the Biſhop is good, Jenkins Cent. 5. Caſe 44. p. 210. But tho 
if a Biſhop be attainted of Treaſon the King ſhall have his Temporalties in 
Jure Corone. But a Biſhop having to him and his Succeſſors Bona Felorun 
de ſe, commits Treaſon, and then the King makes a Grant to the Almoner 
of Felon's Goods, then the Biſhop is attainted; H. the Biſhop's Leſſee for 
years is Felo de ſe ; in this Caſe, not the Almoner, bur the King ſhall have 
this Leaſe, for the King's Grant after the Treaſon committed, and before the 
Attainder, was before the King had any Right; which accrued to him by the 
Attainder, only fo was but as a remote Poſlibility in the King at the time of 
his Grant not grantable ; but Quere, inaſmuch as the Attainder hath Relation 
to the time of the Treaſon committed, Dyer 107. Jenhins Cent. 44. Caſe 11. 
Hughes Abr. 959. Note that it is agreed in the Caſe above, that if a Biſhop 
be attaint of Treaſon, the King ſhall have the Forfeiture of the Lands of the 
Biſhoprick during the Life of the Biſhop only, See the Statutes 26 H. 8. c. 13. 
and 5 E. 6.c. 11. 

When a new Biſhop is made, he may not de Jure before his Conſecration 
claim the Temporalries of his Biſhoprick, although that ex gratia the King 
by his Letters Patents may grant them unto him, after his Confirmation and 
before his Conſecration, and the Grant then made is good: But after that he 
is conſecrated, inveſted and inſtalled he may ſue for his Temporalties out 
of the King's Hands, by a Writ de Reſtitutione Temporaliuw, directed to the 
Eſcheator, F. N. B. 169. Vet upon ſuch Writ the Temporalities are not de 
Jure to be delivered, until the Metropolitan hath certified the time of his 
Conſecration, although that the Freehold of the Temporalties be in him by 
the Conſecration, 38 Ed. 3. Oodbolt. Parſon's Law cap. 1. Quære if ſuch Cer- 
tificate be neceſſary upon a Tranſlation. . 

Having before ſhewed whar Charges Incumbents are liable to, and ought 
to allow when they enter upon their Benefices, it will be neceſſary to ſhew 
what other Temporal Charges every Perſon in reſpect of his Tithes and 


Glebe is liable to; By the Common Law Spiritual Perſons are gy 
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from Toll, Murage, Pontage, and Cuſtoms for their Eccleſiaſtical Goods or 
other things by them bought for their neceſſary Subſiſtence, which appears 
by the Regi ler of Writs 260. and Fitz. Nat. Br. 228. But whatever Privi- 
lege or Exemption Clergy-Men had at Common Law, yet they both in re- 
ſpect of their Tirhes, and Glebe, are lyable to all Charges impoſed by Act of 
Parliament : They are to contribute to watch and ward, to repairing of the 
High-ways, and may be rated or taxed by the Commiſſioners of Sewers ; 
they as well as Lay men are chargeable to the poor maimed Soldiers or poor 
Priſoners, Conſtable Rates, and all other publick Charges impoſed by Act 
of Parliament, and that hath been reſolved upon Debate as Hale Chicf Ju- 
ſtice ſaid before all the Judges, Trin. 27 Car. 2. in the Caſe of Web v. Batchelor, 
3 Keb. 476. & 1 Vertris 273. Trin. 25 Car. 2. Dominus Rex v...... 3 Ke- 
ble 255. Deegs Parſon's Counſellor 277. Callis Leffure on the Statute of Sewers 
230, 232. 
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Nhat Eftates Eccleſiaſtical Perſons might have made at C 011,101 
Law, and how their Power is enlarged or leſſened by Acts of 
Parliament, and the ſeveral Acts of Parliament relating there- 
a. 


F a Clergy-Mans being legally poſſeſſed of an Eccleſiaſtical Benefice, 
the effect is not only, chat the Lands and other Profits of the Church 
are veſted in him, ſo that he may enter upon and convert the ſame to his 
own proper uſe, but alſo that upon ſuch Induction or Poſſeſſion only, and 
not before, he may let and diſpoſe of them to others; and that not onl 
during his own Incumbency, bur in ſome Caſes to bind the Succeſſors alſo. 
That this is an effect of a legal Poſſeſſion or Seiſin will be evident from many 
Caſes hereafter mentioned: As firſt, (King Edward the Sixth having by his 
Letters Patents appropriated a full Church to a Biſhop and his Succeſſors, to 
hold the ſame after it ſhould become void, the Biſhop made a Leaſe by Inden- 
ture for forty years, to commence from the time that the ſaid Parſonage 
ſhould come to the Hands of the ſaid Biſhop or his Succeſlors by the death 
of the Incumbent or otherwiſe, (which Leaſe was confirmed by the Dean 
and Chapter) the Biſhop and Incumbent being dead, the ſucceeding Biſhop 
entred, and made a new Leaſe. The Opinion of all the Juſtices in this Caſe 
was, that the firſt Leaſe was void, for that the Leſſor had no Right to, or 
Intereſt in the Parſonage appropriate during the Life of the Incumbent, 
who ſurvived him, and who alone was ſeized of it for his time. The like 
Caſe was after in the Chancery between Jobſor and Michael, and was referred 
to Dyer and Welſh Juſtices, who determined it according to the ſaid Opinion, 
Mich. 7 &- 8 Eliz. C. B. Dyer fol. 244. Sce Redor of Cheddirgton's Caſe, 1 Co. 


155. And ſoit was held by all the Juſtices, that the Grant of a Prebenda- 


ry before his Inſtallation (which gives the Poſſeſſion) was void, and did not 
charge the Prebend, Trin. 20 Elz. C. B. Hare & Bukley, Plowden 529. And 


the like Law is ſaid to be, in the Caſe of a Dean and Chapter, becauſe du- 


ring the Life of the Incumbent, they have nothing in the Rectory, the Ap- 
Propriation not being executed, nor executable, but by their Entry after the 
Church becomes void, Mich. 18 & I9 Eliz. C. B. Grendon v. the Biſhop of 

incoln, Plowden 500. b. 
2 But 
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Bur what Eſtates Church- men at this day may make to others of 
their Poſſeſſons comes now to be declared; In order to which, for the ber. 
ter apprehending thereof, I ſhall firſt remember what Eſtates they might 
anciently have made, before their Power in this reſpect was either enlarged 
or leſſened by Acts of Parliament. In brief therefore, all Eccleſiaſtical Per. 
fons had in former times, as full Power and Authority to leaſe, grant, or 
alien, any, or all of their Eccleſiaſtical Eftates of which they were ſeized 
in Fee ; as any Perſon ſeized of a Temporal Eſtate in his natural Capacity 
then had, or as yet hath ; that is, if che Grant made by a ole 
ration was with the conſent of others whoſe Confirmation was in ſuch caſe 
neceſſary. For though Deans and Chapters, Maſters and Fellows of Col. 
leges, Maſters and Brethren of Hoſpitals and ſuch like Corporations aggre- 
gate of many, might of themſelves alone without the conſent or confirma. 
tion of any, have made long Leaſes for Lives, or Years, or Gifts in Tall, 
or Eſtates in Fee to others of their Poſſeſſions, according to their own Wills, 
yet Bithops, Deans, ec. ſeized in the Right of their Biſhopricks, Dean- 
ries, &c. fo Archdcacons, Prebends, Parſons, Vicars, G c. if they mad: 
the ſame Grants mult have had the Conſent, and Confirmation of others thar 
had power of confirming in that behalf, and then their Grants were as good, 
as 12 Grants made by aggregate Corporations. But the Law as to the 
Capacity of Clergy-Men with reſpect to their Eſtates is at this day much al. 
tered, viz. by ſeveral Statutes, and the firſt of them is 32 F7.8. . 28. and in 
theſe Words following. 

here great number of the King's Subjects have heretotoze taken Leaſes 
of Lands, Tenements, and other Heredſtaments, ſoꝛ term of Pears, and divers 
of them fo? term of Lives, and have given and paid great fines and great ſums 
koꝛ the lame, and alſo have been at great coſts and chatges, as well in and about 
great Reparations and Buildings upon their (aid Ferms, as otherwiſe concer- 
ning their ſaid Ferms: vet notwithſtanding, che laid Fermozs, after the deaths 
02 reſignations of their Lefſo2s, have been, and be daily with great cruelty ex⸗ 
puiſed,and put out of their ſaid Ferms and takings,bp the Yetrs oz Succeſſoꝛs 
of their (aid Leſſoꝛs, oꝛ by ſuch perſons as have intereſt therein after the deaths 
02 reſignatious of their ſaid L eſſozs, by reaſon of pxvy Gifts of Entail, 02 fo! 
that the L eſſoꝛs had nothing in the Lands, Tenements 092 other Hereditaments 
ſo letten, at the time of the Leaſes thereof made, but only in the right of their 


Wives, oz ſuch other like caule, to the great impoverichment, and in manner 


utter undoing of the {aid Fermozs: fo? refozmation whereof, be it ozdamed, 
eſtabliſhed and enacted by the King our Sovereign Low, the Lops Spiritual 
and Tempozal, and the Commons in this pꝛeſent Parliament aſſembled, and 
by authoaty of the lame, That all Leaſes hereafter to be made of any Yano!, 
Lands, Tenements, oz otheir Pereditameuts by wifting indented under 
Seal £02 term of Pears, o2 fo2 term of Life, by any perſon oz perſons, being 
of full age of rx. years, having any Eftate of Inheritance, either in fee ſim⸗ 
ple, oz in fee tail, in their own right, oz in the right of their Churches 0? 
CUives, 902 joyntly with their (Aives, of an Eſtate of Inheritance made be- 
fote the Coverture oꝛ after, ſhall be good and effectual in the Law, again 
the Leſſozs, their lives, Heirs and Surcefſozs, and every of them, acco2d: 
ing to ſuch Eſtate as is compriſed and ſpecified in every ſuch Indenture 0! 
Leaſe, in like manner and foꝛm as the ſame chould have been if the Leſſo!s 
thereof, and every of them, at the time of the making of ſuch Leaſes, had 
been lawfully ſeiſed of the Came Lands, Tenements and Hereditaments com 
p2iſed in ſuch Indenture, of a good, perfect, and pure Effate of Fee ümple 
thereof to their own only uſes, | 

| Pꝛobided 


W frchdeacons, Prebendaries and all other ſole 
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Pꝛovided alway, That this Ac, 02 any thing therein contained, ſhall not 
extend to any Leafes to be made of any manozs, lands, tenements 02 here- 
ditaments being in the hands of any fermoꝛ o2 fermo2s by vertue of any old 
leaſe, unleſs the ſame old leaſe be expired, ſurrendzed 02 ended within one 
year next after the making of the ſafd new leaſe, no2 ſhall extend to any 
grant to be made of any reverſion of any mano2s, lands, tenements, 02 
hereditaments, n02 to any leaſe of any manoꝛs, lands,tenements, oz heredita- 
ments which have not moſt commonip been letten to ferm, oz occupied by 
the fermo2s thereof by the ſpace of twenty pears next betoze ſuch teaſe there- 
of made: no2 ts any leaſe ts be made, without impeachment of wafte, no? 
to any leaſe to be made above the number of xxj. years, 92 thꝛee lives at the 
moſt, from the dap of making thereof. And that upon every ſuch icaſe there 
be reſerved yearly during the ſame leaſe, due and payable to the leflo2s, their 
heirs and ſuccefſozs, to whom the ſame lands ſhould have come aſter the 
deaths of the leſſozs, if no ſuch teaſe had been thereof made, and to whom 
* the reverſion thereof ſhall appertain, accowing to their eſtates and intereſts, 
| fo much pearlp ferm 92 rent, 02 moe, as hath been moſt accuftomably yeelden 
02 paid foz the mano2s, lands, tenements, and hereditaments fo to be let⸗ 
ten within rx. pears next befoze ſuch Leaſe thereof made, And that every 
ſuch perſon and perſons to whom the reverſion of ſuch manozs, Lands, Te- 
nements, 82 hereditaments lo be letten, Gall appertain, as is akozeſaid, af- 
ter the deaths of ſuch lefſozs 02 their heirs, ſhall and may have ſuch like, 
remedy advantage, to all intents and purpoſes againſt the Leflices thereof, 
their executors and aſſigns, as the ſame Lefſo2 ſhould oꝛ might have had againſt 
the (ame Leſſees 
P?2ovided alſo, That this Act extend not togive any liberty o; power to 
any perſon o2 perſons to take any moe Ferms, Leaſes, 02 takings of any 
mano2s, Lands, Tenements, 02 other hereditaments, then he o2 they ſhould 
9! might lawfully have done befoze the making of this Act, no2 extend to 
give any fitberty o2 power to any Parſon, o2 Uicar of any Church oz Ut 
carage, to to make any Leaſe 02 grant of any of their meſſuages, lands, 
tenements, tithes, p2ofits, jo: Pereditaments belonging to their Churches 
do) Uicarages, otherwiſe 02 in any other manner, than they ſhould oꝛ might 
| have done befoze the making of this Ag ; any thing contained in this Ac 
| to the contrarp notwithſtanding. Stat. 32 H. 8. cap. 28. 

As to this Statute it may be noted, that the ſame is an enabling Statute; 
for whereas before the making thereof no ſole Corporation could have made 
any Gift, Alienation, or ſo much as a Leaſe for Years or Lives to bind their 
| Succeſſors without the aſſent or confirmation of others quorum Intereſt, Trim. 
II Jar. C. B. the Biſhop of Salisbury's Caſe, 10 Co. ko. By this Statute any 
| Perlon that is ſeized of an Eſtate in Fee ſimple in the Right of his Church 
| (Parſons and Vicars excepted) are enabled to make Leaſes for three Lives or 
one and twenty Years of their own ſingle Authority, without any Confir- 
mation, reſpe& being had to the ſeveral qualifications therein mentioned, 
Trin. 21 Eliz. Fox v. Collier, Moor 107. And thoſe that in the intent of this 
Statute are ſaid to be ſeized of an Eſtate in Fee-ſimple in the Right of their 
Churches, are only Biſhops, who are ſeized in che Right of their Fiſhopricks, 
Deans ſeized of their ſole Poſſeſſions in the . of their Deanries, and ſo 

orporations, except Parſons 

and Vicars, for they by a ſpecial Proviſo are excepted out of the Starute ; 
for though a Prebend, G. is not ſeized in Jure Eccleſæ, but Prebende, &c. 
et becauſe Parſons, and Vicars are eſpecially excepred and none others; Pre- 
ds, Hc. are within the Statute even as Biſhops ; and Popham ſaid in Oe 
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Caſe, that for an Houſe near Pauls it was ſo adjudged, and fo had been twice 
adjudged in his experience; and Fenner faid it was fo adjudged in the Cate 
of a Treaſurer of a Church, Trin. 31 Eliz. C. B. Adon C. Pricher's Caf, 
4 Leonard 51. So likewiſe was it adjudged in the Cafe of a Chancellor, and 
of a Precentor, by reaſon theſe were but Offices and Names of Dignity a. 
nexed to the Prebendaries ; but it was then ſaid by Twi/der Juſtice, that he 
did not remember, that it had been ſo adjudged in the Cale of a Treaſurer, 
Mich. 15 Car. 2. B. R. Bis v. Holt, 1 Sid. 158. 1 Keb. 576. But as to Corporz. 
tions aggregate, as Deans and Chapters, though they be ſeized in Right of 
their Churches, this is no enabling Statute, for ſuch by the conſent of th; 
major part of them might have made any Leaſes or Grants of their Eſtates 
without Limitations before this Statute was made, and rill by latter Statutes 
they were reſtrained, might have done fo afterwards, this Statute being meer 
enabling, and not at all reſtraining them. And though by this Stature the ſole 
Corporations before mentioned, could not without Conſent and Confirmaii. 
ons of others, have made Leaſes for above three Lives or one and twenty 
years, yet with Confirmation they might have made longer Leales, or abſoluic 
Alienations of any of their Poſſeſſions, until other Statutes did reſtrain them, 
And for the reſtraining of Biſhops was firſt made he Statute of 1 Ex, 
cap. 19. which is as followeth : That ol Gifts, G2atts, Feoffments, Fines, 
and other Conveyance, oz Eſtates, from the firſt dap of this pꝛeſent ]arlia 
ment, had, made, done oz {uffered, oz to be had, made, done, oz ſuffered by any 
Archbiſhop oꝛ Biſhop, of any Honours, Caſtles, Manos, Lands, Tenements, 
oz other Þcreditaments, being parcel of the Poſſeſſton of his Archbiſhopyick 
02 Bilhopzick, oz united, appertaining oz belonging to anp of the ſame, to 
any perſon (other then to the Queen, her Heirs oz Succeſſozs) whereby 
any Eſtate ſhould oz might paſs from the Archbiſhop o2 Biſhop, other then fo! 
term of Dne and twenty years, 02 Thzee lives, from ſuch time as any Leale, 
G2ant, 02 Aſſurance ſhail begin, and whereupon the old accuſtomed yearly 
Rent, 02 moze, ſhall be reſerved, payable yearly during the ſatd term of One 


and twenty years, oz Thee lives, ſhall be utterly void; Any Law, Cuſtom, 
&c. notwithſtandin 


Bur this Statute 3 Biſhops to their former Power of granting to the 
Queen, her Heirs and Succeſſors, took little effect, for that many Eſtates 
were granted to the Qucen upon deſign that the Queen ſhould grant them 


over to others, and therefore the Statute of 1 Fac. c. 3. for the reſtraining of 
Biſhops was made, which is as followeth 


TAlhereas all the Archbiſhopzicks and Biſhopzicks within this Realm of 
England, were in ancient times founded by his Majeſty's moſt noble Pio. 
genitozs, Kings of this Realm, and in reſpec thereof, his Majeſty is lawful 
and rightful Patron of all and every of the ſame : and where alſo by the 
Laws and Statutes of this Realm, no Archbiſhop oz Biſhop can make al! 
Conveyance, Aſſurance oz Eſtate whatſoever, of any hono2s, caſtles, mill 
nozs, lands, tenements oz hereditaments, parcel of the poſſeſſions of his 
Archbiſhopzick oz Biſhap2ck, oz united, appertaining oz belonging to any of | 
the ſame, to any Subject whatſoever, whereby any Eſtate ſhould 02 might | 
paſs from any Archbiſhop oꝛ Biſhop, other then fo2 term of xxt. years, 0 
thꝛee lives, with ſuch reſervations of Rent, and in ſuch manner and kon, 
as by the Laws and Statutes are pzovided : Dis moſt excellent, Yajel? 
underſtanding that divers perſons have with great ' ſuit and impoztunit)ꝰ 
ſought to fruſtrate the true end and intent of the ſaid good Laws and Sta- 
tutes in that behalf, of his Chiſtian and Pzincely Piety and Care, mind 
ing ſo to Patronitze and pzotec the laid poſſeſſions from altenation 21 
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nution, as that the ſame map accoꝛding to the true intent of the Founders, 
remain and continue in ſucceſſion to the Archbiſhops and Biſhops: of this 
Realm, and their ſucceſſo2s, fo? the better maintenance of God's true Re- 
linion, keeping of hoſpitality, and avoiding of dilapidations, and thereby 
fo2 ever hereafter to avoid all ſuits and impoztunities foz 02 concerning any 
of the ſaid poſſeſſions, Path out of his own meer and godly motion, and 
of his bleſſed diſpoſition fo2 the publick good, without all regard of any 
private reſpec, vouchſated, and is pleaſed, That it map be- enaced, and 
enſtabliched by his Majeſty, by and with the aſſent of the Lozds Spiritual 
and Tempozal and the Commons in this pꝛeſent Parliament aſſembled ; 
And be it enacted and eſtabliſhed by the authozity of the came, That every 
Archbiſhop and Biſhop within this Realm, and their and eveey of their ſuc- 
ceſſozs, ſhall be from and after the end of this pzeſent Seſſion of Parlta- 
ment, fo2 ever wholly and utterly diſabled in Law, to make, do, levy oz 
N ſuffer any Ac 02 Aas, thing oz things, whereby oz by means whereof, 
any of the ſatd hono2s, caſtles, manoꝛs, lands, tenements oz hereditaments, 
2 any part of them, oz any of them, ſhall oꝛ may be aliened, aſſured, given, 
granted, demiſed, charged, 02 in any ſozt conveyed to our (aid Sovereign 
Lozd the King, his Detrs. 02 Succeſſozs: And that all alienations, aſſur⸗ 
ances, gifts, grants, Leaſes, charges and conveyances. whatſoever, from 
and after the end of this pzeſent Seſſion of Parliament, to be done, ſuffered 
02 made to our (aid Sovereign Lozd the Ring, his Peirs oꝛ Succeſſozs, by 
© any Archbiſhop oz Biſhop, oz their oz any of thair Succeſſozs, of oz out 
* of any of the ſaid poſſeſſions, oz of 02 out of any part o2 parcel of them 
c anpof them, and all and every confirmation and. conficmations of the 
+ ſame, ſhall be from and after the end of this pzeſent Seſſion of Parliament, 
utterly void and of none effec, to all intents, conſtructions and purpoſes z 
| Any fozmer Law, Statute, Af, Dzdinance oꝛ other matter oz thing to the 
| contrary notwithſtanding, Stat. x Jac. hy 3. 
| Theſe Statutes are meerly reſtraining, fo that although Biſhops might with 
| the Confirmation of the Dean and Chapter have made any Leaſe, or per- 
| petual Grants, yet now with Confirmation they cannot alien or make 
| other Leaſes than for three Lives, or one and twenty Years. If the Statute 
| of 32 H. 8. (of which Statute this of xr Eliz. makes no alteration) which 
did under ſeveral Limitations enable Biſhops to ler Leaſes for three Lives, 
or one and twenty Years without Confirmation, had not been made before 
| this of 1 Eliz. they could not by this have made any Leaſe to bind their 
| Succeſſors without the Confirmation of the Dean and Chapter, (this Statute 
being meerly diſenabling) and therefore, if a Biſhop doth make a Leaſe for 
one and twenty Years, or three Lives, according to the Statute of 1 Eliz. 
Vet if all the Limitations preſcribed by the Statute of 32 H. 8. be not 2 
purſued, as if it be not all in poſſeſſion, or that the old Leaſe be not expired, 
| Or ſurrendred within one year when a new one is made, (which is not pro- 
| hibited by the Stature of 1 Eliz.) ſuch Leaſe ſhall not bind the Succeſſor, 
unleſs it be confirmed by the Dean and Chapter, Din. 11 Fac. C. B. the 
| Biſhop of Salisbury's Caſe, 10 Co. 60. Trin. 21 Eliz. Fox v. Collier, Moor 108. 
Note, that this Statute x Eliz. is but a private or particular Statute and muſt 
be ſpecially pleaded, elſe the Court will not take notice thereof, Hill. 3 Jac. 
aentine V. Denton 2 Cro. 112. Trin. 30 Eliz. B. R. Elmer Caſe, 5 Co. 2. ſame 
Laſe, Moor 253. 4Co. Holland's Caſe, 76, 2 Rolls Abr. 466. But this Sta- 
Ute being made only for the diſenabling Biſhops, another diſabling Statute 
was made to extend to all other Eccleſiaſtical Perſons, as alſo ro Colleges, 
Ge. which is as followeth. | And 
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And fo2 that long and unreaſonable Leaſes made by Colleges, Deang, 
and Chapters, Parſons and Utcars, and other having Spiritual ]Þ2omot;, . 
ons, be the chiekeſt cauſesof the Dilapidations, and the decay of all Spi⸗ 
ritual Livings and Poſpitality, and the utter impoveriſhing of all Succel. 
ſozs Incumbents of the ſame, Be it enacted by the authozity atozeſaid, That 
from hencefozth all Leaſes, Gifts, Hants, Feoffments, Convepances o; 
Eſtates, to be made, had done, oz ſuffered by any Maſter and Fellows gf 
any College, Dean and Chapter of any Cathedzal oz Collegiate Church, 
Maſter o; Suardiam of any Þoſpital, Parſon, Uicar oz any other having 
any Spiritual oz Eccleſiaſtical Living, o2 any Poules, Lands, Tythes, 
Tenements, oz other Hereditaments, being any parcel of the Poſſeſſiong 
of any ſuch College, Cathedzal Church, Chappel, Hoſpital, Parſonage, 
Cicarage, oz other Spiritual Pꝛomotion, oz any ways appertaining oz ye: 
longing to the ſame, 02 any of them, to any perſon 02 perſons, Bodies pol., 
tick oz coꝛpozate, (other then fo2 the term of one and twenty ycars, oz thiee 
lives, from the time as any ſuch Leaſe oz O2ant ſhall be made oz granted, 
whereupon the accuſtomed yearly Rent oz moze (hall be reſerved, and pay, 
able pearly during the (aid term) ſhall be utterſy void and of none effeg, 


to all intents, conſtructions and purpoſes 3 Any Law, Cuſtom, oz (ſage to 
the contrary any ways notwithſtanding. 
120vided nevertheleſs, and be it enaded by the authoity afozeſaid, That 
this Act, no any thing therein contained, ſhall be taken oz conſirued to make n 
good any Leaſe, oz other G2ant to be made by any ſuch College oz Colle: | 
giate Church within either of both the Univerſities of Oxford and Cambridge, | 0 
02 elſewhere within the Realm of England, fo2 moe years then are umt⸗ 7 
ed by the pzivate Statutes of the lame College. 
PDꝛovided always, That this Aa ſhall not extend to any Leaſe hereafter » 
to be made upon (urrender of any Leaſe heretofoze made, oz by teaſon of 9 
any covenant 02 condition contained in any Leaſe heretofoze made, and now 
continuing, ſo that the Leaſe to be made do not contain moze years then the : 
reſidue of the years of the fozmer Leaſe now continuing ſhall be at the time 4 
of ſuch Leaſe hereafter to be made, noz any leſs Rent than is reſerved in 5 
the ſald fozmer Leaſe. Stat, 13 Eliz. c. 10. | c 
Firſt note, that though this Statute hath general Words, And all others | 
baving any Spiritual oz Eccleſiaſtical Livings, & c. yer doth it not extend . 
to Biſhops, becauſe it begins with others of inferior Order to them, and ſo WF .- 
thoſe general Words after ought to be ſupplyed with intention of other in- © 
ferior, or at leaſt but equal to thoſe that are ſpecified before, by Coke, Hil. 
43 Eliz. Gouldsborongh 171. and ſo it is faid 13 Jac. Warren v. Smith, t - 
Magdalen College Caſe, 1 Rolls Rep. 151. yet it hath been adjudged, that thus at 
Statute is a general Law, 4 Co. Dumper's Caſe, 20. 4 Co. Holland's Caſe 76. | D 
2 Rolls Abr. 465. dubitatur, Paſch. 32 Eliz.2. Carter v. Dame Cromwel, Ge. $ 
Savils Caſe 198. 1 Leon. 306. Trin. 27 Car. 2. C. B. The Chapter of the Collegiate an 
Church of South wel v. Biſhop of Lincoln, &c. 1 Mod. Rep. 204. no 
Secondly note, this Statute hath always been conſtrued largely and be- 02 
neficially to prevent all Inventions and Evaſions againſt the true intention x, 
of it; therefore, whereas the Statute ſairh, Maſters and Fellows of au“ ho 
College, be the College incorporate by the ſame Name, or by the Name 0 
of Warden and Fellows, or Warden and Scholars, or Warden Fellows and be 
Scholars, or Provoſt and Scholars, or by any other Name of Corporations; | len 
and be the College Temporal for the advancement of the Liberal Arts an the 
Sciences, or meer Eccleſiaſtical, or mixt, it is ſaid to be often held that mn lab 
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ſuch College is within the Proviſion of this Act; and ſo where the Statute 
fauh, Maſter, 02 Wardens of any Holpital, be the Hoſpital incorporate by 
any other Name, or be it a ſole Corporation, or a Corporation agregate 
of many, the Statute doth extend to it, and ſo of the reſt, the Caſe of the 
Maſter and Fellows of Magdalen College in Cambridge, Paſch. 13 Jac. II Co. 
ol. 76. 
l 50 though the King is not named in this Act, yet it was reſolved in 
Parliament, 43 El. by Popham and Anderſon, that the Queen was bound 
thereby, and this Reſolution was allowed of by the Lords and Commons in 
Parliament, which was the reaſon, why thoſe Perſons that were reſtrained by 
this Act were not put into the Statute of 1 Jac. with Biſhops ; for at the 
Parliament held 1 Jac. it was upon making the Act for to bar Biſhops from 
alienating to the King, reſolved again by the Juſtices aſſiſtants, that by the 
13 Elix. cap. 10. they were already in that Caſe reſtrained, the Caſe of the 
Maſter and Fellows of Magdalen College in Cambridge, Paſch. 13 Fac. 11 Co. 
75. ſame Caſe, 1 Rolls Rep. 15 1. But it ſeems the Law for ſome time was taken 
to be, that the King was not bound by this Statute of 13 Ez. and for 
that reaſon, when a Dean and Chaprer had leaſed Land to the King for a va- 
luable conſideration, at ſuch time when the Law was taken to be, that the 
King was not bound by this Statute, and the King did aſſign it over, the Aſ- 
ſignee (after the Law was taken to be that the King was bound thereby) 
had his Leaſe made good to him by the Court of Chancery againſt the Sta- 
rute, for that he could not know the Law in a Matter ſo dubious, but de- 
creed that he ſhould pay two hundred Pounds to the Dean and Chapter, 
Mich. 16 Jac. Long v. the Dean and Chapter of a 1 and the like Decree 
was made between Maydlen College and Wood, 1 Rolls Abr. 378. 

Thirdly note, that this Statute makes no alteration of the Statute of 32 H. 
9. bur leaveth it as a Pattern in many things, for Leaſes to be made by Ec- 
cleſiaſtical Corporations aggregate, which are not within the Statute. 
Fourthly note, That no Leaſe made according to this reſtraining Statute 
of 13 Fl. by any ſingle Corporation, as Dean, Archdeacon, exc. if it be 
not with regard to the Limitations in 32 H. g. is not good, without the Con- 
firmation of thoſe, who by Law are to confirm the ſame. | 

Fifthly note, That as to Houſes in Cities and great Towns the Statute of 
13 Eliz. cap. 10. is altered by a Clauſe in the Statute of 14 Eliz. cap. i I. which 
is in theſe Words. | | 

Chereas in an Ac made 13 Eliz. Entituled, An Ac againſt fraudulent 
gifts, to the intent to defeat Otlapidations of Eccleſiaſtical Livings, and 
(0? Leaſes to be granted by Collegiate Churches, there is one bzanch to 
avoid certain Leaſes to be made by Maſters and Fellows of Colleges, 
Deans and Chapters of Cathedzal oz Collegiate Churches, Maſters oz 
Guardians of any Polpital, oz by any Parſon, Uicar, 02 any other having 
any Spiritual o2 Eccleſiaſtical Living, Be it enaged, That the ſaid bzanch, 
102 anp thing therein contained, ſhall not extend to any Gzant, Aſſurance, 
0 Leaſe of any Houſes belonging to any perſons, oz bodies politick oz coz⸗ 
pozate atozeſaid, no2 to any grounds to (ſuch houſes appertaining, which 
bouſes be ſituate in any City, Bozough, Town-cozpozate, oz Market town, 
02 the Suburbs of any of them, but that all ſuch houſes and grounds may 
be ganted, demiſed and aſſured, as by the Laws of this Realm and the 
(everal Statutes of the ſaid Colleges, Cathedzal Churches and Þoſpitals, 
they lawfully might have been befoze the making ok the ſaid Statute, oz 
lawfully might be, if the ſaid Statute were not, ſo alway that ſuch houſe be 
not the capital oz dwelling houſe uſed foz the habitation of the perſons above- 
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ſaid, no2 have ground to the ſame belonging, above the quantity of ten 
Acres; any thing in the ſaid Ac to the contrary notwithſtanding. 
Pꝛovided alway, and be it enacted, That no Leaſe ſhall be permitted tg 
be made by foꝛce of this Ad, in reverſion, no2 without reſerving the accuſtom, 
ed yearly Rent at the leaſt, no2 without charging the Leſſee with the re. 
paration, noz fo2 longer term then fourty years at the moſt; noz any 
houſes (hall be permitted to be aliened, unleſs that in recompence there 
of, there ſhall be afoze, with oz preſently after ſuch alienation, good, law. 


ful and ſufficient aſſurance made in Fee-ſimple abſolutely to ſuch Colle. 


ges, Houſes, bodies politick o2 cozpozate, and theirſucceſiozs of Lands of ag 
good value, and of as great yearly value at the leaſt, as ſo ſhall be aliened; 
any Statute to the contrary notwithſtanding. 

Note, That this Stature of 14 Eliz. doth make no alteration of the Statute 
of 1 Eliz, c. 19. nor hath any relation to it, bur only to rhe Statute of 13 E. 
liz, c. 10. and therefore gives no Power to Biſhops to let Houſes, otherwiſe 
than according to the ſaid Statute of x Ex. nor to exchange for any Re. 
compence. 

Note alſo, That this Statute need not to be found by Verdict, being 
it is a general Law, Paſch. 39 Eliz. C. B. Hunt v. Singleton, 3 Cro. 564. 

By this Statute it ſeems no Leaſes may be made of Houſes in Reverſion, 
which was not reſtrained by the Statute of 13 Eliz. as appears by the Sta- 
rute of 18 Eliz. c. 11. by which Statute that Miſchief is provided for, as 
not provided for before, as followeth. 

Sithence the making of which Statute, (viz. 13 Eliz. c. 10.) divers Et. 
cleſiaſtical and Spiritual perſons, and others, having Spiritual oz Eccleſtaſti- 
cal Livings, have from time to time made Leaſes fo2 the term of rj. 
years, 02 three lives, long betoze the expiration of the fozmer years, con- 
trary to the true meaning and intent of the ſaid Statute : Be it therefoje 
enacted by this preſent Parliament, That all Leaſes hereafter to be made 
by any of the ſaid Eccleſiaſtical, Spiritual oz Collegiate perſons oz others, 
of any the ſaid Eccleſiaſtical, Spiritual oz Collegtate Lands, Tenements 
02 Pereditaments whereof any fo2mer Leaſe fo2 years is in being, not to 
be expired, ſurrendzed oz ended within thzee years next after the making 
of any ſuch new Leaſe, ſhall be void, fruſtrate and of none effec ; any 
Law, Uſage oz Cuſtom to the contrary notwithſtanding. 

And be it likewiſe enaced by the authozity afozeſaid, That all and every 


Bond and Covenant whatſoever hereafter to be made, fo2 renewing 02 mak: 


ing of any Leaſe o; Leaſes, contrary to the true intent of this Ad, 02 


ok the ſatd Act made in the ſaid riij, pear, ſhall be utterly void; Any Law, 


Statute, Ozdinance oꝛ other thing whatſoever to the contrary in any wile 
notwithſtanding. 

Pꝛobided always, That this Ac, no2 any thing therein contained, (hall 
extend oꝛ be pꝛejudicial to make fruſtrate o2 void any Leaſe 02 Leaſes hereto 
foze made by any of the ſaid Spiritual o2 Eccieſiaſtical perſon 02 perſons, 0! 
any of them, but that the ſame, and every of them are of the like fo2ce and 
effect, as they oꝛ any of them were befoze the making of this pzeſent Sta, 
—1 This Ac, 02 any thing therein contained to the contrary notvith, 

anding. 

And whereas in one other Statute made in the laid rij. year of her Pa 
jeſty, entituled, An Act touching Leaſes of Benefices, and other Ecclesia“ 
cal Livings with Cure, one clauſe is contained, That the Incumbent ol 
fending the purpozt of the (atv Statute, ſhall fo2 the ſame loſe one years 


pzofit of his laid Benefice, to be diſtributed by the Oꝛdinarp _— 


— 


—— — 
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Joo? of the Pariſh, as by the ſaid bꝛanch in the (ald laſt recited Statute 
appeareth ; We it theretoze enacted by the authozity afozeſatvy, That after 
complaint made to the Ozdinarp, and ſentence given upon any offence com- 
mitted by the Jncumbent, whereby he ſhall oz ought ta loſe one years 
poxfit of his Benefice, as afoze ſhewed, that the Dxdtnary within two months 
alter ſuch ſentence given, and requeſt to him made by the Churchwardens 
of the (aid Pariſh, oz one of them, ſhall grant the Sequeſtration of ſuch 
mofits, to ſuch Jnhabitant oz Jnhabitants within the Parich where ſuch 
Benelice ſhall be, as to him ſhall ſeem meet and convenient; and upon 
defauit therein by the Ozdinarp, that itt may and ſhall be lawful to every 
Pariſhioner where the Benefice is, to retatn and keep his oz their Tithes, 
and likewiſe fo2 the Churchwardens of the ſaid Pariſh, to enter and take the 
pꝛoſits of the Glebe-lands, and other Rents and Outtes of every ſuch Be- 


nelice, to be employed to the ufe of the pooz, as afozelald, until (uch time 


as Sequeſtration ſhall be committed by the D2dinary, and then as well the 
Churchwardens as Pariſhioners, to yield account of, and make payment 
to him oz them to whom (uch Sequeſtration ſhall be committed; and that he 
02 they to whom ſuch Sequeſtration ſhall be committed from time to time,ſhall 
juſtly and truly employ and beſtow the ſaid Pꝛofits, o2 the true and juſt 
value thereof, without fraud oz guile, to ſuch uſes as by the lald Statute 
is limited and appointed, upon pain of fozfeiture of the double value of 
luch withholden P2ofics, to be recovered in the Eccleſiaſtical Court by the 


poo2 of the ſaid Pariſh. 


As the Statute of 14 Eliz. c. 1 I. is in reſpect of Houſes in Cities, ec. a 


new Law of it ſelf differing from 13 Eliz. c. 10. fo this Statute of 18 Eliz. 


hath no relation to that of 14 Eliz. thercfore the Clauſe in 18 Elix. which 
makes Bonds and Covenants void, which are made for the renewing, or ma- 
king of Leaſes contrary to the Statutes, doth not extend to Houſes men- 
tioned by this Statute; 5 when the Caſe was that the Dean and 
Chapter by their ſpecial Names, had covenanted jointly and ſeverally to 
make a Leaſe of an Houſe in London; and upon an Action brought againſt the 
Dean and one of the Prebendaries, the Leaſe and Covenant was upon de- 
murrer argued to be void by the Statute of 18 Eliz. but it was adjudged, that 
the Covenant was good in Law, becauſe it was not within the Statute of 
18 Eliz. being made concerning an Houſe in London; for it was ſaid, though 
the Statute of 13 Elz. c. 10. be general againſt all Leaſes, and Grants, other 
than for one and twenty, or three Lives of all the Poſſeſſions of Deans and 


| Chapters, ec. Yer there is a Statute of 14 Eliz. c. 11. which is ſhuffled into 


an Act of Continuance of Statutes, that Enacts, That that Statute 13 E- 
liz. (meaning it) ſhall not extend to any Houſes in Cities, o: Towns, &c. 
but that the ſame may be granted, demiled oz aſſured as they might law- 
fully have been before, and as ik that Statute had not been made; ſo that 
Statute ſets all looſe, touching ſuch Houſes in Cities, as againſt the Statute 
of 13 Eliz, and therefor2 that Stature of 14 Elz. . 11. makes a new Law 


| Of itſelf for them. Then comes the Statute of 18 EE. which recites, that 
lince the making of the Statute of 13 El:z. divers Leaſes were made long 


before the Expiration of the former, againſt the meaning of the Statute of 
13 Eliz, and Enacteth, That all Leaſes made of Lands whereof any fo2zmer 
Leaſe was then in being and not to be ended within thee years ſhould be 
bold, and that all Bonds and Covenants fo2 making Leaſes againſt the in⸗ 
tent of 18 oz 13 Eliz. ſhould be void; ſo that this Statute toucheth not the 
tatute of 14 Elz. which permitted not Leaſes in Reverſion, and ſo voids 
not Bonds, and Covenants which touch Houſes in Cities, G c. Trin. * 

. ane 
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Crane v. Taylor, Hobart 269. but Trin. 25 Car. 2. b. R. in Bayly & Munn, Caſe, 
1 Yentr. 246. My Lord Chief Juſtice Hales inclined to be of a contrary Oyj. 
nion, viz. that the Stature of 18 Elz. did extend to that of 14 EE. See more 
fully of this Matter Chapter 42. So upon the Statute of 14 Ez. cp, 11, 
the Caſe being, that a Parſon covenanted with A. that he ſhould have hi 
Tithes for thirteen years, and afterwards reſigned, and another Parſon va; 
inducted, by which means A. being ouſted of his Tithes, brought an Action 
of Covenant againſt his Leſſor, to which the Defendant pleaded the Sta. 
tute of 14 Ex. in Bar. And it was adjudged by Coke, Dodderidge aud 
Haughton, that this Covenant was not made void by the Statute, for that Sta. 
tute, as appears by the Preamble of it, intended ro make Bonds and Coye. 
nants void contrary to the Proviſion of 13 Eliz. but doth not extend 10 
Bonds and Covenants made for the Enjoyment of Leaſes, which do become 
void by Reſignation, Cc. which are Voidances by rhe Common Law, In, 
14 Jac. B. R. Rudge v. Thomas, 3 Bulſtrode 202. So a Leale made for ſixty years 
before the Statute of 13 Eliz. and confirmed by the Patron and Ordinary; 
and the Succeſſor became bound in a Bond, after the Statute of 14 Elia. that the 
Leſſee ſhould enjoy the Leaſe during the Term, and after is non-reſident a. 
bove eighty days in one year, adjudged, that this Bond was not void by 
the Statute of 14 Ehz. becauſe the Leaſe was a good Leaſe, and thc 
Bond given for the Enjoyment of that Leaſe, which the Succeſſor could not 
2 is a good Bond, Paſth. 42 Elia. Coſtard v. Wingate, 3 Cro. 775. ſame Cale, 

oor 606. 

Practices it ſeems have been uſed to avoid this Statute of 18 Eliz. and the 
Clauſe making void Bonds and Covenants againft it, and alſo 13 Eliz. c. 10. 
and to make them of none effect, but in vain; for the Cafe was, that the 
Dean and Chapter of Wizdfor in the 35th year of the Queen made an 4- 
greement amongſt themſelves, by Lots, ro have an Aſſurance of a Leaſe to 
each of them, of certain part of the Poſſeſſions of their Church, which after 
the Lots caſt, whereby every one knew his Leaſe, they executed the Aſſu- 
rance in this manner: The Corporation enters into an Obligation of 500 /. 
ta every Canon that was to have a Leaſe, and the Payment limited to be 
within a ſhont time before the Expiration of the old Leafe in being; and the 
Canon the fame day entred into an Obligation ro pay to the College 
the Sum of 5 10 l. at rhe ſame time, if they did make a Leafe according to 
a Schedule annexed, which Schedule was verbatim the Demiſe agreed to be 
made. And it was further proved, that the Intent and Agreement betwixt 
them was, that. the one 500 l. ſhould be ſtopped for the other 5001. and 
that the Corporation ſhould only have the 10 J. for the Leaſe ; upon which 
Matter (Egerton Chancellor) made a Decree, that the Obligation of 50 
made by the Dean and Canons to each Canon was void by the Statute of 
18 Elia. And there was viewed the Preſident of a Caſe between Fry and !be 
Dean and Canons of Wells, decred 44 Eliz. in Chancery, which was thus: Fr) 
gave to the Dean and Canons of Wells ro00 l. and took an Obligation of 2009 
with Condition to repay the 1000 J. and for Non-payment he brought an 
Action of Debt againſt the Dean and Prebends, and obtained a Judgment, 
and made a Defcazance of the Judgment, that if they make to him a Lea: 
of Land chat was then in Leaſe to Sir Amias Pawlet for fifteen years to come, 
chat then. the Judgment ſhould be void. And the truth of the Caſe was, thut 
the thouſand: Pounds were paid, aud rhar ſix hundred Pounds thereof wa- 
imployed.in payment of Tenths due by the Church; yet by the Opinion ol 
Popham, Anderſon and Pirryum it was 8 in Chancery, that the Judgment 
was Void by the Statute af 18 Eliz. which faith, that. Bonds and * 
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e.. ſhall be void, which are made for making of a Leaſe againſt this Sta- 
' tute, or the Statute of 13 Els. c. 10. But by way of Arbitrament they awarded 
to Fry the. 600 J which was paid, and imployed in the Affairs of the Church, 
Hill. 4 Jac. the Dean and Canons of Windſor v. Gilbert Penvin, Moor 789. 

And note, that this Statute of 18 Ehz. c. 11. is a general Statute, 4 Co. 
Holland's Caſe 76. 2 Rolls Abr. 465. 

To theſe Statutes may be added theſe Clauſes in the Statute of 22 Car. 2. 
c. 11. by which it is Enacted, That fo2 ever hereafter the (aid Mayo and 
Commonalty, and Citizens of London, may and ſhall have a Market ta 
be kept thee 02 four daps in the week, as to them ſhall ſeem convenient, 
upon the Gzound now ſet out by the aſſent of the Dean and Chapter of 
the Cathedꝛal Church of St. Pauls London, fo a Matket place with: 
in New-gate. And that the ſaty Dean and Chapter ſhall make and give 
one 02 mo2e Leaſe 02 Leaſes of the ſaid Gzound, to the lald Mapoz, Com- 
monalty and Citizens, and alſo of the Mall of the laid Church Yard, 
abutting ſeveraily upon Pater-noſter-Row and the Old Change, fo} the 
Term of fozty years, reſerving the yearly Rent of four pounds koz the 
Gꝛound of the ſaid Market place, and two pence tfo2 every ſupet fictal Foot ot᷑ 
the Gtound 02 Soil of the laid Mall, as it is now ſet out by!the Sut epos 
of the City, and of the lald Dean and Chapter; and fo from fozty pears to 
fozty years fo? ever, at the like peatly Rent, and one years Kent after the 
Rates afozeſaid, to be paid by way of Fine, fo2 each of the ſatd Gzounds 
reſpectively, upon the making every new Leafe thereof 5 Tahich ſatd Leaſe 
and Leaſes ſhall be good and effecual in the Law, as againſt the ſato 
| Dean and Chapter, and their Succefſozs, and all perſons claiming by, 
| from 02 under them: and that no Houſe, Shed oz other Building ſhall 


24 

| . 
* 
B 
\ 


than the Matket houle alteady built, without rhe conſent of the lald Dean 
1 any thing in this oꝛ ary other Ax to the contrarp notwith- 
| ſanding. . 
And whereas the faid Parſons and Gitars, oz ſome of them (meaning 
| Parſons and Vicars within the City of London) are intereſſed in (edetal Glebe- 
Lands 02 Szounds, the which they cannot rebuild themſelves, no? let ſuch 
| Leaſe oz Leaſes as may be an Encouragement fo? others to rebnifd the ſame; 
| Be if enacted by the authozity afozeſatd, That the ſafo Parſons and Utf- 
| Cars, and every of them reſpectively, be tmpowzed, and are hereby impowz⸗ 
| edtoletfach Leaſe oz Leaſes of their ſaid Glebe-Lands oz D2otnds, with 
| the confent and appmobation of the Patron oꝛ Patrons and Gwinarp, fo: 
any term not exceeding kozty pears, and at luch peatlpy Rents without 
{ Fine as can be obtalned fo2 the lame: And that no Lapſes incurred up⸗ 
on any Non pꝛeſentation, in due time of any of the Patrons of the ſata 
Livings ſince the ſaid Fire, ſhall any ways pꝛejudice 02 make void the Pꝛe⸗ 
(entations that the ſaid Patrons have ſince made, whereupon any Incum⸗ 
vent is ſince inſtituted and inducted; any Law oz Statute to the contrary 
in any tolle notwithſtanding. 


CH AP. 


land, oz hereafter be erected and fired upon the ſaiv Parket-place, othet 
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What Leaſes and Eſtates Biſhops, &c. may make, and the Rule; 
to be obſerved in making ſuch Leaſes and Eſtates, and wha; 
Offices, &c. they may grant. 


ther inlarge, or leſſen the Capacity of Clergy-men wich reſpect to thei; 

ates, I ſhall next conſider them together. And from all thele Statutes 0 
conſidered it will appear, that whatever the Law was, at this day generally 
ſpeaking, no Eccleſiaſtical, or Collegiate Perſon, or Corporation can alich 
any of their Mannors, Lands or Tenements, by any ways, or means what. 
ſoever ; for though before the Starute of 1 El:z. c. 19. and 13 Eliz. 4. 10. 
wa _ they might have aliened, yet by the ſaid Statutes they are now re- 

rained. 

But note, that if any Perſon obtain a Grant to build Houſes on Church or 
College Land, and this is confirmed, (in caſe the Grants of the Grantor need 
to be confirmed,) this Grant makes no Alienation, but is only as a Licenſe 
or Covenant and no other, for the Soil remains in the Grantor, and ſo by 
conſequence the Houſes are alſo in him, by Hutton, Mich. 3 Car. C. B. tie 
Mayor and Commonalty of Wincheſter's Caſe, Hel 25 8 

However by the Statute of 14 Eliz. c. 11. all but Biſhops, viz. ſuch as arc 
reſtrained by 13 Eliz. have ſome Liberty given them, as to alienating 0: 
Houſes mentioned in the ſaid 14 Elz. for there tis ſaid, That by that Sta: 
tute not any Þouſes ſhall be permitted to be aliened, unleſs that in recom- 
pence thereof there ſhall be afoze, with, o2 pzcſently after ſuch Alienation, 


| Aving in the foregoing Chapter ſer down the ſeveral Statutes, which d. 
1 


- Kood, {awful and ſufficient aſſurance made in Fee ſimple abſolutely to ſuch 


Colleges, &c. and their Succeſſozs, of Lands to as great value as the 
Douſes aliened. So that with ſuch Recompence they may alien in Fee, which 
was not permitted by the Statute of 13 Elz. Irin. 14 Jac. in Crane and I. 
lor's Caſe, Hobart 269. But this Liberty given, ſeems to be reſtrained to ſuch 
Houſes only, as by the ſaid Statute may be let for forty years, viz. to Houles 
in Cities, & c. however they are not enabled to exchange any Lands by this 
Statute, but remain diſabled as to that by Stature of 13 liz. as tis ſaid Trin. 
40 Elix. C. B. Tarther's Caſe, Noy 5. And Quære, whether Houſes may be exchanged 
for Lands of greater value without Licence againſt the Statutes of Mortman. 
However if a Pariſh be upon the deſign of incloſing, and a Parſon hath Tithe 
in kind, and Common for Beaſts in the Fields, a Decree may be had in Chancery, 
that he ſhall take a quantity of Ground in lieu thereof, Underhil v. hu, 
Tot l il 25 1. tit. Tithes, And when one had a Leaſe of Tithes in kind, it Wa 


ordered in Chancery, that a Commiſſion ſhould go forth, for ſetting out Mea 


dow and other Grounds in lieu thereof, 12 Jac. Hurgate v. Croke, Tothi! 251 
tit. Tithes, | | | 

As Eccleſiaſtical Perſons cannot at this day alien their Poſſeſſions; ſo tho 
before theſe Statutes x & 13 Elia. ſome of them were even as others boun 
by Fine and Non-claim, Paſch. 13 Jac. B. R. Warren v. Smith, or Magda 
College Caſe, 1 Rolls Rep. 171. Yet at this day, albeit a Fine be levied of inci! 


Poſſeſſions, and no Claim be made in five years, the Succeſſors ſhall not be 
| bound thereby : For by the Words of both Statutes, viz. 1 & 13 El- Ihe) 


* 
A v 
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are reſtrained from ſuffering their Poſſeſſions to paſs from them, and by Non- 
claim an Eſtate js ſo permitted, or ſuffered, 
And as to Perſons within the Statute of 13 Eliz. there was this Caſe. 
The Maſter and Fellows of the College of St. Mary Magdalen in the Uni- 
verſity of Cambridge, being ſeized of a Meſſuage with the Appurtenances in 
their Demeſne as of Fee in the Right of the ſaid College; In the 17th year of 
Elia. by their Deed between the ſaid Queen of the one part, and the ſaid 
Maſters and Fellows of the other part, and inrolled in Chancery, did give, 
and grant unto the ſaid Queen, all that their Meſſuage, ec. with the Ap- 
purtenances, to have, and to hold for ever, yielding and paying a certain 
Rent yearly, at a day, with Clauſe of Diſtreſs, and under this Condition, 
or Proviſo, that if the Queen, her Heirs and Succeſſors, ſhall not ſufficien- 
ly convey, and aſſure by Letters Patents under the great Seal of England the 
{aid Metſuage with the Appurtenances to one Spinola and his Heirs, before 
the firſt day of April next enſuing, that then their Indenture, and every Gift, 
Grant, an 3 therein contained ſhall ceaſe, and be utterly void and of 
none effect, Oc. whereupon the Queen granted the ſaid Meſſuage accordingly 
to the ſaid Spinola, which he did bargain and ſell to the Earl of Oxon and his 
Heirs, by force whereof the ſaid Earl entred, and was thereof ſeized, and being ſo 
ſeized, d. B. and his Wife levied a Fine of the ſaid Houſe with the Appurtenances 
to the ſaid Earl and his Heirs, with Proclamations according to the Statute; 
and after the ſaid Earl leaſed the ſame for fifty years, after which Leaſe, the 
| Maſter of the College that made the Leaſe dyed, and a new Maſter being 
| made, the Earls Tenant paid to him 15 /. of Rent, which was received by the 
| faid new Maſter, who by a Writing unde® his Hand without Seal, acknow- 
ledged rhe Receipt thereof, and within five years after he was elected Maſter, 
and after he had received the ſaid Rent, did enter into the {aid Meſſuage, and 
leaſed the ſame to another, ec. In this Caſe it was adjudged, that the ſaid 
Fine and Non-claim of five years, ſhould not bind the Right of the Maſter 


h and Fellows of rhe ſaid College for ever; and that for two Cauſes, Firſt, the 
e Words of che Act of 13 Eliz. are, That all Leaſes, Gifts, and Convey- 
ol ances of Eſtates had, made, done, oz ſuffered by any Paſters o2 Fellows of 
yr | any College, &c. ſhall be utterly void and of none effec, to all intents, con- 
+ W fiructions purpoſes, any Law, Cuſtom o2 Uſage to the contrary notwithſtan- 
„ ding; and in this Caſe there is a Conveyance and Eſtate permitted, or ſuffered 
us dy the Maſter and Fellows of the ſaid College; and that theſe Words ſhall 
BY not be extended only when rhe Maſter and Fellows ſuffer a Recovery, &c. 
e! againſt themſelves as Party thereunto, but generally, according to the Letter, 
ain. | When they ſuffer orhers to levy a Fine with Proclamation, and five years to 


| Pals without Claim; and although that the Concluſion of the Purview of 
| the Act is, Shall be utterly void and of none effect to all intents, conſtrugi- 
ons, and purpoſes ; yet by Conſtruction it ſhall be ſo taken, that the ſaid 
Fine levied with Proclamation,e*c. ſhall be void and of none effect to bind the 
Right of the Maſter and Fellows of the ſaid College; for it ſhould have been 
to no purpoſe to have prohibited them to barr the Right of their Colleges 
by Conveyances made by the Maſter and Fellows themſelves, and to have 
left them power by their Permiſſion, or Sufferance, or Non- claim to barr it, 


ound and to that purpoſe theſe Words (permitted or ſuffered) were added. 

%% The ſecond Reaſon was, that foraſmuch as the ſaid Eſtare conveyed to the 
cheit Queen, was of force during the Life of the Maſter that made the Leaſe, 
ot be aud that he was alive at the time of the Fine levied, and all the Proclama- 


tions paſſed in his time, ſo that none could have made an Entry, or Claim 
uring his Life; and that the ſucceeding Maſter within five years after his 
death 
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death did enter into the ſaid Houſe claiming the ſame as the Right of him 
and his Fellows of the ſaid College. For theſe Cauſes and 4 Reaſons it was 
alſo reſolyed that this Entry hath avoided the Fine, Paſch. 13 Jac. the Caſe if 
the Maſter and Fellows of Magdalen College in Cambridge, 11 Co. 66. The tame 
Caſe is in 1 Rolls Rep. p. 151. Sce Stowel's Caſe, Plowd. Com. 374, 376. and 
Croft and Howel's Caſe, Plowd. Com. 538. And in this Cate of Magdaley 
College it was alſo ſaid by Coke, Dodderidge and Haugbton, that before the 
Statute of 13 Eliz. c. 10. Colleges, and ſuch Corporations (which have the 
true Right, as Dodderidge ſaid, and now at this day Corporations which 
be not within the ſaid Statute of 13 Eliz.) ſhall be bound by a Fine and Ny. 
claim, where they have Right to enter by the Starute of 4 H. 7. of Fines, al. 
though the Stature doth not mention Corporations, as Haughton ſaid ; and by 
Dodaeridge the Diverſity in Croſt and Howes Caſe is good Law, that fuch 
Corporation which hath the true Right ſhall be bound by Non-claim ; but 
otherwiſe it is of ſuch Corporations which have not the true Right, nor may 
have a Writ of Right but their Conveyance ought to be confirmed by ano. 
ther,Paſch. 13 Jac. B. R. Warren v. Smith, or Magdalen College Caſe, 1 Roll; Ry, 
171. Ando it ſeems, that Biſhops ſhall not be bound by Fine and Non. 
claim, although they be not within the Statute of 13 Eliz. Gonldsborough y, 
171. becauſe regularly, their Conveyances ought to be confirmed by the Dean 
and Chapter, and the Words of the Statute of 1 Eliz. are, All Gifts, Gants, 
Fines, Feoffments, &c. had, made, done oz ſuffered, oz to be had, made, done, 
02 ſuffered of any of their poſſeſſions other than fo2 the term of thzee lives oz 
one and twenty years, &c. ſhall be void. And note, that what is ſaid as to 
Maſters and Fellows of Colleges with reſpect to 13 Eliz. in Magdalen College 
Caſe, holds good, as to all other perſons reſtrained 5 the ſaid Statute, and it 
is particularly ſaid in the ſame Caſe as Reported by Rollt, that Non, claim 
upon a Fine by a Parſon or Vicar doth not bind the Succeſſor. 

As Eccleſiaſtical Perſons are not bound, by ſuffering Fines to pals of their 


Poſſeſſions, ſo if to avoid this Act a Writ of Annuity be brought againſt a a 


Parſon, or Vicar who prays in Aid of the Patron, and Ordinary, and upon 


default Judgment is given for the Plaintiff, this is not within the Words of | 


the Statute, for that it is not any of their Poſſeſſions, yet it is within the E- 
quity of it, as Haughton ſaid, and Dodderidge granted, Magdalen College Caſe, 
1 Rolls Rep. 15x. and fo 'twas held Paſch. 14 Eliz. in Elmer's Caſe, as is ſaid 
by Coke in the Caſe of Eccleſtaſtical Perſons, 5 Co. Rep. 14. and allo in the hi. 


ſhop of Salisburies Caſe, 10 Co. 60. it is there held, that if a Writ of Anm 
be brought againſt a Biſhop upon Title of Preſcription or otherwiſe, and 


Judgment be given againſt him upon Verdict, or Confeſſion, the ſame is te- 


ſtrained by the Statute of 1 E/. becauſe, that the Biſhop is charged with the | 
Annuity in reſpe& of his Biſhoprick, and therefore the Succeſſor would be | 
charged with the Arrerages incurred in the Life of the Predeceſſor, as it 15 | 


agreed, 48 E. 3. 26. and ſo tendeth to the diminution of the Revenues, and 


impoveriſhing of the Succeſſors, George Biſhop of Chiceſter and F reeland's | 
Caſe, 1 Car. Bridgman 30. and it hath been alſo held that a Rent granted by | 


ſuch Corporation is againſt the Equity of the ſaid Statures, 5 Co. f. 15. Ma: 


dalen College Caſe, 1 Rolls Rep. 171. So if a Biſhop doth confirm an Eſtate to? 


Diſſeiſor it is within the Statute of 1 Eliz. Mz. 37 & 38 Eliz. Sir Edward 
Denny v. Eakental, 


to be, thar Eccleſiaſtical Perſons are not bound by 


wind to evade the Statutes made to prohibit their Alienations. 
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Cro. 430. And upon the ſame Reaſon I take the LA 
any of the Statutes ® ? 
Limitations, which limit and appoint ſeveral Actions to be brought, and En. 
tries to be made within ſuch a certain time; otherwiſe that would be 2 ſide 
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Though Eccleſiaſtical Perſons may not alien, or grant any Rent out of their 
poſſeſſions to bind their Succeſſors, and their Sueceſſors be not bound by Eine 
and Nonclaim, or by Recoveries, or the Statutes of Limitations, yet they 
may make Leaſes to bind their Succeſſors, but with reſpect to theſe follow- 
ing Rules. (Lt | | 

OY Such Leaſe mull be by Decd indented, and not by Word of Mouth; 
for though the Starutes of 1 & 13 Elis. do not appoint the Leaſe to be 
made by Writing, yet mull it therein and in the other following Properties and 
Qualities required by Stat. 32 H. d. follow the pattern thereof, (concurrent 
Leaſes only excepred,) 1 1ſt. 44. A Deed is an Inſtrument written in Parch- 
ment, or Paper, conſiſting of three things, viz. Writing, Sealing, and Deli- 
very, and comprehending a Contract, or Bargain between Party and Party; 
of which there are two ſorts, Deeds indented, and Deeds Poll; which Names 
ariſc from the form or faſhion of them; the one being cur in and out in the 
top or ſide which we call mdented, the other being plain, the indenting being 
as.it were polled or cut off. A Deed. Indented is a Deed conſiſting of two 
Parts or more (for there are 'Tripartite, and Quadripartite Deeds) in which it 
is expreſſed, that the Parties thereto have to every part thereof ſet their Hands 
and Seals; and if it be not really indented, though the Words of the Deed 
be, T his Indenture, ec. yet it is not a Deed indented ; but if the Deed be in- 
dented; it matters not whether it ſpeaks it {elf to be an Indenture or not, tis 
however a Deed indented. 

Notwithſtanding this firſt Rule, a Parſon, or Vicar, may for a Sum of Mony 
contract without Deed, that the Perſon that ought to pay Tithes to him may 
retain his Tithes; and if a Parſon doth aſſume to the Pariſhioner upon a 
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valuable conſideration that he thall be diſcharged of the Tithes of his Lands, 

and after doth ſue him in the Eccleſiaſtical Court for the Tithes, this Suit, 
although he doth not thereby compel him to pay the Tirhes, is a breach of 

1 the Aſumpſit, Mich. 10 Jac. B. R. Brown v. Kinnon, x Rolls Abr. p. 430. But 
5 ſuch Diſcharge can have no continuance for more than one year, for want of a 
i Deed ; and if it be made for more years it is void, by Fenner, Paſch. 3 Flix. 
7 Woodward v. Nelſon, Owen 103. Hawks v. Brayfield, 2 Cro. 137. and 2 Rolls 
E. Abr. 63. Trin. 30 Eliz. B. R. Woodward v. Buggs, 2 Leonard 29. Dr. Lang- 
F worths Caſe, 2 Rolls Abr. 63. Paſch. 13 Car. 2. B. R. Barnard v. Ewen, 1 Keb. 
110 5, & 21. Raymond 14. And if this Contract be made before the Occupier 
my of Land hath ſowed his Corn, ſuch Contract for a year is not good, by Coke, 
wit Foſter v. Warberton ; where alſo the former Opinions and Reſolutions are al- 
hs lowed, wiz. that a Leaſe for one year may be of Tithes without Deed, bur not 
* for more, Trin. 2 1 Jac. B. R. Hughes p. 354. It is allo ſaid to have been ruled 
the | in the Common-Pleas, between Weſtled M Pepper, that a Conrordatum & A- 
\ be Leun, between the Parſon and his Pariſhioner, that for twenty Shillings 
1 is Rent he ſhall have his Tithes for twenty years, if the Parton ſo long live, 
was void, Bugg and Nelſon v. Howre, 1rin. 32 Eliz. B. R. 3 Cro. 188, 249. 

nds And by all the Juſtices it was agrecd, that ſuch. a Contract, or Agreement 
4 by | without Deed, for the Tithes of any other than of the Party himſelf who 
My- as Party to the Agreement, was void; and that ſuch a Parol Agreement 


| | ought to be made by way of retaining or keeping them back only, Mich. 
df 2 Car. B. R. Bellamy v. Bulford, Godbolt 374. Mich. 8 Jac. B. R. Brownlow & 

Gouldsborough 2 part, p. 11,17. For if they be granted to a Stranger but for one 

= year without Deed, tis void, Mich. B. R. Hawkes v. Brayfield, per Curiam, 

2 Rolls Ahr. 63. Trin. 20 Car. 2. B. R. Angel v. Rolf. 2 Keb. 376. Yet if the 

a ſde Stranger ſue 77 them in the Spiritual Court, and the Defendant plead that 

; | the Right to rhe Tithes which that Stranger hath is by a Grant of them 
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without Decd, and the Spiritual Court will not allow this Plea, no Prohibi. 
tion lies; becauſe the Defendant ought to ſer forth his Tithes not regardin 
who hath Title to them, and if he doth ſo, he hath diſcharged himſelf, but 

not otherwiſe, Irin. 26 Eliz, B. R. Withy v. Saunders, 1 Leon. 23. and by 
Jones Juſtice, it is ſaid, that though they may not be demiſed to a Stranger 
without Deed, yet that they paſs ro him by way of Contract, Hill. 2 Car. 
Buliho p v. Bellamy, Bendloe 202. And it is ſuch an Agrement upon which an 

| Action of the Caſe may be grounded though it do not actually transfer the 

1 Intereſt of the Tithes, 1 Keb. 21. 

. A difference I find to be made between Churchmen, as Parſons, Vicars, 

* Cc. and an Impropriator; the firſt may, as hath been ſhewed, leale their 
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Tithes for one year without Deed, yet an Impropriator cannot, but tis meer. I 

ly void, per Curiam, Mich. 2 Car. B. R. Rot. 179. Bellamy v. Bulthorp, Noy 89. i 

Jame Caſe, Godbolt 374. And tis there ſaid to be ſo ruled, 20 Jac. in the (A 1 

| of Bennet v. Spell, much leſs is the Contract good without Deed, if it be made 4 
{ by ſuch perſon for more years, Trin. 26 Eliz. Withy v. Saunders, 1 Leon. Iz F 
; According to the Caſes mentioned a Parſon by Parol did leaſe his Tithe Hay 1 
5 to the Vicar, and the Vicar paid the Rent for the firſt year; but finding 4 | 
4b that the Rent was more than the Tithe was worth, refuted to hold the Bar 1 [ 
1 gain any longer, and being ſued in the Court of Requeſts (which was a Court F 
KIM of Equity) for the Rent, did not plead there any notice of his refuſal ; and PF 
Wl Sentence being given for the Parſon, the Vicar prayed a Prohibition, and i 10 
ll was agreed by the Court, that if the Leſſee had received the Profits, he was 8 
1 ſuable in the Court of Requeſts for the Rent; and that if he had given no- a; 
ky I tice of the Refuſal of the Bargain, he had been diſcharged of the Rent from 5 
1 3 the time of the Notice given, becauſe he had no remedy for the Tithes, for , 
1 5 by. that it was a void Contract in Law, and Dodderidge and Jones ſaid the Caſe th: 
"FH is the ſame if he had nor given Notice, the Vicar of Anford's Caſe, Latch 115 be 
. Paſch. 2 Car. Harris and Dilworthies Caſe, Palmer 423. [3 
M706 Though by all cheſe Caſes before-menrioned it ſeems to be allowed that a 1 
ll Leaſe or Agreement to retain Tythes more than for one year without Deed lie 
„ is not good; yet on the contrary it hath alſo been adjudged, that a Contract po 
7M for divers years without Deed that the Owner ſhall retain his Tithes is 2 of 
Wl good Contract, 22 H. 6. 4 43. Mich. 3 Car. Booth v. Frankling, Hetley 31. par 
71 10 Mich. 14 Jac. Hawkes v. Brothwith, Telverton 94. Mich. 4 Fac. B. R. Turner rity 
il v. Small, Yelverton 95. where it is ſaid to have been ſeveral times ſo adjudged, lis 
»'R Trin. 21 Jac. Heny:omb v. Sweet, 2 Cre. 668. and by Wray, Trin. 30 Eliz. B. k. Ter 
3 Woodward & Bugg's Caſe, 2 Leon. 29. Mick. 4 Car. C. B. Stone v. Mallingban, Will 
ot Hetley 107, 122. Paſch. 5 Fac. B. R. Small's Caſe, Ney 121. Mich. 8 Jac. B. R. | was 
Brownlow &. Gouldsborough 2 part 11. And it is faid to be the Opinion of thc Toa 
whole Court, that by way of Agreement Tithes may paſs for years without reſo] 
Deed, but not by way of Leaſe Parol, Trin. 21 Jac. B. R. Hughes 354. by Dal. Ove: 
deridge, Jones and Whitlock ; and it was ſaid, that a Parſon may Leaſe, Ic. vid 


his Rectory conſiſting of Glebe and Tithes by Parol for years; for then 
the Tithes paſs as annexed to the Rectory, 2 Kells 4br. 63. Mich. 2 Car. Þ. 
R. Bellamy v. Balthrop, Lach 175. And becauſe Tiches and Offerings ate 
incident to a Parſonage, by a Leaſe of the Parſonage, though but by Parol, 
they ſhall paſs, though they be not expreſly named, 15 H. 7. 8. br. I 
dents, G. 7. And if a Portion of Tithes have been for a long time ufcd 
with a Chapel it ſhall paſs by the Grant of the Chapel and all Tirhes there- 
unto belonging, though otherwiſe the Name Portion of Tzthes is neceſſary m 
Grants, Bradford's Cafe, Clayten ſe. 25. However he that by ſuch Contract 


may retain his 'Tithes, cannot leaſe or aſſign them over to another, 2 wo 


; | - 
_ A 
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Abr. 63. Mich. 4 Jac. B. R. Hawkes v. Brothwith, Telverton 94. or at moſt 
not without Deed, Trin. 26 Elix. B. R. Withy and Sannder's Caſe, 1 Leon. 23. 
EF Yetitis ſaid to be the Opinion of the Court, that if one contract with the 
EF Parſon for the diſcharge of the Tithes of his Lands for years, and then de- 
miſes his Lands to another, he ſhall not have Tithes of his Leſſee for the 
diſcharge runs with the Land; but if one takes a Leaſe of his Tithes b 

Deed, and makes a Demiſe of his Land, he ſhall have Tithes of his Leſſee, 
Mich. 3 Car. B. R. Booth v. Franklin, Heilen 31. So tis held, that the Aſſignee 
of a Leaſe may take advantage of a Contract by Parol made by the firſt Leſſor 
for him and his Aſſigns, Trm. 21 fac. B. R. Honycomb v. Sweet, 2 Cro. 668. 
2 Rolls Abr. 63. But though it be admitted by the laſt Caſe, that the Parſon's 
Contract to retain Tithes for ſeven or more years be good to bind him, yet 
it is generally held that if the Contract of Retainer for the Parſon's Life be 
by Parol only, that ſuch Contract is void, Irin. 30 Eliz. Woodward and Bagg's 
Cale, 2 Leon. 29. Paſch. 5 Eliz. Small's Caſe, Noy 121. Mich. 8 Jac. C. B. 
Brownl. and Goulsborough 2 part p. 17. where Coke ſaid, that it was ſo adjudged 
in h. R. in Parſon Booth's Caſe, and in C. B. in Wellow's Caſe, Trin. 32 Eliz. 
B. R. Bagg and Nelſon v. Woodward, 3 Cro. 188. and Paſch. 4 Jac. B. R. 
Hamlet and Brayfield's Caſe, 2 Cro. 137. and Telverton 94. So if a Parſon doth 
let his Glebe for ſo many years as he ſhall be Parſon of the Church, this is 
void for the incertainty, 1 Inſt. 45. Alſo where a Parſon did aſſume that the 
| Owner of the Land and his Aſſigns ſhould be diſcharged of the Tirhes there- 
of during the Parſon's Life, and the Aſſignee of the Land being ſued in the 


| Spiritual anon huld be war and a Prohibition granted, it was reſolved that 
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| a Conſultation ſhou awarded, Aldrifſh v. Ray. Palmer 36. and twas ſaid that 
| 31 Eliz. it was ſo adjudged in Woodward's Caſe. | 

When a Parſon did contract by Parol only with A. his Executors and Aſſigns, 
that for ten Shillings yearly to be paid, he his Executors and Aſſigns ſhould 
be quit from the payment of Tithes of certain Lands during the Parſon's 
Life, the Executor demiſes the Land at Will to one whom the Parſon ſued 
in the Spiritual Court; and by Lea, Dodderidge and Houghton, a Prohibition 
lies, becauſe the Parſon hath remedy againſt the Executors upon the Com- 
poſition, by Action upon the Caſe ; and Dodderidge ſaid that during the Life 


2 of the Parſon the Contract is on foot, but that the Aſſignee could not ſue the 
1. Parſon upon this Contract, yet may have a Prohibition to ſtop him in the Spi- 
rer ritual Court, and ſo drive him to ſue the Executor at the Common Law for 
ed, lis ren Shillings upon the Contract; for that he hath no remedy againſt the 
b. Tenant at Will; but the Executor hath his remedy againſt the Tenant at 
aft, Will, Trin. 21 Jac. B. R. Snell and Bennet Caſe, Palmer 377. A Prohibition 
. K. Las prayed to a Suit for Tithes, ſuggeſting a Parol Agreement to retain ; the 
me urt inclined to grant it, but being an unſetled Point it was adjourned; but 
zout rvſolved that in an Action brought upon the Statute of 2 E. 6. c. 13. to re- 
Dod- cdoer the treble value, and Nil debet pleaded, ſuch an Agreement is good 
Je. WM Evidence to excuſe the Defendant from the Penalties of that Statute, and is 
chen ch an Agreement on which an Action of the Caſe may be grounded, tho 
r. B. ¶ L co not transfer the Intereſt of the Tithes - alſo if Execution of ſuch an A- 

x" veement by ſeveral years be ſuggeſted, a Prohibition ought to be, Paſch. 13 
dar Ol, ar, 2. 


C. B. Barnard v. Ewen, 1 Keb. 21. Raymond 14. Paſch. 24 Car. 2. 
Knight & al v. Peeps, 3 Keble 24. But I am informed that the conſtant 
nctice of the Courts of Weitminſier at this day, is not to grant Prohibi- 
ons upon the ſuggeſtion of ſuch an Agreement, bur to leave it to the Spi- 
tual Court to determine, and if the Party think himſelf there grieved, he may 

a KI appeal. 
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appeal. And the Law is holden as I rake it according to the Caſes firſt cited, 
vz. that a Parol Agreement to retain Tithes for more years than one is Void, 
and not only for all the years after the firſt, but in the whole ; for rhe Coy. 
tract being entire muſt be void in all, or good in all, and ſhall not be made 
ood and void by parcels ; but however theſe Doubts concerning Leaſes b 
arol, and their Continuance ſeem to be much taken away by Act of Parlid. 

ment; for it is Enacted, That from and after the four and twentieth day or 
June, which ſhall be in the year of our Lo2d, one thouſand fir hundzed leben. 
ty and ſeven, all Leaſes, Eſtates, Intereſts of Free hold, oz Terms of pearg 
02 any uncertain Intereſt of, in, to, 02 out of any Meſſuages, Panos, 
Lands, Tenements oz Hereditaments made 02 created by Livery and Sejſn 
only, 02 by Parol, and not put in Tlriting, and ſigned by the Parties 
making oz creating the ſame, oz their Agents thereunto lawfully authonzed 
by (Uriting, ſhall have the kozce and effect of Leaſes, oz Eſtates at (jj 
only, and ſhall not either in Law o; Equity be deemed 02 taken to have any 
other oz greater fozce 02 effect ; any conſideration to? making any (uch Pa. 
rol Leaſes 02 Eſtates, 02 any fozmer Law oz Qlſage to the contrary not, 
withſtanding, X 

Except nevertheleſs all Leaſes not exceeding the term of thzee years from 
the making thereof, whereupon the Kent reſerved to the Landlozd, during 
ſuch term, ſhall amount unto two third parts at the leaſt of the full improved 
value of the thing demiſed. Stat. 29 Car. 2. c. 3. Entituled, Az AG for pr. 
vention of Frauds and Perjuries. | 

Secondly, Leaſes made by Eccleſiaſtical Perſons to bind their Succeſſor 
muſt be made to begin from the making, or day of the making thereof, for o 
we find the Statutes are ſeverally penned ; bur the Exceptions of the Statutes 
of 1 Eliz. & 13 Eliz. do differ from the Statute of 32 H. 8. in that the 
Leaſes for years to be made according to the Exceptions of the Statutes of i & 
13 Eliz. muſt begin from the making and not from the day of the making, 
but by force of S4. 32 H. 8. from the day of the making, 1 [»ſt. f. 45. 

For the better underſtanding whereof, theſe things are to be known touch- } 
ing Commencement of Leaſes ; that if the Habendum be for one and twenty 
years without mentioning when it ſhall begin, it ſhall begin from the Deli- 
very ; ſo where the Habendum is for one and twenty years from the making, 
or from henceforth, which is as much as to ſay from the making, for the Deli- | 
rey is the making; and in theſe Caſes the day of the Delivery ſhall be taken | 
incluſive, ſo that if a Leaſe be delivered the 20th of June, that ſhall be taken 
for one day and the Leaſe ſhall end upon the 197% of June, and though the | 
Leaſe was delivered at four of the Clock or after in the ſaid 2oth day, ye 
ſhall that be accounted a whole day; for the Law in this Computation rejectz | 
all Fractions, or Diviſions of a day for the incertainty. So when a Leaſe n 


Reverſion was made to commence 4d Feſtum Annunciationis after the former de: 
Leaſe ſhould be determined, it was objected, that it ought to be 4 Feſto A» cen 
ciationis, yet the Court held it to be all one, for that there ſhall be no fraction lib 
of a day, Trin. 14 Car. B. R. Lloyd v. Gregory, 1 Cro. 502. But if the He thr 
bendum be for one and twenty years a die Confectionis, or from the Date, ot Le: 
a die datus, then it ſhall not begin till the next day after the day of Delivery dtte 
in the firſt Caſe, and the next after the day that it bears date in the other [ 
Caſe; ſo that the day of the making, and the day of the date in the laid one 
Caſes ſhall be taken excluſive, and not part of the Term; ſo that if che to 
Deed be delivered upon the 20th of June, or bear date the 20th of June, che and 
Term ſhall not be ended till the 2oth of June, 1 Inſt. 45. b. wa 
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When a Leaſe by Indenture was made by a Parſon of the Tithes of 200 A. 
cres of Land, to the Owner of the Land, of which he, his Wite, and his 
| Heirs were ſeized, Habendum from Michalmas next following, to him and his 
Heirs, during the Life of the Parſon ; the Queſtion was, whether the Leaſe 
was void, becauſe it was to commence from a day to come, and was for Lives, 
and by Flemming, Fenner and Williams, the Leaſe was void, for although 
Tithes be Spiritual and be not extinct in the Land, yet in the Conveyance 
of them they ought to follow the nature of the Land, and of other Heredi. 
taments which be in Eſſe, as 8 H. 7. 3. is, and cannot be granted for Life, 
to commence from a day to come; and as 21 H. 6. 46. Tithes be always in 
Hie, but Telverton and Croke contra ; For the Leaſe (laid they) being made 
to the Owner of the Land, doth not enure by way of Intereſt, but by way 
of Diſcharge and Retainer, and a Diſcharge may well commence from a day 
to come; but by Flemming and Williams, as the Leaſe is pleaded, it cannor 
be taken to enure by way of Diſcharge ; for the Plaintiff pleaded by force of 
which the Owner of the Land was ſeiſed of the Tithes to him and his Heirs 
for the Life of the Parſon, ſo that the Plaintiff having pleaded it by way of 
Intereſt, they as Judges cannot conſtrue it otherwiſe. And by F lemming 
this Leaſe cannot enure by way of Diſcharge, for there be nor any ſuch Words 
in the Leaſe ; which proves thar it was not intended by the Parties to operate, 
but by way of Intereſt, and this was more beneficial to the Leſſee, for if it 
ſhall enure by way of diſcharge only, this is ſuch a Privilege annexed to the 
Land which cannot be granted over, and this appears was the intention of 
the Parties in this Caſe ; for the Leſſee being dead, his Wife had the 200 A- 
cres of Land out of which the Tithes iſſued by way of Joynture, but his Son 
rook upon him ro be Owner of the Tithes, which could not be if the firſt 
Leaſe had enured by way of Diſcharge ; and Telverton inclined much to this, 
that the pleading of the Leaſe and of the Seiſin by force of the Leaſe, was 
not good, Trin. 6 Jac. B. R. Edmonds v. Booth, Yelverton 131. 

The Rule that a Leaſe muſt begin from the making, or day of the making 
thereof, doth not hold as to Leaſes for years of Houſes, which by the Statute 
of 14 Eliz. are permitted to be letten for forty years; for though by the Sta- 
tute of 43 Eliz. Leaſes muſt be made according to this Rule, yet 14 Eliz. as 
to Houſes there ſpoken of, is a new Law, and Leaſes thereof made, for a 
time to come are good thereby, Hill. 35. Elix. Thomſon v. Strafford, Popham 8. 

Note, that a Leaſe for Lives being avoided at Common Law, for that it 
was to commence from a time to come, an Injunction was granted out of Chan- 
ery to continue Poſſeſſion, 23 Eliz. Bury v. Conisby, Tothil 180. 


A third Rule to be obſerved is, that if there be an old Leaſe in being it 


muſt be ſurrendred, or expired, or ended within a certain time after the makin 
of a new Leaſe, according as the Cale ſhall be; therefore if any Biſhop, Arch- 
deacon, or other ſole Corporation, (except Parſons and Vicars, who are ex- 
cepred out of the Statute of 32 Hl. 8.) do make their Leaſes according to the 
liberty given them by the ſaid Statute, viz. for one and twenty years, or 
three Lives, without any Confirmation of the Dean and Chapter, and an old 
Leaſe be in being, it muſt be ſurrendred, expired, or ended within a year 
ater the making of the new Leaſe. 5 
But to begin with the Biſhop, if he hath made a new Leaſe of Lands for 
one and twenty years, and after, viz. when four years of the ſaid Term are 
to come, doth let the ſame Leaſe to another perſon for one any twent years, 
and his latter Leaſe be confirmed by the Dean and Chapter, the ere 
makes it a good Leaſe, although the old Leaſe was not to end within a year 
of the making of the new one, 28 Eliz C. B. Grindal Biſhop of York's of, 
| 4 Le- 
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4 Leonard 78. For the Statute of 32 H. 8. which fer this Rule, that the old 
Leaſe muſt be expired, ſurrendred, or ended within one year after the making 
of the new Leaſe to make the new Leaſe good, being a Statute made meerly 
to enable the perſons aforeſaid, who before without Confirmation could not 
nt, or leaſe any thing to bind their Succeſſors, doth enable them to grant 
Leaſes for one and twenty years, or three Lives, under the qualifications there. 
in mentioned, without the Confirmation of any: But we mult ſo underſtand it, 
that the ſaid qualifications, of which this is one, are nor by vertue of this Sta- 
rute of neceſſity to be obſerved in all Leaſes, viz. when the liberty given by the 
Stature is not uſed, but that the Leaſe is confirmed according to the Common 
Law ; for after the making of the Statute of 32 H. 8. Biſhops and others men- 
rioned therein, by Confirmation might have let their Lands for a thouſand 
cars, and have made concurrent Leaſes at their pleaſure, until as touchin 
Biſhops the Statute of 1 Eliz. was made as a reſtraining Statute, which be. 
ing che ſole Statute that reſtrained their power, (for Bithops are not in the 
Statute of 14 or 18 Elz. as hath been ſhewed) if the latter Leaſe before men- 
tioned was void, as being made four years before the Expiration of the for. 
mer, it muſt be made void by this Statute, in reſpect of the Letter or intent 
thereof, and 'tis not void by the Letter, for the Words of the Statute are not 
that the Leaſe ought to be for one and twenty years ſimply, without ſaying 
more, but for one and twenty years from the time as ſuch Leaſe, Grant, or 
Aſſurance ſhall begin, and this is a Leaſe for twenty one years from ſuch time, 
for it is not all one in common Senſe, for a Man to ſay that he hath a Leaſe 
for twenty one years, and to ſay that he hath a Leaſe for twenty one years 
from ſuch a day which is before the making of the Leaſe, no more than a 
Leaſe aſolute and a Leaſe upon Condition ſhall be intended to be the ſame 
Leaſe, 14 H. 8. 18. 4. 1 Anderſon 66. For in caſe a Leaſe being made to a 
Perſon for twenty one years from the Feaſt of St. Michael laſt, and the Leſ- 
ſee doth enter, and is outed, and brings his Ejedione firme, he ought to de- 
clare upon the Leaſe as it is, viz. for twenty one years from ſuch a day, and 
not upon a Leaſe for twenty one years without ſaying more, for then he hath 
failed of his purpoſe, for the Defendant may plead Not-guilty, and he ſhall 
be found Not-guilty ; and as ſuch concurrent Leaſe is not void by the Letter 
of the ſaid Statute, ſo neither by the intent of it, becauſe it is not prejudi- 
cial to himſelf or Succeſſor, who may make the like Leaſe ; for there is not 
a longer Eſtate granted againſt the Succeſſor than for twenty one years, or 
three Lives according to the Stature ; nor is the Leſſor, or his Succeſlor, by 
ſuch concurrent Leaſe bar'd of their annual ancient Rent ; and though they 
have by this means but one Rent in Intereſt, yer they have another for the 
four years by Eſtoppel, Fox and Colliers Caſe, 1 Anderſon 65. Moor 107: 
Hill. 22 Jac. Evans and Aſcongh's Caſe, Latch 242. & Palmer 465. So that if 
a Biſhop doth make a Leaſe for years, which is confirmed by the Dean 
and Chapter, and after doth make a Leaſe of the ſame Land to another for 
twenty one years, to commence after the firſt years ſhall be determined, and 
after, and before any Confirmation of the ſecond Leaſe is had, rhe Biſhop doth 
make a third Leaſe for Lives to a third Perſon of the ſame Lands, to com. 
mence immediately, and the laſt Leaſe is firſt confirmed, and then the ſecond 
Leaſe in Reverſion is alſo confirmed, in this Caſe, the ſecond Leaſe is good ; 
and the Confirmation of it made it effectual, although the laſt Leaſe was firſt 
confirmed, becauſe no Intereſt is given by the Confirmation, but that js on 
to make the Leaſe durable and effectual, Trix. 6 Eliz. Moor 66. 
Although a Leaſe for years is in being, and is not furrendred, or ended 


within, four, five, or more years, yet a Biſhop may make another Leaſe for 
years, 
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years, to commence after the firſt Term ſhall be expired, if ſuch Leaſe be 
confirmed, but not for Lives, to bind the Succeſſor though it be confirmed b 
the Dean and Chapter; ſo if there be a Leaſe for Life in being, and the Bi- 
ſhop doth make a Leaſe tor years, the Leaſe for years may be avoided, b 
Whitlock, Hill. 22 Jac. Evans and Kiffin v. Aſcuith, Palmer 468. Firſt, be- 
cauſe the Statute of 1 Elz. is in the disjunctive, for twenty one years, or 
three Lives, and therefore rhe Biſhop cannot make both. Secondly, becauſe 
the Rent reſerved upon ſuch Leaſe for years is not payable within the mean- 
ing of the ſaid Act, viz. annually ; for that if the Rent be not paid, neither 
the Leſſor, nor his Succeſſor, can diſtrain, or have their Action of Debt for 
it, during the Continuance of the Leaſe for Lives. And though ex vi fer- 
mini the Rent is payable, becauſe that after the Leaſe for Lives determined, 
the Leſſor ſhall diſtrain for all the Arrerages of Rent reſerved upon the Leaſe 
for years; yet it is not payable ſo, as was intended by the Statute, for the 
Statute was made to maintain Hoſpitality, and to avoid Dilapidations, and 
that cannot be by Poſſibilities without a continual Revenue yearly payable, 
and not in Expectancy, or in future Poſſibilities; and in this Caſe the Bithop 
ſhall have no more but a Poſſibility, Trin. 30 Flz. B. R. Elmcr's Caſe, 5 Co. 2. 
Mich. 30 & 31 Eliz. Marler v. Wright, 1 Anderſon 193. the ſame Caſe, 3 Crv. 
141. and More 253 But Coke is ſaid to have argued, that ſuch Leaſes for Lives 
are good, becaule the Biſhop hath a Poſſibility of recovering the Rent, and 
Egerton Solicitor General is ſaid to aſſent to this, Paſch. 29 Eliz. B. R. Bunny 
v. Wright and Stafford, 1 Leonard 59. But the former Caſe is more to be 
depended upon; and it ſeems alſo in this Caſe to be held, that if there be 
a Leaſe for years, that ſhall be ſurrendred, expired, or ended within one year 
after a Leale for Lives is made, thar the Leaſe for Lives is good, without Con- 
firmation, by the Statute of 32 fl. 8. @zere. 

This Rule, that if there be an old Leaſe in being it muſt be ſurrendred, ex- 
pired or ended within a certain time after the making of the new Leaſe, holds 
good, not only when Biſhops, and other Corporarions ſole mentioned in 
32 H. 8. make Leaſes by Authority of that Statute, for twenty one years, or 
three Lives without the aſſent, or Confirmation of others; but alſo when 
any Spiritual or Eccleſiaſtical Corporation ſole (other than Biſhops) do make 
Leaſes with the Aſſent and Confirmation of thoſe who are by Law to con- 
firm the fame ; and alſo when any Spiritual, Eccleſiaſtical or Collegiate Cor- 
poration aggregate make Leaſes of their Poſſeſſions, whoſe Leaſes were ne- 
ver to be confirmed by any ; for though by the Statute of 13 Eliz. theſe 
were not reſtrained from making concurrent Leaſes, no more than Biſhops 
were by 1 EZ. yet by 18 Eliz. they are reſtrained, though Biſhops are not 
reſtrained from making any Leaſe of any of their Lands, G. whereof any 
former Leaſe is in being, not to be expired, ſurrendred or ended within three 
years next after the making of any ſuch new Leaſe. And it is faid by Coke, 
Juſtice, chat if there be but two years in being of a former Leaſe, and a Leaſe 
for Lives is made, this Leaſe for Lives is void by 18 Elz. and alſo he faith, 
that if a Dean and Chapter, or others reſtrained by the Stature of 18 Elia. 
from making concurrent Leaſes, unleſs the firſt ſhall be expired, ſurrendred, and 
ended within three years of the making of any ſuch new Leaſe,do make a new 
Leaſe for years of Lands of which there was a Leaſe in being for four, five, 
or more years at the making thereof, that this Leaſe in Reverſion may be 
made good, if the Leſſor doth at any time within three years after the makin 
thereof, cauſe the former Leaſe to be ſurrendred, Paſjch. 10 Jac. C. B. in Na- 
ter Caſe, v. Dean and Chapter of Norwich, Brownlow, and Gouldsborough 
2 part, 164. 

Though 
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to be Law, In the Dean and Chapter of Weitminſter's Caſe, Carters Rep. 12, 15. 
and alſo in Barly and Munn Caſe before cited, 1 ertris 246. and 3 Keb. 107. 

Note alſo, that this Statute of 14 Elz. doth not extend to Bithops, ſo as 
either to enable them to let any Houſe for torty years, or to reſtrain them 
from making Leaſes of their Houſes in Reverſion, or concurrent Leaſes for 
years, nor may they hereby alien their Houſes by way of Exchange, or for 
any Recompence, and the reaſon why they are not within this Statute, is 
becauſe they are not as hath been ſhewed within the Statute of 13 Eliz. to 
which this of the 14th of Eliz. hath immediate relation. 

And note, that in all Caſes when concurrent Leaſes are made. the new Leaſe 
although it be made à die Confidlionis is not to take effect in Intereſt till the 
old Leaſe be expired, ſurrendred or ended, that is, che new Leſſee cannot 
enjoy the Land, &:. till ſuch time; for the new Leaſe docs commence pre- 
ſently by Eſtoppel only, not in Intereſt, yet it ſeems that the Rent is due from 
the firſt Commencement of the Leale, 1o that the Biſhop, exc. Leſſor is in- 
tiruled to two Rents, and may bring an Action of Debt to recover the Rent 
eſerved upon the ſecond Leaſe during the Continuance of tlie former; for 
the Rent muſt be reſerved and made payable during the Term, and not onl 
from the determination of the former Leaſe, elſe ſuch concurrent Leaſes will 
be void as contrary to the Statute, and being a Rent reſerved upon a Leaſe 
for years, an Action of Debt or Covenant will lie for it; and there can be 
no other remedy to recover it during the Continuance of the firſt Leaſe ; for 
which reaſon a concurrent Leaſe for Lives is not good, by reaſon Debt will 
not lie for ſuch Rent, and there is no other remedy to recover it during the 
firſt Term, though it ſeems according to Elmer's Caſe, 5 Co. 2. that after the 
firſt Leaſe ended the Leſſor may diſtrain for all the Arrears grown due before 
ſuch Leſſee came into poſſeſſion, Irin. 21 Eliz. Fox v. Collier, Moor 107. Trin. 
25 Eliz. 1 Anderſon 65. ſame Caſe, Paſch. 9 Eliz. C. B. Dyer 261. Degg's Par- 
Jons Counſellor, 116. So if a Perſon hath a Leaſe for years in being, and af- 
terwards doth take another Leaſe for years to himſelf of the ſame Land, exc. 
the latter Leaſe is not a concurrent Leaſe, or a Leaſe in Reverſion, and 
therefore ſuch ſecond Leaſe of the ſame Land, made by a Biſhop, or other 
perſon enabled by 32 H. 8. to make Leaſes for twenty one years, or three 
Lives, is a good Leaſe without Confirmation, although ir be made divers 
years before the former Leaſe would have expired. So if any perſon enabled 
by 14 Eliz. to make Leaſes of Houſes for forty years, doth firſt make a 
Leaſe for twenty years, and ſeven years after doth make another Leaſe to 
the ſame perſon of the ſame Houſe for twenty years, to commence from a 
day to come, the ſecond Leaſe cannot be ſaid to be a concurrent Leaſe, or 
a Leaſe in Reverſion, becauſe by the Tenants acceptance of the ſaid Leaſe, 
the firſt Leaſe is ipſo f ſurrendred, determined and gone, for the laſt Con- 
tract with the ſame perſon doth diſſolve the firſt, when the one and the o- 
ther cannot ſtand together, as they cannot here, becauſe the one doth inter- 
mix with the other ; nor doth the firſt Leaſe remain good ro the day to come 
on which the ſecond Leaſe is ro commence, but by the Leſſees acceptance of 
his new Leaſe, doth immediately become void in the whole; for the firſt Con- 
tract which was intire cannot be diſſolved in part, as to that which the Party 
hath, (by Pophan, Clinch, and Gawdy ) to which the Juſtices of the Common 
hen / agreed, and ſo was the Opinion of the Common Bench about 1 Eliz. 
in the Caſe of the Abbey of Barking, faith Popham, Hill. 35 Eliz. Thomſon v. 
Troford, Popham 8. And from hence we may note, that Leaſes may be ſur- 
tendred by two means, that is, not only by Deed, which is when an Eſtate, 
whether for years, or Lives is yielded up by expreſs Words into the Poſſeſ- 
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| iath the next or immediate Remainder, or Reverſion there. 
a ** on pr : Surrender in Deed, but alſo by Operation of Law, and 
this is called a Surrender in Law; which is done by taking of a ſccond * 
new Leaſe of the ſame Eſtate ; therefore if a Leflec for twenty years preſent. 
ly take a Leaſe for ten years this is in Law a Surrender of the whole Term of 
twenty years, and the ſame Law it is, though the ſecond Leaſe be made 
to begin ten years after, becauſe by his acceptance of ſuch ſecond Leaſe to 
begin at a day to come within his former Term, he doth affirm that the Lef: 
ſor hath power to make ſuch ſecond Leaſe, which he cannot have without 
Surrender of the former; and as hath been ſaid, there ſhall not be any fa. 
ction of the Eſtate, ſo as to make the former Leaſe good for the firſt ten years, 
and ſurrendred for the reſidue, 5 Co. 1 1. b. Ives Caſe, Paſch. 40 El. Mater v. 
Hutchins, 2 Rolls Abr. 496. Yea the acceptance of a voidable Leaſe 18 2 
good Surrender of a good, and ſure Leaſe, Dyer 140. (43. ) but if the ney 
Leaſe accepted of be meerly void, the acceptance thereof makes no Surren. 
der of a former Leaſe, Mich. 13 Car. B. R. Flood v. Grigery, Per Curian, 
olls Abr. 495. | ; 
: 2 aa rh + been thus ſaid of Surrenders, is not to be extended gencral. 
ly to all Perſors, for Infants having a future Intereſt in a Leaſe, cannot fur. 
render it by Deed, but ſuch Surrender is void; ſo if an Infant that hath a 
Leaſe that is to take effect at a day to come, ſhould before ſuch day Accept a 
new Leaſe for the ſame Term upon the ſame Rent and Covenants, this ac- 
ceptance of a new Leaſe by the Infant is void, and no Surrender in Lay of 
the former Leaſes, becauſe it is without Increaſe of his Term, or Decreaſe of 
his Rent; and where there is no apparent benefit or ſemblance of a bencfit to 
the Infant his Ads are void ; and though the Caſe be, that the Infant come 
of Age before the Leaſe can take effect, and then the former Leaſe being ex. 
pired,enters and claims by rhe ſecond ” , and * the Rent for divers years, 
which is accepted, yet the ſecond Le s vo 
by reafon of the Infancy, Trin. 14 Car. B. R. Llozd v. Gregory, 1 Cro. 502. jame 
Caſe, Jones 405. If a Leaſe be furrendred by Deed in order to the having of 
2 new Leaſe, or that the Eſtate may be granted to anorher, the Surrender 
| ought to be abſolute, not conditional, for a conditional Surrender is not ful. 
ficient within 32 H. 8. and the other Statutes; for the mind of the Makers 
of theſe Laws was, that the Surrender ſhould be effectual, not illuſory, which 
might be avoided, Iris. 30 Eliz. C. B. Elmer's Caſe, 5 Co. 11. And ſuch an 
abſolute Surrender may be ſafely made unto a Corporation aggregate upon 
their Promiſe to make a new Leaſe; for though no Action ar Law can be 
brought againſt ſuch a Corporate Body grounded barely upon a Promiſe, as 
in ſuch Caſe it might be againſt any fingle Perſon ; yet the Court of (Hun. 
cery will compel to make ſuch new Leaſe; as for inſtance, A Dean and Chap- 
ter hath made a Leaſe to one, who upon their Promiſe of a new Leaſe doth 
abſolutely ſurrender it, and then the Dean and Chapter will nor perform theit 
Promiſe, but lets the Eſtate to another Perſon, although in this Caſe no Action 
at the Common Law doth lie againſt the Dean and Chapter upon the breach 
of this their Promiſe as Coke ſaid ; for that a Corporation cannot be bound 
without Deed, yet the Party who ſurrendred may well ſue in a Court of E- 
quity for a ſpecifick performance of ſuch their Promiſe, to compel them N 
make the new Leaſe, and as is faid, may bring his Suit againſt any- partici: 
lar Perſon of the Corporation, for the Coporation it ſelf cannot be fo ſued ; 
and in this Caſe if their ſecond Leſſee be one of their Body, yet he ma! 
be ſo ſued, although he was not one of them at the time of the Promiſe mace, 


pos : : I eaſ 
becauſe the Corporation never dies, and this new Member having the Las 
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is the Cauſe of the Grief, Mzch. 12 Jac. B. R. Sir G. Frevil v. Ewebank , 
1 Rolls Rep. 8 2. 

And here let it be noted, that it hath been Enacted, That no Leaſes, E- 
ſtates 02 Jntereſts either of Freehold oz terms of years, oz any uncertain In⸗ 
tereſt not being Copyhold o: Cuſtomary Intereſt of, in, to, oz out of any 
Helſuages, Mannozs, Lands, Tenements oz Pereditaments ſhall at any 
time after the (atd four and twentteth day of June be aſſigned, granted oꝛ (ur« 
rendzed, unleſs it be by Deed, 02 Note in TUriting ſigned by the Party ſo 
aſſigning, granting 02 lurrendung the ſame oz their Agents thereunto law: 


fully autho2zized by TUrittng 02 by Act and Operation of Law. Stat. 29 Car. 
2. Entituled, An Ad for-prevention of Frauds and Perjuries. 


A fourth Rule to be obſerved for the making of theſe Leaſes good in Law, 
is, that they do not excced three Lives, or twenty one years from the making 
thereof , therefore if a Leaſe be made by a Bithop for four Lives, and one 
of them doth die in the Life of the lame Biſhop, ſo that when the Biſhop dies 
there is but three Lives in being, yet the Leaſe is void againſt the Succeſſor 3 
for being void by 1 Eliz. at the time when it was made, no ſucceeding accident 
can make it good, Trin. 11 Jac. the Biſhop of Salisbury's Caſe, 10 Co. 62. Or 
if new Leaſes be made for three Lives, thus, to one for Life, the Remainder 
to a ſecond for Life, the Remainder to a third for Life, this Leaſe is void by 
the Statutes, Mich. 3 Car. C. B. Owen v. Thomas Ap Reeves, 1 Cro. 95. Dorothy 
Owen's Caſe, v. Owen Price, Irin. 3 Car. C. B. Hetley 22. So if an Archdeacon 
doth make a Leale for three Lives according to the Statutes, and the Leſſees 
do make a Leaſe for an huudred years, which is confirmed by the Archdeacon, 
Biſhop, Dean, and Chapter, yet ſuch Leaſe ſhall not bind the Succeſſor, for 
if that ſuch Conveyances ſhould not be conſtrued to be againſt the Statutes, 
the Statutes would be of no effect, and the good intent and purview there- 
of would eaſily be defeated, and defrauded ; ſo in like manner it is ſaid to 
have been adjudged that if a Biſhop makes a Leaſe for three Lives, reſerving 
the ancicnt Rent, and then he makes a Leaſe for an hundred years, if three 
Men ſo long live, which is confirmed by the Biſhop and Chapter, the Suc- 
ceſſor may avoid this Leaſe, he Bifbop of Hereford and Stacy's Caſe vouched 
in the Biſhop of ChicheSter and Freelands Caſe, Paſch. 1 Car. Ley 74. Soif a 
Leaſe be made for ninety nine years determinable upon three Lives, it is faid 
that this Leaſe is not good within any of the Statutes, 8 Co. f. 70. But in 
26 Car. 2. B. R. Threadneedle and Lineham's Caſe, 3 Keb. 595. there it was ſaid 
by the Court, that they would not diſpute, whether a Leaſe made by a Bi- 
ſhop for ninety nine years determinable on three Lives was good or not 
(which doth imply that the Law is not ſettled as to ſuch a Leaſe) But if 
a Leaſe be made to A. for the Life of B, C. and D. it is a good Leaſe ; and it 
is held, that a Leaſe to one for the Lives of three others, and a Leaſe to 
three for their three Lives is all one within the intent of the Statute, Trin. 
3 fac. B. R. Baugh v. Haynes, 2 Cro. 76. And a Leaſe being made for forty 
years by the Maſter and Brethren of an Hoſpital was allowed good in Chan- 
cery, Tothil p. 140. tit. Leaſe. But Quære whether the Leaſe was for Houſes or 
Land, and if for Lands, upon what reaſon it was made good > _ | 

And note, Thar though by the Words of the Statutes, All Leaſes let, 
other than fo2 twenty one years, 02 thee Lives from the making, ſhall be 
void ; yet a Leaſe for fewer years or lives is good, for that it was the only 
intent of the Statute to reſtrain Churchmen from making Leaſes for longer 
Terms, and not from making them for fewer years or lives, Mich. 32 & 33 
Eliz. C. B. Carter and Chaycole's Caſe, 1 Leonard 306. If a Leaſe be made to 
one for three years, and ſo from three years to three years, and ſo from three 
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years to three years during the Leſſor's life, this is a good Leaſe for twelve 
years, Per Cur. Mich. 13 Jac. Wrathbone v. Newberry, 3 Bulſt. 158. See 28 Hl. 8. 
Dyer f. 24. and Plowd. f. 273. Or if the Leaſe be for three years, and fo from 
three years to three years 10 long as he ſhall be Parſon, this is a good Leaſe 
for ſix years, and for the reſidue uncertain, and but an Eſtate at Will, 1 4%. 
45. b. But if the Leaſe be for three years, and from three years to three years 
till nine years be expired, this is a Leaſe for nine years, Paſch. 1 Jac. C. h. 
Wilcox's Caſe, 1 Rolls Abr. 850. And if a Leaſe be made for three years, and 
after for three years, and ſo from three years to three years until ten years 
be expired, it is a Leaſe but for nine years, and the odd year ſhall be 
rejected and not accounted, becauſe it cannot happen to be determined by thre: 
ears, the ſame if it had been for twenty years, &*c. the odd years (hal, 
rejected, Noy 143. And if a Leaſe be made for three years, and at th: 
end of thoſe three years, for other three years, and ſo for thirty nine years 
in tres annos during the life of the Leſſor, this is not a Leaſe for life, but a 
Leaſe for twelve ycars, Hill. 13 Fac. B. R. Newberry G Wrothbone, 1 Roll; 
Rep. 287. 
if a Leaſe had been made for the life of one, or more other Perſons, and 
the Leſſee had died Ceſtny que wie being living, he that firſt entred ſhould 
have held the Land during the life of him for whole life it was taken as ge. 
neral Occupant ; ſo if Tenant for his own life had granted over his Eſtate to 
another, if the Grantee had died before the Leſſee of whom he had the Eſtate, 
he that firſt enters ſhould have had it during the life of rhe firſt Leſſee, 2 Bul 
ſtrode f. 11, 12. Blunt . DidGionary, occupant. Or if a Tenant for anothers lite 
makes a Leaſe for years and dies, the Leſſee for years being in Poſſeſſion 
ſhould have had the Term as Occupant, Chamberlain v. Emre, 2 Rolls abr.151, 
Bur if the Leſſee for years had made a Leaſe at Will, and after that the Leſſec 
for the others life had died, the Leſſee at Will being in Poſſeſſion ſhould have 
been the Occupant, and not the Leſſee for years, but he ſhould have had it 
in the nature of a Reverſion, and ſo the Leaſe for years not extinct. But 
if Tenant for anothers life had died, not having made any Grant of his Eſtate, 
he that firſt enters, albeit he claimed it in the Right of another, ſhould have 
been the Occupant upon the account that he firſt entred, and not he in wholc 
Name he claimed, Mich, 10 Fac. B. R. Chamberlain v. Ewre, 2 Rolls Abridg. 
151. But at this day in all theſe Caſes beforementioned concerning general 
Occupancy the Law by Act of Parliament is changed, and it ſhall go to 


the Executors or Adminiſtrators of the Party ſo dying that had the E- | prend, 
ſtate thereof by virtue of the Grant, and ſhall be Aſſers in theirhands, that WF where 
is, in caſe there be no ſpecial Occupant thereof; and ſpecial Occupancy WF cauſe 

is, where an Eſtate for lives is made to a Man andhis Heirs, in ſuch Cal chere 
the Heir ſhall have the Eſtate after the deceaſe of the Anceſtor as ſpecial O® Wh be pu 
cupant, or as a Perſon particularly deſcribed ro whom the ſaid Eſtate thall WF Þecau 
go after the Leſlee's death, and ſuch Leaſe ſhall be as Aſſets by deſcent in things 
the Hands of the Heir, Stat. 29 Car. 2. Entituled, An Ad to prevent Frauds 3 Jac. 
and Perjuries, which is as followeth : Be it farther enacted by the Authozty | B. K. 
atozeſaty, That from hencekozth any Eſtate pur auter vie ſhalt be deviſabl? Vaugh, 
by a Will in TUriting, ſigned by the Party ſo deviſing the ſame, oz by (one G Pa 
other perſon in his pzeſence, and by his expꝛels direnions, atteſted and lub. 27 Car 
ſcribed in the p2eſence of the Deviſo2 by thzee o2 moze (Aitneſſes; andi chat a 

no ſuch Deviſe thereof be made, the ſame ſhall be chargeable in the Pands W/ aint 
of the Heir, if it ſhall come to him by reaſon of a ſpecial Occupancy, as Il With th 
ſets by deſcent, as in caſe of Lands in Fee-ſimple 3 and in caſe there be 10 for if 


ſpecial Occupant thereof, it ſhall go to the Executozs 02 Adminiſtratozs f bd the 
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the Party that had the Eſtate thereof by vertue of the Gzant, and ſhall be 
Aſſets in their Hands. | 
A fifth Rule to be obſerved in the making of theſe Leaſes, is, that ir muſt 
be of Lands, Tenemenrs, or Hereditaments manurable or corporeal, which 
are neceſſary to be letten, and whereout a Rent by Law may be reſerved, and 
not of things that lie in Grant whereout a Rent cannot be reſerved ; therefore 
if a Biſhop by Deed indented doth make a Leaſe of a Fair parcel of the Poſſeſſi- 
ons of his Biſhoprick with all Profits thereof for rhree lives, rendring the old 
accuſtomed Rent, though this Leaſe be confirmed by the Dean and Chapter, 
yet the Succeſlor ſhall avoid it, by 1 Eliz. for a Fair is but a Franchiſe or Libert 
not manurable out of which a Rent cannot be reſerved, and for the Rent re- 
ſerved out of ſuch Fair, the Leſſor or his Succeſſors have not any remedy, either 
by Diſtreſs, or Aſſize; and all Leaſes of ſuch Inheritances out of which the 
antient and accuſtomed Rent cannot be well and lawfully reſerved and made 
payable to the Succeſſor, during the Continuance of ſuch Leaſe for twent 
one years, &*c. the Succeſſor ſhall avoid it; for although in ſuch Leaſes the 
Rent reſerved may be good by way of Contract between the Leſſor and Leſ- 
ſee, yet it is not incident to the Reverſion, nor ſhall go with it, therefore the 
Succeſſor ſhall not be bound by ſuch Leaſe, Trin. 30 Eliz. B. R. Jewels Caſe, 
5 Co. 3. If a Biſhop be ſeiſed of a Mannor, and hath by Grant from the 
King primam tonſuram ſive _— of certain Acres of Land belonging there- 
unto (but not the Feeding thereof, which was to another ;) here the Biſhop 
hath not the Soil ; for though in the Caſe of a common Perſon by the Grant 
de prima ve flura the Soil ſhall paſs, yet not in the Caſe of the King; but if 
the Grant had been of the firſt Veſture to ſuch a day certain, the Soil had 
paſſed ; and when the Biſhop hath only primam tonſuram and not the Soil, 
and makes a Leaſe thereof for three lives rendring Rent, this Leaſe is void, 
as not being an Hereditament within the Starute to be leaſed ; but where the 
Grant is de veſtura, from a certain time to a certain day, it is then an Here- 
ditament that may be letten, and may be fed with Cattel, and upon which the 
Succeſſor may diſtrain in caſe the Rent be not paid, Pa/ch. 19 Jac. B. R. the 
Biſhop of Oxford's Caſe, Palmer 174. Upon this account alſo it is, that if a Bi- 
ſhop be ſeized of Tithes in the Right of his Biſhoprick, and doth by In- 
denture demiſe them for three lives rendring the ancient Rent, this is a void 
Leaſe againſt the Succeſſor ; by Telvertor, Williams and Tanfield, becauſe the 
Leaſe being made for lives, and nothing demiſed but Tithes which lie in 
prender, there is not any remedy for the Rent, for there is not any place 
wherein a Diſtreſs may be taken, nor can an Action of Debt be brought be- 
cauſe it is a Frechold, nor an Aſſize, becauſe there is not any Seiſin; and if 
there was Seiſin, yet the Aſſize would fail, becauſe there is not any Land to 
be put in view; but if the Leaſe had been made for years it had been good, 
becauſe then an Action of Debt lies for the Rent; and ſo it is of all other 
things which lie in Prender or Render, where no Diſtreſs can be taken, Hill. 
3 Jac. B. R. Tailentine v. Denton, 2 Cro. 111. ſame Cale, Moor 778. Trin. 5 Jac. 
B. R. Rickman v. Garth, 2 Cro. 173. Hill. 19 & 20 Car. 2. Holden v. Smalbrook, 
Vaughan 204. the Biſhop of Oxford's Caſe, Paſch. 19 Jac. B. R. Palmer 175. 
& Paſch, 15 Car. 2. Scacc. Morice v. Antrobus, Hardres Rep. 326. & Hill. 26 & 
27 Car. 2. Cartwright v. Pinkney, 3 Keb. 488. Note, that it being admitted 
that a Leaſe for years of Tithes made by a oy rendring Rent, is good 
againſt the Succeſſor, that doth admit that it is ſuch a Rent as ſhall go along 
with the Reverſion, and not as a Sum in groſs by reaſon of the Contract only; 
for if ſo, it could not go to the Succeſſor, for a ſucceeding Biſhop is not privy 
to the Contracts of his Predeceſſor, but hath a Privity of Eſtate, only, wiz. 


the 


for ſo much of the Fee as hath been antiently granted with the Office, and 
void for the reſt that is new, Mich. 8 Car. Young v. Stowel, 1 Cro. 280. 1 (ar. 
George Biſhop of Chacheſter v. Freeland, Bridgman 32. Mich. 9 Jac. C. h. 
the Biſhop of Ely's Caſe, Brownlow, G. Gouldsborough 2 part 137. But this it 
ſeems is to be underſtood, where the Office and ancient and new Fee arc 
as ſeveral Grants, and not conjoyned or mixed in the ſame Sentence, or in 
ſeveral Sentences the one depending upon the other. But if an Office be 
granted with a Fee of five Pounds, when the ancient Fee was a leſs Sum, 
becauſe it is entire in the Grant, it is void for all, by Hutton and Yelvertor, Mich, 
2 Car. C. B. George Biſhop of Chiceſter v. Freeland, 1 Cro, 50. So when a Bi— 
ſhop having the Inheritance of the diſpoſal of two Offices, as of Steward and 
Under-Steward, did grant both to two Perſons, whereof one is within age, 
and after the Grant was confirmed at his full age in the life of the ſame Biſhop, 
yet the Grant was adjudged void, and 'twas alſo then ſaid, when two Offices 
are granted to one Man by one Grant, that they are void, for the Statute hath 
been ſtrictly expounded, Scrambler and Wat's Caſe, 41 El. vouched in ihe Bi. 
ſhop of Chicheſter and Freeland's Caſe, Ley 76. & 1 Cro. 50. 

Alſo if a Dean and Chapter do grant Rent Charge out of their Poſlciiions, 
this is reſtrained by the Equity of Stat. 13 Eliz. and yet the Rent is not any pat 
of their Poſſeſſion within the Words thereof, Elzer's Caſe, 5 Co. 2. Or if a B. 
ſhop being ſeized of a Rent doth grant the ſame in Fee, this Grant is void 43 
to the Succeſſor, Paſch. 44 Eliz.in the Caſe of Fines, 3 Co. 85. the like may be 
{aid of all other Eccleſiaſtical Perſons that are within the ſaid Statute of 13 E 
liz. If an Annuity be granted to one for his life pro Conſilio imperſo & iinpit. 
dendo, this Grant is void againſt the Succeſſor by an equitable Conſtruction 
of the Statutes, Biſhop of Salisbury Caſe, Irin. II Fac. 10 Co. 60. And ge- 
ncrally all Leaſes and Grants not permitted by the Words in the Statute of 


13 Eliz. Other than fo2 the Term ok one and twenty years 02 thife Lives 


from the time as any ſuch Leaſe 02 G2ant ſhall be made 02 granted, Uhetc⸗ 
upon the accuſtomed yearly Rent o2 moze ſhall be reſerved and payable yr at! 
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this Statute and Statute 1 Eliz. and for that reaſon, if the Grant of an Office 
by a Biſhop, whether it be an Office that is exerciſeable by the Biſhop himlelf,as 
Chancellorſhip, or any orher Office that concerns the Bithoprick, as Steward, 
Oc. cannot be made for twenty one years or three lives within the Exception 
of 1 Eli. nor by a Dean and Chapter or other Eccleſiaſtical Corporation 


within 13 Eliz. But a Biſhop by 1 Ez. or others by 13 Eliz. may grant an an- 


tient Office for one life, and that upon the account of neceſſity, as being no di- 
minution of the Revenue; but this being a Grant at Common Law muſt be con- 
firmed. But it ſeems that a Commiſarithip, ec. is not grantable for life with 
Confirmation to bind the Succeſſor, for ſo it hath been held; The Caſe was 
thus, The Deanry of Wolverhampton annexed to the Deanry of Windſor being 
a Peculiar, and having Ordinary Juriſdiction, the Dean makes a Commiſſary, 
which is confirmed by the Chapter ; the Dean dies; the Queſtion was if this 
was good to bind the Succeſſor > By Dodderidge 'twas laid, that ſuch a juriſ- 
dition is judicial, and that Grant is but a Commiſſion and Authority all times 


remaining in the Ordinary. True it is, that Eccleſiaſtical Juriſdiction in ju- 


dicial Acts may be executed by Subſtitute, but in Law they are the Acts of 
them that ſubſtitute the other, by 11 H. 4. 64. 4. 7 E. 4. 14. 20 H. 6. r. 
A Commiſſary may excommunicate and prove a Teſtament, but that ſhall be 
in the Name of the Ordinary, 20 E. 3. And a Grant of that by the Biſhop 
is not good but during his life, and ſhall not bind his Succeſſor; for the Law 
hath appointed who ſhall execute ſuch Jurisdiction ſede vacante, viz. the Arch- 
biſhops in their ſeveral Provinces, by 17 E. 3. 23. The Archbiſhop and the 
Dean and Chapter cannot grant the Juriſdiction of the Warden of the Spiri- 

tualties, ro hold after the death of the Archbiſhop, which is a more ſtron 
Caſe. And if the Subſtitute as aboveſaid offends, the Ordinary ſhall be pu- 
niſhed for it, which is unreaſonable, and the Grant being void cannot be made 
good by the Confirmation of the Chapter. And by Coke Chief Juſtice, if that 
ſhould be a good Grant to bind the Succeſſor, then the Succeſſor cannot re- 
move him, and yet the Succeſſor ſhall anſwer for the Acts and Offences of the 
Commiſſary which would be too hard, the Prebend of Hatcherly's Caſe, No 
153. And it is ſaid, that an Office judicial, or partly judicial, and partly mi- 
niſterial cannot be granted in Reverſion, though an Office miniſterial may, 
rr Co. 4. Auditor Curl Caſe, 2 Rells Abr. 154. However the Dean and Chap- 
ter's Confirmation will not make valid the Biſhop's Grant of an Office for 
two Lives; for the ſame neceſſity which makes the Grants of Offices good 
for one Life, will not extend to Grants for two or more Lives, 1 Car. George 
Biſhop of Chicheſter v. Freeland, Bridgman 30. Trin. 8 Car. B. R. Walker v. Sir 
Jobn Lamb, 1 Cro. 259. And if the Grant be made for two Lives, and one 
of them die before the Biſhop, ſo that there is but one Life in being againſt 

the Succeſſor, yet the Grant being originally void, cannot be made valid b 
any after accident; by Hurvy and Croke the ſaid Caſe of the Biſhop of Chicheſter 
v. Freeland, 1 Cro. 50. Neither may the Biſhop grant an Office with the an- 
cient Fee to one, and after make a Grant of it in Reverſion to another, be- 
cauſe there is no neceſſity for the ſecond Grant; and if ſuch Grants were good 
by the ſame reaſon they might be made in Tail or in Fee, which would be 
directly againſt the meaning of the Statute, nor can any ſuch Grant be made 
good by any after Act of the Grantee, as by Surrender, Releaſe, or the like. 
But if by Preſcription time out of mind a Pop, or other Eccleſiaſtical Cor- 
poration hath uſed to grant an Office in Reverſion, Habendum after the death 
of the preſent Grantee for Life, ſuch Grant is good with Confirmation, (and 
that without the recital of the former Eſtate, 2 Rolls Abr. 154.) By Dyer, to 
Which Manwood ſaid, that it is the Order in the Arches, and in the Preroga- 
tive 
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tive Court, and of all the Courts of Pauls to grant the Offices in Reverſion, and 
that every Office which doth belong to the Spiritual Courts are granted in Re. 
verſion; to which Dyer replyed, 1 do not care nor regard what they do, but 
what they ought to do; and according to his Opinion he ſaid it had been there 
lately adjudged, and that a Preſcription ought to be laid, Mich. 15 Eliz. C. l. 
3 Leon. 3 L. and the Biſh»p of Salisbury Caſe vouched in the Biſhop of Chicheſter and 
Freeland's Caſe, Pajch. 2 Car. 1 Cro. 49. Mich. 8 Car. B. R. Toung v. Stowel, 1 Co, 
279. and Jones 310. Irin. 15 Car. E. R. Tung v. Fowler, 1 ro. 555.and Mar 
38. Trin. 8 Car. B. R. Walker v. Lamb, Jones 263. But if no Prelcription be 
for ſuch Grant, it is void againſt the Succeſſor, by Harvy & Croke, 1 Cre. 4. 
And when the Queſtion was whether an Office had been uſually granted in 
Reverſion, the Plaintitt to prove it ſhewed a Grant of 4 Ed. 6. ro one in Re. 
verſion, and confirmed 1 EHñ . and that the 7th of Eliz. the Reverſioner fur. 
rendred and took a new Grant to him and another; it was held by all thc 
Court, that this was a good inducement to believe that the Office was ancienty 
ſo granted in Reverſion, but being Matter of Fact it was left to the Jury and 
they found for the Plaintiff, who after exhibited a Bill in the Chancery to be 
eſtabliſhed in Poſſeſſion according to the Verdict, Mich. 8 Car. B. R Tour x, 
Stowel, 1 Cro. 279. and Jones 310. But a Biſhop may grant a new Office that 
is neceſſary with a reaſonable Fee, the ſame being confirmed by the Dean aud 
Chapter, and it ſhall bind his Succeſſor, as is ſaid to be achudged 10 Far. C. . 
in the Caſe of the Biſhop of Ely, who granted the Office of keeping of his Houl: 
and Garden for life with the Fee of 3 J. per annum, 1 Cro. 48. 

If a new Biſhoprick be founded (as divers were in the time of H. 8.) the 
Biſhops of ſuch new Biſhopricks are reſtrained by 1 Eliz, as others of old 
Foundation, and may be even as they grant Offices of neceſſity for life with 
Confirmation of the Dean and Chapter, that is in Poſſeſſion with a reaſona- 
ble Fee ; (the reaſonableneſs of which Fee ſhall be decided by the Courts of 
Law in which an Action concerning it ſhall depend, as excepred out of the 
general reſtraint of the ſaid Statute, Trin. 20 Elia. Boulton Caſe vonched in 
the Biſhop of Chicheſter and Freeland's Caſe, 1 Cro. 50. Paſch. 27 Car. 2. Ridley 
v. Founel, 3 Keb. 472, 506. 

A Biſhop of a new Biſhoprick cannot grant an Annuity pro Conſilio imperſo 
& impendendo to bind the Succeſſor though it be confirmed; for when ſuch an 
Annuity was granted by the Biſhop of Cheiter, which is a new Biſhoprick, 
and the Grantee wa & a Writ of Annuity againſt the Succeſſor, and did de- 
clare that the Predeceſſors of the ſaid Biſhop had granted reaſonable Fees, but 
did not aver that this Fee had been granted before; the Opinion of the Court 
was againſt the Plaintiff, Irin. 30 Ehz. Bolion's Caſe vouched in the Biſhop of C. 
cheiter and Freeland's Caſe, Bridgman 30. But Croke Juſtice vouching this Bl 
ton's Caſe in the Biſhop of Chicheſter and Freeland's Caſe, Paſch. 2 Car. Ley 75: 
faith,that Bolton averred in this Caſe that it was the ancient Fee, and the realon 
for which Judgment was given againſt him was, for that this was a voluntary 
thing, and not an Office, to elect one Man to be of his Council, and it Was 
not of neceſſity to have this Man, or that Man of his Council, for perad- 
venture the Succeſſor would not make ſuch Election. And what is ſaid of à 
Biſhop with ar” P04 to the Starute of 1 Eliz. is allo true with reſpect to che 
Statute of 13 Eliz. as to Eccleſiaſtical Perſons reſtrained by that Statute, with 
this difference, that though a Biſhop or other ſole Corporation cannot grant an 
Office for one life without Confirmation, as being a Grant at Common Law; 
yet a Dean and Chapter or other Corporation aggregate may make ſuch Grant 
without the Confirmation of any, Trin. 11 Jac. C. H. the Biſhop of Sali. 
 Ciſe, 10 Co. 60. Puſeh. 32 Flix. Sale v. Biſbep of Coventry and Marſh, 1 Ander- 
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fon 241. And nore, that neither Biſhops by the 14th of Eliz. nor other Eccle- 

ſiaſtical or Collegiate Corporation by the x 3th of Elz. are reſtrained from 

making Grants of Copyholds in Fee, in Tail, or for Lives, or for any num- 

| ber of years according to the Cuſtom of the Mannor, nor is Confirmation 

neceſſary to make ſuch Grants good, though it be made by a ſole Corporation, 
as by Biſhop, Prebendary, &. 4 Co. 23, 24. 

A fixth Rule to be obſerved in the making of theſe Leaſes is, that it muſt 
be of Lands or Tenements which have moſt commonly been letten to Farm, 
or occupied by the Farmers thereof by the ſpace of twenty years next before 
the making of ſuch Leaſe, for that it is ſaid in Stat. 32 H.8. (hich have 
moſt commonly been letten) And it is faid by my Lord Cote, chat if the 
Lands of which the Leaſe is made, have been letten for eleven years at one, 
or at ſeveral times within twenty years next before the making of ſuch 
Leaſe it is ſufficient, 1 Int. 44.b. But where Lands belonging to the Arch- 
biſhop of Tork, had been anciently and uſually demiſed till within twen 
years, in which time they had been in the Hands of the King and of the Arch- 
biſhop, but for the two laſt years only, had been leaſed by the late Archbiſhop ; 
It was held by Keeling Chief Juſtice, and Twiſden, that this was a good Leaſe 
within the Statute of 32 H. 8. to bind the Succeſſor, for that the Statue did 
not intend to introduce a Diſability as to the Lands to be leaſed, but only of 
the Eſtate to be granted out of Lands, and that it would be contrary to the In- 
tent of the Statute to make other conſtruction; and if Lands had been leaſed 
for eleven years only, that is not ſufficient within the Statute, and that the 

Collection of the Lord Coke, 1 Inſt. 44. was falſe, and not warranted by the 

Statute, for that the firſt part of the Statute ſeems to refer to a more ancient 

time of being leaſed than eleven years only: But Windham and Moreton Juſti- 

ces, were of a contrary Opinion, that the ' Statute ought to be obſerved in all 
its circumſtances which was not in this Caſe, the Lands having been out of 
| Leaſe for above twenty years; and if other Conſtruction ſhall be made of the 

Statute, a great Inconvenience might enſue, for under colour of Land being an- 

ciently leaſed, Biſhops may leaſe all they have, and leave nothing for the 

{ Succeſſor wherewith to maintain Hoſpitality, and therefore in their Opinions 

| the Land ought to have been both anciently and newly leaſed, otherwiſe the 

| Succeſſor ſhall not be bound; but Windham, dying the two Judges gave Judg- 

ment according to their Opinion, otra Moretor, Paſch. 21 Car. 2. B. R. Pem- 
| ble v. Stern, 1 Sid. 316, 416, ſame Caſe, 2 Keb. 325. and Raymond 165. And 
| by Vaughan Chief Juſtice, Lands long ſince leaſed for 500 years, are Lands 

{ uſually demiſed though they have not been more than that once demiſed, for 

| thatthe more received Senſe of the Words (Land uſually demiſed) is, the com- 

mon Continuance of Lands in Leaſe, though the Words may be taken in ano- 

| ther Senſe, viz. for the oftner Farming, or repeated Acts of Leaſing Lands, {11 

| Vaughar's Rep. 34. ſame Caſe, Sir Tho. Jones's Rep. 37. And it is ſaid, that 

Copyhold Lands that have been granted by Copy of Court Roll in Fee, for 

life, or years according to the Cuſtom of the Mannor, have been ſufficiently 


et to Farm within this Statute , although an Eſtate granted by Copy is in 7 hh | 
Judgment of the Common Law, but an Eſtate at Will, yet all Lands that * 2 
have been accuſtomably uſed to be demiſed at Will, by thoſe who have the #0 


Inheritance of the Lands, are Lands let to Farm within this Statute, ſo if they fi 10 

be leaſed by Indenture, or the Reverſion of them only, Paſch. 3 Fac. Hei- Wh! 

2 don's Caſe, 3 Co. 7. Trin. 2 Ju. B. R. in the Dean and Chapter of Worceſter' s Ob 
Caſe,'6 Co. 37. And it is ſaid to be often ſo adjudged, Trin. 3 Jac. B. R. Baxgh il ig 

v. Hayns, 2 Cro. 76. Raymond 167. So Lands that have been but twice let- Wh; 
ten are-faid to be Lands uſually letten ; but 3 it is if they have _ | i! if 
| 2 | t | | 164 
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hut once letten, or if they have been leaſed by one Contract from year to 
year for three years, for that this is but one Leaſe, Paſch. 2 Fac. B. R. 2 Roll. 
Abr. 261, 262. Vaughan 33. | ak 600 g . 55 

But if the Temporalties have for divers years been in the King's Hands, as 
for fifty years, or if it cannot be made to appear that the Lands let, were let 
by the Biſhop, although Leaſes have been made of them out of the Exchequer, 
yet upon this account a Leaſe by a new Biſhop of ſuch Lands will be void; 
for the King making Leaſes upon che Eſtate that he hath during the Vacation, 
ſhall not make the Biſhop's Lands, Oc. be demiſable within the Statute, be. 
cauſe the King hath not an Eſtate of Inheritance thereof, Paſcb. 19 Jac, h. 
R. the Biſhop of Oxford's Caſe, Palmer 176. 105 

And chis Rule is not only to be obſerved by Perſons that make Grants ot 
Leaſes by vertue of the Statute of 32 H. 8. viz. without Confirmation, but alſo 
by Biſhops, and other fole Corporations, although Confirmation be made of 
their Leaſes, and alſo by Corporations aggregate, that necd no Confirmation; 
for though by the Statute of 32 H. 8. which, enables Perſons Eccictiaſtical to 
make Leaſes for three lives or twenty one years without Confirmation, is the 
only Statute that expreſly puts this Condition upon Leaſes made by Eccleſ. 
aſticks, and ſo it may, be thought that Lands not uſually ler, may be wel 
letten with Confirmation, yet both the reſtraining Statutes! of 1 EH. and 1; 
Eliz. do implicitely reſtrain from making Leaſes of Lands not uſually let, be. 
cauſe they both require that the antient Rent ſhall be reſerved; by which it is 
clearly hinted and jntended, that the Land letten ſhall, be ſuch Land as hath 
been uſually, demiſed, for otherwiſe the ancient Rent cannot be reſerved for 
it, Hill, 44 Eliz. C. B. tile Biſhop of Hereford and Scory, 3 Cro. 874. 

A feventh: Rule to be obſerved is, that upon every ſuch Leaſe chere muſt 
be reſerved ſo much yearly Rent or more as hath been. moſt accuſtomebly 
yiclded and paid for the Lands within twenty years next before ſuch Leal 
thereof- made, to be due and payable yearly to the Leſſors and their, Succel- 
ſors during the Continuance of ſuch Leaſe. This is an expreſs, Condition 
in the Statut of 32 H. 8. c. 28. and in the Statutes of L,Ehz.: c. 10, 1; Eliz. 
c. 20. ſo that no Leaſe can be made by any Eccleſiaſtical or Collegiate Cor- 
poration, to bind Succeſſion, but with Conformity to this Rule, no not with 
Confirmation, in Caſes, when Confirmation is neceſſary, for though the Excep- 
tion in the xſt and 13h of Eliz, concerning the accuſtomed Rent is more 
general than that of the 32 of H. 8. yet muſt the Pattern of the 32 of Hd. be 
followed, 1 Inſt. 45. Hardres Rep. 326. N 5 

This Rule contains ſeveaal things to be particularly noted, as Firſt, There 
muſt be a Rent reſerved upon every ſuch Leaſe. Carter and Cleypolt s Caſe, Moor 
593. So that the Leaſe mult not be of things that lie meerly in Grant, as 5 
before ſaid our of which no Rent can be reſeryed, and this is the ground ot 
reaſon of the fifth Rule before laid down. 


Secondly, There muſt be ſo much Rent reſerved for the things let as hath 
been moſt accuſtomably yielded and paid within twenty. years next before ſuch 
Leaſe made; and if there hath, been different Rents, reſerved upon ſeveral 
Leaſes the accuſtomed Rent mentioned in the Statute, ought to be underſt 
of the Rent reſerved upon che laſt Leaſe, and not upon any former Leaſe, for 
that Rent having been altered ſince, cannot be called the; accuſtomed Rent, 
by Hale Chief Baron in Morice and Antrobus Caſe, Paſch. 15 Car. 2. In Scocca. 

ardres 32.5. but if one of three Mannors formerly let together for a certan 

Rent be let alone, and in the new Leaſe no certain Rent be reſerved, but it 

is only ſaid, rendring to the Leſſor and his Succeſſors the uſual and accuſtomed 

yearly Rent and Services, at che days and times accuſtomed, in this Ca on 
| - | c 
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Rent at all is reſerved, and therefore the Leaſe is void, Mich. 3 Car. C. B. 
Owen v. Thomas Aprees, 1 Cro. 94. So if a certain Parcel of Land hath been 
accuſtomably letten for a certain Rent, and in a new Leaſe of the ſame Lands 
one Acre of Land more, not accuſtomably letten, is demiſed with the other 
Parcel, although that ſo much more than the old Rent be reſerved, as the 
Lands added which were not uſually letten be worth yearly according to the 
extended value thereof, yet this Leaſe will not hold good by the Statutes, be- 
cauſe here is Land let, not uſually let, and the Rent iſſuech out of the whole, 
ſo that the accuſtomable Rent for the Lands that had been accuſtomably letten 
is not reſerved ; or if the accuſtomable Rent of Lands accuſtomably letten 
be reſerved in a new Leaſe thereof, and one Acre of Land be added in the 
Leaſe, though that Acre was of Lands alſo uſually letten, yet the Leaſe is 
void for the whole. So if Leaſes have been formerly and uſually made of 
Land wherein was an Exception of all the great Trees, as Oaks, Aſh, Crab- 
Trees, G. and after a Leaſe is made without the ſaid Exception, ſuch after 
Leaſe is void, Paſch. 15 Jac. H. R. Smith v. Bowles, 3 Bulſtr. 290. The Rea- 
ſon given is, becauſe there is more let by the laſt Leaſe than was ancient! 
let by the former, wiz. Trees and the Profits of them, as, the Maſt and Fruit, 
the Boughs and the Soil on which they ſtand ; for when the Trees were for- 
merly excepted the Boughs, Fruit, ec. were allo excepted thereby, Hill. 
15 Jac. 2 Cre. 458. So a Leaſe was made of a Rectory rendring forty Pounds 
per annum, and a Couple of Capons, and upon the Expiration of that Leaſe 
a new Leaſe was made to Husband and Wife, reſerving forty Pounds per An- 
num, and the Husband covenanted to pay a Couple of Capons, or fix Shil- 
lings eight Pence in Mony over and above the ſaid Rent. And by Hale Chief 
Baron, this ſecond Leaſe was not good, by reaſon that in the former Leaſe 
the Capons were reſerved, and ſo part of the Rent; in the ſecond Leaſe the 
Husband only covenants to pay them, which Covenant of his will not bind 
his Wife, if ſhe ſurvive him, therefore his Covenant will not amount to a Re- 
ſervation; otherwiſe, if both had covenanted, or if the Leaſe had been made 
to the Husband alone, with ſuch a Covenant, Paſch. 15 Car. 2. Scaccar. Mor- 
rice v. Antrobus, Hardres 325. Yer if one ſeized of a Parſonage doth let a 


| portion of the Tithes for one and twenty ycars rendring 8 J. Rent, and doth 


reſerve the Paſturage of a Colt in the Land of the Leſſee; and the Leaſe being 
expired, the Succeſſor doth let the Tithes in the like manner for one and 
twenty years omitting the Paſturage of the Colt ; in this Caſe the ſecond Leaſe 
is good, notwithſtanding the Omiſſion of the Paſturage ; for that was a thing 
only reſerved to the firſt Leſſor and his Aſſigns, for that it was reſerved our 


of the Land of the Leſſee, and the Succeſſor could not reſerve Paſturage out 


of the Land of the firſt Leſſee, he not being his Tenant of the Tithes, and 


| ſuch Reſervation is void; but otherwiſe it had been, if the Reſervation of 


the Paſturage had been general, Per Curiam, Piſ-h. 17 Jac. B. R. Euſden 


v. Denny, Palmer 106. So if ſeveral Parcels of Land, . have formerly 
| and uſually been letten together for a certain Rent, and then one part or 
| Parcel of the ſame Land is let alone, and a Rent pro rata is reſerved, this is 


good, becauſe in Subſtance the accuſtomable Rent is reſerved, and the Suc- 


ceſſor hath no prejudice, 1 Iuſt. 44. Mich. 26 Car. 2. B. R. Threadneedle v. 


Lineham, 3 Keb. 380. But if a full proportion of the Rent be not reſerved ac- 
cording to the value of the part let alone, eſtimating it with the other part 


not let with it. it follows, that the Leaſe of this part alone is void. 


Or if Copyhold Lands demiſeable for three Lives — 4 certain Rent 
and heriotable upon the death of every Tenant dying in Poſſeſſion, be let by 
ndenture for three Lives, rendring the ancient Rent, but without the reſerva- 

3 tion 
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tion of any Herriot, yet the Non. reſervation of the Herriot ſhall not impeach 
the Leaſe ; for the Scatutes are, that the ancient Rents ſhall be reſerved, which 


is intended only of the very ancient Rent, and doth not extend to caſual and 


accidental Services, as Herriots,-&c. and an Herriot is not an annual ching, 
nor depending upon the Rent, Irin. 3 Jac. B. R. Baugh v. Haynes, 2 Cro, +5, 
Trin. 3 Jac. B. R. Dean and Chapter of Worceſter's Caſe, 6 Co. 37. But if the 
Demeines of a Mannor have been uſually demiſed excepting the Copyhold 
Lands (for Copyhold Lands are accounted as part of the Demeſns of a Man. 
nor, 1 Co. 46. b.) but the Services have not been demiſed, and a Leale þ; 
made of the whole Mannor reſerving the ancient Rent, this Leaſe is vod 
adjudged in Chief Baron Tanficld & Foxe's Caſe voucked in the Biſhop of Chi: TR 
and Freeland's Caſe, Ley 77. But a Biſhop ſeized of two Mannors, Cops. 
hold, and Free, leaſeth them to B. for rhree lives, reſerving the ancient Rent, 
B. afterwards grants the Demeſns of one of che Mannors to D. for nincy 
nine years if the lives live ſo long; and after that grants and aſſigus all ls 
Term an Intereſt ro N who ſurrenders to the Biſhop, and takes a new Lease 
for three lives of both the Mannors (except the Lands granted to D.) at th: 
old Rent, then a new Biſhop is made, and all che lives of the firſt Leaſe dic; 
whether the Leaſe made ro N. upon the Surrender was a good Leal? to 
bind the Succeſſor of the Biſhop that made it or not was the Queſtion ; ad. 
judged that it was a good Leaſe, by reaſon there was no prejudice but an 
adyantage to the Succeſſor by the ſecond Leaſe : But Vaughan and Ellis were 
of a contrary Opinion, becauſe the old Rent could not be {aid to be referred, 
when the Demſns of one of the Mannors were excepted out of the ſecond 
Leaſe, Mich. 26 Car. 2. B. R. Thredneedle v. Line bam, 3 Keb. 372, 595. lle 
ſame Caſe, 1 Mod. Rep. 203. & 2 Mod. Rep. 57. So it a Biſhop doth leal: 
parcel of the Demeaſns of a Mannor for life, not warranted by the Statute 
of 1 Eliz. and after doth leaſe the Mannor to another for life, the ſaid Par- 
cel ſo before leaſed for life ſhall paſs with Atturnment of the firſt Leſſee, 


for that the ſaid Leaſe did not make any Diſcontinuance, but rhe Reverlion 


thereof continued parcel of the Mannor, Paſch. 11 Car. B. R. Walter v. Jul. 
ſon upon a Writ of Error; and by Barkley it had been formerly ſo adjudged 


in C. B. 2 Rolls Abr. 58. 
Note alſo from this Rule, that to let Lands, ec. for more than the ancient 


or accuſtomed Rent, makes no Avoidance of a Leaſe, for that may be done 


by the very Letter of the Statutes. 

Alſo by the Leaſe, the Rent muſt be due and payable yearly, and therefore 
if the Rent hath been by the former Leaſes made due and payable at four 
days in the year, or at two days in a year, and after is can due and pay- 
able yearly, or but at one day in each year, it is ſufficient and hurts not the 
Leaſe ; for the Statutes are that the Rent be reſerved and payable yearly, and 


therefore if the Rent be yearly reſerved the Statutes are ſatisfied, 7riv. 3 . 


Dean and Chapter of Worceſter's Caſe, 6 Co. 37. Trin. 3 Jac. Baugh v. Haines, 
2 Cro. 76. So if the Rent in former time was uſually reſerved to be paid 


upon the Land, and now by a new Leaſe it is reſerved to be paid at any fe 
mote place, yet it is well enough, by Clench 28 Eliz. C. B. Grindal Biß 
York's Caſe, 4 Leon. 78. But the Rent muſt be reſerved payable every year ® | 
the Leſſor as well as to the Succeſſor, for though rhe reſtraining Statue? 


were made for the Benefit of the Succeſſor ; yer it is not ſufficient to xeſetve che 
antient Rent to the Succeſſor, and none at all or leſs Rent to the Leſſor him. 
ſelf, for that by the Letter of the Statute of 32 H. 8. the Rent mult be pad 
ble yearly during the whole Term of twenty one years, or three lives. A 
the Leaſe muſt be ſuch which may not only reſerve a yearly Rent, but 2 
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ſuch as thereby the Rent mult be payable, or recoverable yearly, both by 
the Leſſor and the Succeſſors, and this a ground or reaſon ot the fifth Rule, 
and of ſome of the Caſes relating thercunto. If a Leaſe be let for one and 
twenty years from Michae/mas reſerving the Rent during the Term payable 
at the utual Feaſts or within ten days atter, although by the Reſervation the 
laſt Quarter Rent ſeems not to be payable within the Term, bur ten days at- 
ter the Term ended, yet this is a good Leaſe, and the Rent being reſerved pay- 
able during the Term, there ſhall not be allowed ten days to the Leſſee tor 
the payment of it the laſt Quarter, Trin. 25 Car. 2. H. K. Baily v. Marin, 
1 Ventris 2.45. | 
An eighth Rule to be obſerved in making Church or College Leaſes is, that 
they muit not be made without Impeachment of Waſte ; this is alſo an expreſs 
Condition in the Statute of 32 H. 8. cap. 28. but is not mentioned in the 
Statute of 1 Eliz. or 13 Elz. C. Io. yet as to 13 Eliz. it has been held and re- 
lved, that the Pertons thereby reſtrained from making long and unreaſona- 
ble Leaſes, are by the Equity of the ſaid Statute reſtrained to make Leaſes 
diſpuniſhable of Waſte ; for the Preamble ſpeaks, that unreaſonable Leaſes 
were the chiefeſt Cauſes of Dilapidations and the decay of all Pn Li- 
vings and Hoſpitality, ſo that the Statute was made to prevent ſuch unreaſon- 
able Leaſes that had ſuch ill effects, and by conſequence to cure ſuch ill effects, 
Trin. 3 Jac. B. R. the Dean and Chapter of MWorceſter's Caſe, 6 Co. 37. But I find 
not that any ſuch conſtruction hath been made of the Statute of x Eliz. which 
concerneth Biſhops alone, yet that Statute being made alſo to reſtrain their 
making of unreaſonable Leaſes mult be thought to bear the ſame conſtruction, 
Sce 1 1»ſt. 45. 4. and by Whitlock, Hill. 22 Jac. Evans and Kiffin v. Aſcue, Pal- 
mer 468. However Leaſes made by them without Impeachment of Walt and 
not confirmed by the Dean and Chapter are void by Stat. 32 H. 8. c. 28. And 
if ſuch Leaſes being ſo confirmed ſhall not be thought ro be made void by the 
Statute of 1 Eliz. yet I apprehend, that if ſuch Tenant go about to commit 
Waſte, however his Leaſe be made, he may be {topped by Prohibition, and 
after attached if he perſiſt, for ſo may the Biſhop himſelf or any other Church- 
man in caſe he doth Waſte on the Churches Dower, Mich. 12 Fac. Richard 
Liford's Caſe, 11 Co. 49. And this may be not only to prevent Waſte in cut- 
ting down Trees, bur for pulling down or defacing Houles or the like, Mich. 
13 Jac. the King v. Zikar, 3 Bulſtr. 91. Yet a Prohibition being moved for, 
to hinder a Parſon from digging Lead Mines within his Glebe ; the Court 
doubted of it, but inclined that this was not ſuch a Waſte for the which he 
ought to be * for it ought to be ſuch Waſt as was to the deſtruction 
of the Church, for the which a Parſon ought not only to be prohibited, but 
may be deprived as a Dilapidator, Mich. 15 Car. 2. the Lord Rutland v. Green 
or Gee, 1 Yid. 152. and 1 Keb. 557. See for this Matter 2 H. 4 3. Moor 917. 
Godb. 259. 3 Bulſtr. 154. 2 Bulſtr. 279. And a Biſhop's Leaſe cannot bear 
out the Tenant in doing that which he himſelf could not lawfully do were 
the thing leaſed in his own Poſſeſſion, yet if Land hath been accuſtomably 
letten by a Biſhop, G. without any Exception of Timber Trees, as Oak, 
Aſh, ec. growing thereupon, ſuch Leaſe is good, for the Tenant may only 
by ſuch Leaſe take the Boughs and Maſt thereof, he not having an abſolute 


| propriety in the Trees themſelves by ſuch Leaſe, but only the Fruit and 


Boughs ; nor hath the Biſhop, Cc. himſelf a greater Right in them as ma 
be collected from Smith and Bole's Caſe, Hill. 15 Jac. 2 Cro. 458. ſame Caſe, 
* 290. Vet tis ſaid that a Parſon hath ſuch an Eſtate and Intereſt as 
e may maintain an Action of Waſte, tor Waſte in cutting down Trees, Oc. 
by his Termor, 10 H. 7. 5.6. And 
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And note, that Leaſes may be made without Impeachment of Waſte tyo 


ways, viz. either expreſly by expreſs Words in the Leaſe declaring the ſame, 


or implicitly by conſtruction of Law, as if a Leaſe be made for life the Re. 
mainder for life, this is diſpuniſhable of Waſte, and ſo not warranted, at lea} 
by the Statute of 13 Eliz. c. 10. Irin. 3 Jac. B. R. Dean and Chapter of Wore. 


ſter's Caſe, 6 Co. 37. But if a Leaſe be made to one for three lives, this Lcaſe 


is good, becauſe tis not diſpuniſhable of Waſte, and the Occupant if any 
happen ſhall be puniſhed for Waſt ; for the Statute of Glouceſter c. 5. gives an 
Action of Walt againſt any one that holds in any manner for Term of life or 
years, and an Occupant in this Caſe holds for 'Term of life. 

Now concerning Colleges in the two Univerſitics, the Colleges of Winch: 
and Eaton there is a particular Statute which to the making good a Leaſe tg 
be made by them, doth enjoin one thing more, for by it is Enacted : 


That no Yaſter, P2ovoſt, Pꝛeſident, Warven, Dean, Governoz, Reco! 02 
chief Ruler of any College, Cathedꝛal Church, Hall, oz Pouſe of Learning i 
any of the Aniverſitics of Cambridge and Oxford, no2 any Pꝛovoſt, (ar: 
den, 02 other Head officer of the Colleges of Wincheſter o2 Eaton, no? thr 
Co2pozation cf any of the fame, by what Title, Stile oz Mame ſoever they 
now be, ſhall oz may be called, after the end of this pzeſent Seſſion of Por, 
liament, ſhall make any Leaſe fo? life, lives oz years, of any Farm oz any 
their Lands, Tenements oz other Hereditaments to the which any ETiijcs, 
Arable Land, Meadow oz Paſture, doth oz ſhall appertain, except that the 
one third part at the leaſt of the old Rent be reſerved in Co2n fo2 the ſaid 
Colleges, Cathedzal Church, Þalls and Houſes ; that is to ſay, in good 
heat after the rate of vj s. viif d. the Quarter, oz under, and good 
Malt at v. s. the Quarter, oz under, to be delivered pearly upon days pꝛefircd, 
at the ſaid Colleges, Cathedzal Church, Halls oz Houſes ; and fo? delault 
thereof, to pay to the (aid Colleges, Cathedzal Church, Halls oz Youles, 
in ready Monep, at the election of the ſaid Leflees, their Executo2s, Admini⸗ 
ſtratoꝛs and Aſſigns, after the rate of the beſt TUheat and Malt in the Yar: 
ket of Cambridge, fo2 the Rents that are to be pats to the uſe of the Poul? 
oꝛ Houſes there; and in the Market of Oxford, fo2 the Rents that are to 
be paid to the uſe of the Houſe o2 Pouſes there; and in the Market of Win. 
cheſter, fo2 the Rents that are to be paid to the uſe of the Poule oz Houſes 
there; and in the Market of Windſor, foz the Rents that are to be paid to 
the uſe of the Houſe 02 Houſes at Eaton, is 02 ſhall be ſold the nert Yarket 
dap befoze the ſaid Rent ſhall be due, without fraud oz deceit. And that all 
Leales otherwiſe hereafter to be made, and all collateral Bonds, oz Aſſurance 
to the contrary by any of the ſaid Copozations, ſhall be void in Law to all 
intents and purpoſes. The ſame TUheat, Malt 02 Bony coming of the 
ſame, to be erpended to the uſe of the relief of the Commons and Diet ol 
the ſaid Colleges, Cathed2zal Church, Halls and Þouſes only, and by 10 
fraud 02 colour, let o2 ſold away from the Pꝛoſit of the ſaid Colleges, Ca⸗ 
thedꝛal Church, Halls and Houſes, and the Fellows and Scholars in the lame, 
and the uſe afozeſaiy, upon pain of dep2ivation of the Governour and chief 
Rulers of the ſaid Colleges, Cathedzal Church, Halls and Pouſes, and all 
other thereunto conſenting. 

But this Act, oz any thing therein contained, ſhall not extend, 02 be in 
any wiſe pzejudictal to any Leale to be made of a Barn called Mouncken 


Barn, with a certain poztion of Tithes, riſing, growing and being in the 


Pariſh of Southweek in the County of Suſſex, being parcel of the Poſſeſſi 
ons of Maudlin College in Oxford, fo that the Term demiſed in and 3 


4 8 * a * * 
Z 
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ſain Leaſe erceed not the number of ten years, from and after the Feaſt, 


of St. Michael the Archangel nert coming. . 
Neither ſhall this Ad extend to any Leaſe to be made by the Pꝛeſident 
| and Scholars of the College of Saint John Baptiſt in Oxford, to any PÞeir- 
| male of Sir Thomas White, late Knight and Alderman of London, Founder 
pk the ſaid College; which Leaſe ſhall be made accozding to the meaning of 


the Foundation and Statutes of the ſaid College of the Manoz of Fifield, 
and no other Þereditaments, Stat. 18 Eliz. cap. 6. 
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5 CHAP. XLII. 5 
Leaſes by Parſons, Vicars and others of their Eccleſiaſtical Be- 


nefices, 


* 


I follows next to be ſhewed particularly, what the Law is at chis day as 
to Leaſes made by Parſons, Vicars or others having Benefices or Promo- 
tions with Cure of Souls. As to which theſe things are to be noted. 


32 H. 8. c. 28. fo that they are not as other ſole Corporations enabled by that 


Starute to make any Leaſe to bind their Succeſſors without the Confirmations 
of their Patrons and Ordinaries. 


930 


. ; 1. 2 ̃˙· 
Secondly, That they are not reſtrained by the Statute of 13 Eliz. or other 


years, or three lives, of Lands, Gc. accuſtomably letten, reſerying the ac- 
| cuſtomable yearly Rent; but by the ſaid Statute of 13 Eliz. they are as others 
| reſtrained from making Leaſes for longer time, or without regard to the Limi- 
tations therein mentioned. _ Ans 25 tun 32039033 3100 
Thirdly, That all theſe Leaſes muſt be made with Conformity to the eight 
Rules before ſet down even as others. But it is no neceſſary qualification 
in the Leſſor that he be a Prieſt; for if a meer Lay- man be admitted, inſtituted 
and inducted into a Benefice uſually let, &. and doth make a Leaſe thereof 
for years or lives, which is confirmed by the Patron and Ordinary, and then 
be is deprived, for that he was but a meer Lay- man, yet this Leaſe ſhall bind 
che Succeſſor, becauſe he was Parſon de Fatto, and ſuch a one whereof the 
Law takes Cognizance by his Induction, and the People cannot take notice 
of any other, by G-#dy, Popham and Fenner, Paſch. 42 Elia. B. R. Coſtatd v. 
Windet, 3 Cro. 775 ſame Caſe, Moor 606: So it is not material, whether the 
Incumbent, be he Clerk or Lay-man be of the age of one and twenty years; 
for his Leaſe ſhall be good chough he be of leſs Age, Brooks Abr tit. Age 
7b, 80. but though, as hath been ſaid. it be not a neceſſary qualification 
chat he be a Prieſt, or of ſuch an Age to bind the Succeſſor, yet it ãs neceſſa: 
y that he be an Incumbent pro tezepore at leaſt. If he that is a legal Incum- 
bent makes a Leaſe, G. and after is deprived for not reading the Articles in 
wo Months, or for other cauſe, yet the Leaſe is good, 1 Rolli Abr. 476, 
47%. But if he that makes the Leaſe be but a ſuppoſed Incumbent; or be in 
2 Church by a Super- Inſtitution or che like ſeeming Title, and ſo be reputed 
the legal Incumbent, he cannot make a Leaſe to bind after his death, or the 
death of che true Incumbent; Accordingly the Caſe was, that 4. being made 
biſhop in the time of Edward the Sixth, and he living and not depriyed, B. was 
* con- 


Firſt, That Parſons and Vicars are expreſly excepted out of the Statute of 


Statute from making Leaſes (ſuch Confirmation being had) for twenty one 
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cighty days, that thereby he is Non-reſident within the Statute, Sidner and 
Caluert's Caſe, Noy 116. And note that this Statute of 13 Elis c. 20. is a ge- 
neral Law, as was adjudged in the ſaid Cate of Jennings and Haithwaite. 

If a Parſon or Vicar hath with the conſent of his Patron and Ordinary 
made a Leaſe for twenty one years, or three lives of their Benefices or part 
thercof, and then the Benefice doth become void by death, in this Caſe rhe 
Leaſe is not made void by this Statute, by Shate and Gaway v. Wray and Clinch, 
Mich. 30 & 31 Eliz. Mote v. Hales, Moor 270. But Croke who allo reports this 
Cale, faith, that it was adjudged that this Leale was void by the death of the 
Incumbent, 3 Croke 123. And my Lord Chief Juſtice Hales faith that this 
Caſe was adjudged according as tis reported by Croke , by the Opigion of 
three Judges againſt one, but ſaith that it was a hard Opinion, and that in 
38 Eliz. B. R. Moor 448. the hy Point was adjudged contrary, Trin. 25 
Car. 2. B. R. Baily v. Murrin, 1 Ventris 245. ſame Caſe. 3 Keb. 107, 194 
where this very Point is ſolemnly ſetled and adjudged contrary to the Caſe 
reported by Croke, viz. that Death doth not make ſuch a Non-reſidence as 
ſhould avoid a Leate, for that the intention of rhe Statute was to oblige the 
Incumbents to Reſidence; Firſt by impoſing a Forfeiture upon them of a years 
value of their Benefice if they did not reſide ; Secondly, by making their 
Leaſes void; and tis plain the Statute meant a wilful negligence, becauſe it 
ſays, Th? Party ſo offending, &c. Beſides, the Statute 14 Eliz. that allows 
Leaſes of Houſes, & c. in Market-Towns for forty years, would be of no ef- 
fect, if Death ſhould be interpreted a Non reſidence; and the Confirmation 


of Patron and Ordinary would be to no purpoſe ; beſide one cannot be ſaid 


be abſent who is not in being, for there is no ſuch Perſon ; and tis plain, the 
Statute intended ſuch Non-reſidence as might be made by one that remains 
Incumbent, by reaſon of rhe Forfeitures therein contained; for immediately 
upon the Death of the Incumbent all che Profits of the Living, except for 
the ſupply of the Cure in the Vacation, do belong ro the Succeſſor, how 
then ſhall the Statute be executed by the Biſhop after a Leaſe made, who is 
to ſequeſter them for the uſe of the Poor upon a Non-reſidence againſt the 
ſaid Statute ? and if death be a Non-reſidence within the meaning of that 
Statute, in vain are Parſons and Vicars permitted to leaſe Lands, exc. uſual- 
ly let for one and twenty years or three lives with the Conſent or Confir- 

mation of their Patrons A; Ordinaries. | 
But if a Parſon doth let a Leaſe for years or lives which is not confirmed 
by the Patron and Ordinary, this Leaſe is void at the Death of the Parſon ; 
not by the Statute of 13 Eliz. c. 20. but by the Death, at Common Law 
becauſe as Dodderidge and Haughton ſaid, it was not intended by that Statute 
to make Leaſes void that were void before at the Common Law; So that 
if fuch Leaſe be made for a Term of years abſolutely, without ſaying, if 
the Parſon ſhould fo long live, and the Term is not expired at the Parſon's 
Death, the Leſſee may recover Damages in an Action of Covenant againſt 
the Executors of the Parſon, for not enjoying his Term ; and if rhey plead 
the Statute of 14 Eliz. to make the Leaſe and Covenants void, it will no- 
thing avail them. The Law is the ſame, if during ſuch Leaſe the Church doth be- 
come void by Reſignation or Deprivation, Irin. 14 Jac. B. R. Rudge v. Thomas 
3 Bulſtr. 202. 1 Rolls Rep. 403. Paſch. 42 Eliz. B. R. Coſtard v. Windet, 3 Cro. 
775. ſame Caſo, Mr 606. So if a Parſon doth make a Leaſe for a certain 
number of years, if he ſo long live, he doth thereby take upon himſelf that 
he will do no Act by which the Leaſe ſhall be determined, but only by his 
Death, therefore if he doth reſign or otherwiſe void the Living, an Action 
of Covenant will lie againſt him; but if this Clauſe be added, (Ard hall jo 
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long continue Parſon,) then he may reſign without danger, by Haughtoz, Trin, 
Ii Jac, Wheeler v. Heqden, Brownlow & Goulsb. 1 part 125. 

Though the Statute of 13 Eliz. c. 20. doth allow a Parſon or Vicar that 
hath two Benefices, to demiſe the one of them upon which he ſhall not be 
ordinarily reſident to his Curate; yet it is thought from 14 Eliz. c. 11, That 
if ſuch Curate leaſe the ſame over to another, although that he be not ah. 
ſent above forty days in any one year, yet the Incumbent being abſent above 
eighty days in the fame year, the Leaſe is thereby void; For it is Enacted, 
That all Leaſes, Bonds, Pꝛomiſes and Covenants of and concerning Be⸗ 
nefices and Eccleſiaſtical Livings with Cure to be made by any Curate ſhaj{ 
be of no other noꝛ better fozce, validity 02 continuance than if the ſame had 
been made by the beneficed perſon himſelf, that demiled oz ſhalt bemiſe the 
ſame to any Curate. Stat. 14 Eliz. c. 11. Yet by Tanſield, when a Parſon 
leaſeth to his Curate, who leaſeth over, the Stature doth not make the Leaſe 
void by any abſence of the Parſon, but of the Curate by forty days, (bur 
of this I doubr,) otherwiſe, the deſign of the Statute might be eaſily fruſtrated, 
which was, that he that ſerved the Cure ſhould be the Oceupier of the Glebe 
and Tithes belonging to the Church and none other. And I conceive, that 
the Curate to whom the Parſon may make a Leaſe of his Glebe or Tithes (be- 
ing abſent from his Benefice by above eighty days) muſt be a Curate legally 
admitted by the Ordinary of the place according to the Laws of the Land, 
for otherwiſe he is no Curate, although he ſerves the Cure and is reſident; 
therefore, by ſuch Leaſe made to him the Tithes or Glebe then will be for- 
feired upon the Incumbents abſence, and if they ſnould be ſequeſtred in this 
Caſe according to the Statute, the Parſon cannot plead that they are let to 


his Curate, becauſe he is no Curate in Law, and his having the Cure there is | 


an Offence againſt the Law of which it is not reaſonable that either the In- 
cumbent or Curate ſhould take advantage. 

Note, That a Parſonage may be a Mannor, by Mead and Wizdhan Ju- 
ſtices ; as if before the Stature of Quia Emptores terrarum the Parſon with the 
Patron and Ordinary did grant parcel of the Glebe to divers perſons, to hold 
of the Parſon by divers Services, the ſame makes the Parſonage a Mannor, 
Paſch. 22 Eliz. C. B. Hughes Abr. p. 4. And if the ſame be a Copyhold Mannor, 
then notwithſtanding all the Statutes before rehearſed, Parſons and Vicars, 
as well as all other Eccleſiaſtical Perſons, may grant Copies for Life, 
Lives, in Tail, or in Fee according to the Cuſtom of the Mannor ; forthe 
Copyholder doth not derive his Eſtate , out of the Eſtate or Intereſt of 
the Lord only, but from the Cuſtom, and is ſaid to be in by the Cuſtom 
without any regard to the Intereſt or Perſon of the Grantor, 4 Co. 23, 24- 
And theſe Grants by Copy are good without the Confirmation of the Patron 
and Ordinary, and are not voided by the Non-reſidence or Death, G. of 
the Parſon. Neither do any of the Statutes aforeſaid extend or relate to 
Rectories and Tithes that are impropriated and become Lay Fee and re- 
main in the Hands of Lay-men, but that they may do with them as with 
any other Inheritance whereof they are ſeized ; but Appropriations in the 


Hands of Biſhops, Colleges or other Eccleſiaſtical Perſons, are lyable to the 


aforeſaid Statutes and Rules, even as other Inheritances whereof they arc 
ſeiſed; and ſo are Impropriations, if by Preſentation, G. the Vicarages be 
reſtored to the Church out of which it was endowed p 

If an Information be upon the Statute of 13 Eliz. c. 20. or if that Statut 
be pleaded to avoid a Leaſe, Bond or Covenant for the Enjoyment thereo!,it 
ought tobe ſaid, that the Incumbent was abſent eighty days & rA; for to fay, 


cighry days and nothing more, is not ſufficient within this Statute, which 1 
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above eighty days, and he may be abſent eighty days, and come again in the 
night of the eightieth day, and if fo, is no Otfender within this Statute, Hil? 
30 Elia. B. R. Goſnal v. Kindlemarſh, 3 Cro. 88. So it muſt be ſaid, that he 
was abſent eighty days &. ultra in a year, or it will not be good, Trin. 1 

Jac. HB. R. Rudge v. 1homas, 3 Bulſtr. 202. And its ſafeſt alſo ro ſay (if the 
Caſe will bear it) that he was abſent above eighty days together, by reaſon 
of the differences in the Caſes before ſet down. Alſo it muſt be ſhewed that 
the Incumbent was voluntarily abſent, for if he be abſent, or did not ſerve 
| the Cure by reaſon of Sickneſs, Suſpenſion, or becauſe he was inhibited b 

the Ordinary from ſerving the Cure, or was ejected by any out of theParſonage- 
Houſe, or upon the account of other reſtraint, he is not abſent in the meaning 


of this Statute, Trin. 30 Elix. William Collins v. Edward Vaughan, 3 Cro. 100. 


Hill. 38 Eliz. Robbins v. Prince, Moor 438. Alſo care mult be taken that the 
Statutes be truly recited, as well as the abſence fully alledged; for when the 
Statute of 13 Elz. was recited with this Clauſe therein, 7am din (where the 
Words are tum cito ) quam, &c. aut aliqua pars inde veniret ad aliquam poſſeſ- 
ſtonem wel uſum inhibitum vel, &c. which Words by the Statute of 14 Fiz. c. II. 
as hath been ſhewed are repealed and appointed to be omitted. Judgment 
was given againſt the Party that did ſo miſrecite, ec. M. 38 & 39 Eliz. 
B. R. Henry Earl of Lincoln v. Qotkins, 3 Cro. 490. And it is ſaid, that this 
Statute of 13 Eliz. c. 20. is a general Law, 4 Co. 120. b. Dumpor's Caſe, Trin. 
5 Jac. B. R. fenningt and Harthwait, 2 Rolls Abr. 465. | 
Evaſions having been found out to fruſtrate the deſign of the aforeſaid 
| Statute of 13 Eliz. cap. 20. It was afterwards Enacted, That where ſundzy 
| evil viſpoſed perſons have defrauded the true meaning of the Statute 
made in the ſaid thirteenth year, by Bonds and Covenants of ſuffering other 
perſons to enjoy Eccleſiaſtical Livings, and the Fruits thereof, fo2 that 
ſuch Bonds and Covenants are not in Law taken to be Leaſes, although 
indeed they amount to as much: Be it therekoze Enacted, That all Bonds, 
Contracs, Pꝛomiſes, and Covenants hereafter to be made fo2 ſuffering oz 
permitting any perſon to enjoy any Benefice 02 Eccleſiaſtical Pꝛomotion 
with Cure, oz to take Pꝛofits 02 Fruits thereof, other than ſuch Bonds and 
Covenants as ſhall be made fo2 aſſurance of any Leaſe heretofoze made, ſhall 
be to all intents and purpoſes, adjudged of ſuch fo2ce and validity, and not 


otherwiſe, as Leaſes by the ſame perſons made of ſuch Benefices and Eccle- 
| flaſtical Pꝛomotions with Cure. Star. 14 Eliz. c. r1. | 


And after theſe Statutes of 13 El:z. c. 20. and 14 Eliz. c. 11. this Clauſe 
| following by way of Addition thercunto was Enacted by Stat. 43 Eliz. c. 9. 
| (That all Judgments hereafter to be had fo2 the intent to have and enjoy 
| WnyLeaſe contrary to the ſaid Statutes, oz any of them, ſhall be deemed 
| void, in ſuch (ozt, as Bonds and Covenants are appointed to be void, which 
| are made fo2 that purpoſe.) 
Accordingly, when a Clerk did enter into an Obligation, the Condition 
of which was, That he being pretented, inſtituted and inducted to a Benefice 
W cn void, ſhould upon requeſt of the Patron, reſign; and afterwards did 
make a Leaſe to the Patron, which by the Clerk's abſence did become void, 
and then upon requeſt by the Patron to the Clerk to reſign, and he re- 
tuſing, the Patron brought an Action of Debt upon the Bond, unto which 
the Clerk pleaded rhe Statutes of 13 and 14 Elz. aforeſaid, and that after 
his Induction he did let the Leaſe to his Patron the Plaintiff, and then was 
abſent above eighty days in one year; and averred, that the Obligation was 
made for the enjoying of the Benefice let by the ſaid Leaſe, and to the intent 
to compel him not to avoid the Leaſe by abſence for fear of being required to 
| A aa 2 reſign, 
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reſign, and demanded Judgment, &*c. And by the whole Court, ( the 
Plaintiff demurring ) the Plea was held good, and the Averment to be ver 
apt, becauſe the Obligation being made generally to reſign upon requeſ;, 
might be averred to be for this particular purpoſe and ſo void, Mich. 43 & 
44 Elia. Web v. Hargrave, Moor 641. 

If the Parſon's Leſſee doth aſſign over to another what the Parſon hath 
let to him, and the Parton be abſent above eighty days in the ſame year, 
the Leſlec alſo may plead the Statures of 13 & 14 Flix. for the avoiding 
of his Aſſignment of what the Parſon had granted to him, Paſch. 7 Fac. B. l. 
Shepherd v. Twolſey, 1 Bulſtr. 111. | 

As to the Statutes of 14 Elz. c. 11. and 43 Eliz. c. 9. this is a certay 
Rule; That where Leaſes are made void by the Statute of 13 Flix. there all 
Bonds, Covenants and Judgments for the enjoying ſuch Leaſes are made 
void by theſe Statutes ; but if the Leaſes be void at Common Law, and not 
by the Statute of 13 Eliz. there Bonds and Covenants for the enjoying of 
ſuch Leaſes are not made void by the Statute of 14 EHE. nor Judgment 
by 43 Eliz. therefore if the Parſon covenants, that another ſhall injoy his be. 
nefice, or part thereof, not uſually let, for ſeven years abſolutely, not 1aying, 
if he ſhould ſo long live and continue Incumbent ; and before the Expiration of 
the Term doth reſign his Benefice, and ſo becomes abſent above eighty das, 
and doth not ſerve the Cure; in this Caſe, although the Leaſe be void, ye 
an Action of Covenant well lies for the Leſſee upon the Covenants in the 
Leaſe; and the reaſon is, that though the Incumbent becomes abſent, and 
ceaſeth to ſerve the Cure, the Leaſe is not voided thereby, but by his Rc- 
ſignation, and conſequently the Leaſe become void by the Common Lay at 
the ſame inſtant that the Benefice was void by the Reſignation, and before 
his abſence had commenced ; and by Dodderidge and Haughton the Statutes 
of 13 & 14 Eliz. do not meddle with Aſſurances at the Common Lau, nor 
were intended to make any Leafes void, which were void at Common Law, 
to which Coke agreed, Trin. 14 Fac. B R. Rudge v. Thomas, 1 Rolls Rep. 403. 
fame Caſe, 3 Bulſtr. 202. But if a Parſon doth let his Rectory for three 
years, and covenants that the Leſſee ſhall have and enjoy it during the ſaid 
Term without Expulſion, or any thing done, or to be done by the Leſſor, and 
is alſo bound in an Obligation to the Leſſee to perform the ſaid Covenants, 
and afterwards for not reading the Articles is deprived ipſo facto by the Sta- 
tute of 13 Eliz. ſo that the Leaſe becomes void thereby, yer the Obligation 
is not forfeited ; for that the Leſſee was not ouſted by any Act done by the 
Leſſor, but rather for Non feaſance, and fo out of the compaſs of the Cove- 
nant aforeſaid, Per Curiam, Paſch. 19 Eliz. C. B. 4 Leon. Caſe x04. But o- 
therwiſe it would have been, if the Leſſor had covenanted not to omit the 
doing of any thing whereby the Leaſe ſhould become void. So by Ce, 
if he be bound by his Obligation to make ſuch a Leaſe, this is good, 25 it 
Was adjudged in the Dean and Chapter of Norwich's Caſe, to which Dede 
ridge and Haughton agreed, Trin. 14 Jac. B. R. Rudge v. Thomas, 3 Bu:- 
ſtrode 202. 

When Leaſes, Bonds, Cc. are voided by reaſon of the aforeſaid Sta- 
tutes upon the account of abſence, and not ſerving the Cure of the Bene, 
fice let for above eighty days, we muſt not underſtand ſuch Leaſes and 
Bonds, ec. to be void ab initio, but only from the time that ſuch abſence of 
cighty days ſhall be compleated ; for the Words of the Statute of 13 F. 
c. 20. are, Shall not endure any longer, but while the Leſſo2 ſhall be old! 
narily reſident (fo chat fo long it ſhall endure) as he ſerves the Cure of ſuch 
Benelice without abſence above fourſcoze bays in any one peat, but = 


Le 


5 
1 
L 
q 

uy 

* 

+. 


Chap. 44- . T he Complete Incumbent. | 365 


every ſuch Leaſe immediatiy upon ſuch abſence ſhall ceaſe and be vold; 
therefore till ſuch abſence of above eighty days be accompliſhed the Leaſe is 
good and in being, accordingly it hath been adjudged, that if ſuch Leaſe by 
indenture be made containing Covenants on the Leſſor and Leſſees part, and 
after by abſence for above cighty days, both the Leaſe and Covenants do 
become void; yet an Action of Covenant doth well lie for the Leſſor, or 
Leſſee, for any Covenant broke before the end of the eighty days abſence, 
26 Eliz. Walks v Cox, 3 Cro. 78. Therefore, if in ſuch Cate an Action of Co- 
venant be brought, the Defendant muſt not only plead the Statutes which 
make the Leaſe and Covenants void, but muſt alſo plead the performance 
of Covenants to the time of the eighty days abſence expired, Mich. 22 C 
23 Eliz. Dyer 372, 373. 


CHAP. XLIV. 


Leaſes by Eccleſiaſtical Perſons by whom to be confirmed, and 
what Confirmations are good. Of Variances in Leaſes, &c. and 
miſnaming Corporations. 


T hath hitherto been ſhewed what Rules Eccleſiaſtical Perſons are to 
obſerve in making of Leaſes, eſpecially to bind their Succeſſors, wiz. 


with reſpect to the aforeſaid Statutes; It follows to be ſhewed, what Rules 
before the making of the ſaid Statutes, and notwithſtnnding the ſaid Statutes 
are at this day to be obſerved by them with reſpe& to the Common Law. 
Firſt then, in many Caſes the Conſent and Confirmation of others muſt be 
obtained to make a Leaſe good againſt the Succeſſor. Bur when we ſpeak 


of the neceſſity of Confirmation we ſpeak only in the Caſe of ſole Corpora- 


tions, for Corporations aggregate of many, as Deans and Chapters, Maſter 


and Fellows of a College, may by the Common Law make any Grant of, or 


out of their Poſſeſſions which they hold in common, although the Dean, &c. 


were preſentable ; but no ſole Corporation had ever that liberty allowed them 
by the Common Law. The Prudence of the Law thinking it not convenient 
to truſt any ſingle perſon alone with the ſole diſpoſition of his Eſtate which 
he held in the Right of his Church, and therefore ſubſtituted ſome whoſe Aſ- 
ſent and Confirmation is of neceſſity to the making good of all Grants to 
be made by them. 3 Co. 75. And theſe Corporations as to this purpoſe are 
of two ſorts ; Firſt, ſuch who have the whole Eſtate and Right of the Land 
in them, as Biſhops, who might at the Common Law before the reſtraining 
Statute of 1 El:2. was made have granted any manner of Eſtate with rhe 
Confirmation of the Dean and Chapter, which Confirmation was to be made ; 
Firſt, by Deed in the life time of the Biſhop ; and the Confirmation in this 
Caſe is but a Confirmation of the Deed, or as an aſſent given to the Biſhop 
to make ſuch Deed, and not of the Eſtate, for there is a diverſity as to that; 
for if a Diſſeiſor doth make a Charter of Feoffment to A. with a Letter of 
Attorney to give Seiſin, and before Seifin given the Diſſeiſee doth confirm 
the Eſtate of A. or the Deed made to A. this is clearly void, though Livery 
be made after ; for this muſt enure as a Confirmation of the Eſtate, which 
cannot be good before the Eſtate paſſed, which it did not before Livery made. 


Bur if a Biſhop makes a Charter of Feoffment with a Letter of Attorney, and 
| the. 
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the Dean and Chapter before Livery do confirm the Deed, this is a good 
Confirmation, and the Livery made after is good. The fame Law is of ; 
Confirmation of a Deed of Grant of a Reverſion before Attornment, 1 Ig, 
300, 301. See more fully of this Matter afterwards in this Chapter. 
But out of this Law of Confirmations at the Common Law, was excepted, 
That a Biſhop might grant Copy hold Eſtates in Fee, in Tail, or for Lite or 
Lives according to the Cuſtom of the Mannor, without any Confirmation by 
the Dean and Chapter; and the ſame Law was of Parſons, Prebends, Vicar, 
ec. without the Conſent of their Patron, G. and the Ordinary, 4 Co. 22. 
The ſecond ſort of ſole Corporations are ſuch which have not the abſolute 
Fee in them, as Parſons, Prebends, Vicars, and the like, and to their Grant, 
Leaſes, &c. at the Common Law, the Patron and Ordinary both mult give 
their Conſent ; wherein is to be noted (as is ſaid of the Biſhop) that the Con- 
firmation is but a meer aſſent to the Grant, and therefore if the Patron and 
Ordinary give Licenſe by Deed to the Parſon to grant a Rent Charge ou cf 
the Glebe, and the Parton doth it, this is good and binding to the Succellor, 
and yet is not a Confirmation ſubſequent, but a Licence precedent, Bro; 
Novel Caſes 201. 7 H. 4.15. Secondly, the Ordinary alone without the Dean 
and Chapter may agree thereunto, either by Licence precedent, or Confirm. 
tion ſubſequent ; for the Dean and Chapter have nothing to do with thi 
which the Biſhop doth as Ordinary, in the life time of the Biſhop, 1 I}. |. 
300. b. Though before the Statute of 32 H. 8. . 28. was made, no ſole Coryo. 
ration could have made any Leaſe or Grant which ſhould have bound the Suc- 
ceſſor without Confirmation of thoſe quorum Intereſt ; yet by that Statute Bi. 
ſhops, Deans, Archdeacons, Prebends, Chancellors of Churches, Treaſurers, 
Precentors, and all other ſuch like ſole Corporations, (Parſons and Vicars 
only excepted) are enabled to leaſe their Poſſeſſions for twenty one years or 
three lives without the Confirmation of any; but then their Leaſes muſt be 
made purſuant to the eight Rules before remembred in Chapter 42. or Confi- 
mation is neceſſary notwithſtanding the ſaid Statute, Trix. x1 Jac. C. B. the 
Biſhop of Satisbury's Caſe, 10 Co. 60. Yet it is to be noted, That if a Biſhop 
or other Eccleſiaſtical perſon enabled to grant without Confirmation by the 
Stature of 32 H. 8. c. 28. doth make a Leaſe for longer Term than twenty 
one years or three lives; or two Leaſes, the one for twenty one years, the 
other for three lives of the ſame Eſtate ; or if the Leaſe be not made to hold 
from the time of the making, but from the day of the making thereof; or 
that the old accuſtomed yearly Rent or more be not reſerved, and made 
payable yearly during the Term of the ſaid Leaſe, and by conſequence 
be not made of things uſually let; or of things out of 1 pl yearly 
Rent may be reſerved, Confirmation will not make ſuch Leaſe good to bind 
the Succeſſor, by reaſon of the reſtraining Statutes of x Eliz. c. 19. 13 Hg. 
c. 10. And therefore, as to ſuch who are within the Statute of 32 H. 8. the 
uſe of Confirmation ſeems to be chiefly, if not only this; that if the thing 
demiſed be not all in Poſſeſſion , or that the old Leaſe be not expired, or 
ſurrendred within one year after the making of the new Leaſe, ſuch new 
Leaſe muſt be confirmed, or the Succeſſor will not be bound thereby, Trix. 
11 Jac. C. B. the Biſhop of Salisburys Caſe, 10 Co. 60. And that in ſuch Caſes 
Confirmation is {till of uſe and neceſſity appears, becauſe Biſhops before tlc 
Iſt of Eliz. and other Eccleſiaſtical Perſons before the 13th and 18th of Eliz. 
might have made concurrent Leaſes with Confirmation; and by the Statute o 
1 Elia. Biſhops are not reſtrained from granting Leaſes in Reverſion, or con 
current Leaſes at any time after the firſt Leaſe made; nor are other Ecclcli- 


aſtical Perſons reſtrained from granting like Leaſes ; by the Statute of 13 E- 
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liz, c. 10. or by the Statute of 18 Eliz, c. 11. If a former Leaſe for years 
be ſurrendred, or ended within three years next after the making of ſuch 
new Leaſe; and therefore though the Statute of 32 H.8. doth not enable 
them to leaſe without Confirmation, unleſs the old Leaſe be expired, ſurrendred 
ayoided, or ended within one year next after the making of a new Leaſe ; yet 
with Confirmation a Biſhop, or other Eccleſiaſtical ſole Corporation may make 
concurrent Leaſes, reſpect being had co the aforeſaid Statutes, even as Corpo- 
rations aggregate may do without Confirmation, Jin. 21 Eliz. Fox v. Collier, 
Moor 107. But if an ancient Office be by a Biſhop granted to one, altho with 
no more than the ancient Fee, it ſhall not bind his Succetlor if it be not con- 
firmed by the Dean and Chapter; for ſuch Grants remain as they were at the 
Common Law, as was adjudged in the B;ſhop of Salisbury's Caſe, Irin. 11 Jac. 
C. B. 10 Co. 60. 

But as for Parſons and Vicars, they being excepted out of the Statute of 32 H. 
8. Confirmation is neceſſary in all Caſes, it any Leaſe or Grant be made by them 
to bind their Succeſſors. And that the Confirmation may be ſuch as may ſerve its 
end; it muſt be made by proper Perſons, and all muſt concur who have intereſt in 
the thing of which the Grant is made; accordingly the Grant of an Arch- 
biſhop or Biſhop is to be confirmed (when Confirmation is neceſſary) by the 
reſpective Dean and Chapter; and if there be two Deans and Chapters, both 
of them are to confirm all Grants, or they will be void againſt rhe Succeſ- 
ſors, for both are but one in reſpect of the Biſhop, if the Biſhop is choſen 
by both, e Biſhop of Coventry and Lichfield's Caje, Statham Abr. tit. Aſſixe, 
Co. 1 Init. 301. 4. Trin. 8 Jac. 12 Co. 71. But if two Biſhopricks that were 
originally diſtinet, be by lawful Authority united, and the Uſage hath been 
time whereof, ec. ſince the Union, that the ſeveral Deans and Chapters 
have made Conſirmations ſeverally, that is, each Dean and Chapter, of Grants 
made of the things belonging to their Biſhoprick before the Union, the U- 
nion not being extant, it ſhall be intended that the Union was made ſpecially 
and in ſuch manner that notwithſtanding the ſame, Eſtates made, ſhall be 
ſeverally confirmed as before that Union, and ſuch Confirmations ſhall then 
be good, Irin. 8 Jac. 12 Co. p. 71. So if there have been two Deans and 
Chapters belonging to one Biſhoprick, who have both uſed to confirm the 
Grants of their Biſhop, and one Dean and Chapter hath ſurrendred their 
Church and Poſſeſſions to the King, and then the Biſhop doth grant Lands 
wich the Confirmation only of the remaining Dean and Chapter; this Grant 
binds his Succeſſors; yea, and although after ſuch Confirmation, tlie Dean 


and Chapter that had ſurrendred and was thereby diſcharged, be again erect- 


ed, as was held by the greater part of the Juſtices in Irelund, and by five Ju- 
ſtices in Eng, who certified their Opinion to be ſo into Ireland, Paſeh. 
11 Elz. Dyer 222.6. 1 Init. 30f. a. But if a Biſhop hath no Dean and Chap- 
ter, his Grants are to be confirmed by the Clergy of his Dioceſs, Trin. 2 Fac. 
in the Exchequer, the Kine v. Sir Ambroſe Forth, Davis f. I. 

Whenever a Dean and Chapter doth confirm ; that the Confirmation may be 
good, rhe Dean muſt joyn with the Chapter, and not one who is Deputy or 
Sub- Dean only, who is a Stranger and not one of the Chapter, for ſuch Perſon 
is uncapable of being a Dcan ſubſtitute, or Proctor; and alſo its generally ſaid 
that the Common Law will nor ſuffer that the Members of a Corporation 
ſhould give their aſſents by Proctors, or Subſtitutes, for which is cited 11 F. 
4. J. 64. where upon a Compoſition for Tithes a Parſon granted an Annuity to 
the Abbey of Battel, which Grant was confirmed by the Biſhop, and Dean 
and Chapter being Patrons ; but it appears by the Deed of Confirmation, that 
the Dean was abſent, and did not put his Scal rhereto, but that the Chan- 


tor, 
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tor who was his Commiſſary did it for him; and there it was held, that tho 
the Dean might have a Deputy to exerciſe his Spiritual Juriſdiction, yet that 
ſuch Deputy cannot charge the Poſleſſion of the Church, Pauſch. 5 ac. B. R. 
in Pemerton and Allen's Caſe, Davis f. 47. II H. 4. 84 Latch 251. And when 
the Caſe was, that a Leaſe was made by the Free Chapel and College of i. 
Jor under the Common Seal, yet the Dean or Warden himſelf was not Party 
to the Leaſe, but one that was his Deputy in his ablence, and upon Suit to 
avoid the Leaſe, a Stature of the College was ſhewed for the Authority of 
the Deputy to exerciſe and perform the Office of the Dean in all things i, 
Perſen' & Collegium, exc. yet the Judges did hold, that the Confirmation wa,; 
not good by the Deputy, for that he had no Authority to confirm this Leaſe 
by the College Statute ſhewed, and this was chiefly upon the Expoſition o 
the Word Collegium, for thereby all the Poſſeſſions of the College are not to 
be underſtood, but only the Scite and Circuit of the College or place of its 
Scituation, Mich. 6 7 Eliz. Dyer 233 b. From which Cale it ſeems to fol 
low, that if by the Statutes of a Church the Deputy Dean may confirm Grants 
and joyn in the making of Leaſes, as if the Dean himſelf was preſent and 
did the ſame, that ſuch Confirmation and Grants ſhall be good. 

As a Deputy-Dean generally ſpeaking cannot confirm, ſo neither can he 
that is but a meer Commendatory Dean, viz. a Dean by Recipere in Comme:- 
dam, although that he may with the Chapter chuſe a Biſhop ; becauſe that he 
is but Depeſitarius, yet ſuch Commendatory Dean may be ſued by chat Name, 
and may take the Profits, and exerciſe the Juriſdiction, and yer is not a 
Dean compleat, See 27 H. 8. 15. Hill. 22 Jac. B. R. Evans and K iſſin v. d. 
ſmith, Noy 93. and Palmer 460, 480. Latch 237, 250, 251. But if a Dean 
be elected Biſhop, and before his Conſecration doth obtain Diſpenſation to 
hold his Deanry in Commendam, ſuch Dean may well confirm, &. And if be 
be tranſlated to another Biſhoprick, and after his Election, and before Con- 
firmation doth obtain Diſpenſation to hold the ſame Deanry in Commendan 
with his ſecond Biſhoprick, his old Title remains, and Confirmations and 
other Acts done by him as Dean, are as good in Law as if he had never 
been made Biſhop, Trin. 3 Jac. B. R. Evans and Kiffin v. Alſmith, Palmer 360. 
Jones 158. Irin. 2 Car. Thornborough's Caſe, Bendlows 187. The Law I ſuppoſe 

to be the ſame, as to Commendatory Biſhops in both Caſes ; and when there 
is a meer Commendatory Biſhop of a Dioceſs the Archbiſhop confirms ; bur 
Quære who confirms the Biſhop's Grants and Leaſes when there is a meer Com- 
mendatory Dean, if not the Clergy of the Dioceſs, as in the Caſe when there 
is no Dean and Chapter. 

Though one that is Dean, be Dean de jure, as well as de fad, yet neither 
he, nor any other of the Corporation hath a negative Voice; but Confirma- 
tions and other Grants are good if made by the major part of the whole 
Corporation ; for the Dean and major part of the Corporation makes thc 
Corporation though the reſt diſſent, 14 H. 8. 29. 21 E. 4. 27. 15 E. 424 
9 H.6.32. And for this purpoſe it hath been Enacted as followeth. Albelt 
that by the Common Laws of this Realm of England, all Aﬀents, Cl! 
ons, Gꝛants and Leaſes had, made and granted by the Dean, CUarden, 122% 
voſt, Baſter, Pꝛeſident oz other Governour of anp Cathedzat Church, Dol. 
pital, College, 02 other Coꝛpozation, by whatſoever name they be fnco2ps 
tate 02 founded, with the aſſent and conſent of the moꝛe oz greater part of 
their Chapter, Fellows o; B2ethten of ſuch Cozpozation, having Gciccs 
of aſſent thereunto, be as good and effectual in the Law to the G2antces 
and Leſſees of the ſame, as if the reſidue of the whole number of (vc 
Chapter, Fellows and Brethren of ſuch Cozpozation, having Golces of d 
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ſent, had thereunto conſented and agreed; pet the ſaid Common Laws not- 
withſtanding divers Founders of ſuch Deanries, Hoſpitals, Colleges and 
Coppozations within the ſaid Realm, have upon the Foundation and Eſta- 
blihment of the lame Deanries, Hoſpitals, Colleges and other Cozpozati- 
ons, eſtabliſhed and made amongſt other their peculiar As, local Statutes 
and Owinances, that it any one of ſuch Cozpozation, having power oz au- 


thozity to aſſent oꝛ diſaſſent, ſhoutd and would deny any ſuch G2ant 02 G2ants 


that then no ſuch Leaſe, Election, 02 Gzant ſhould be had, granted oz leaſed, 
and fo2 the perkozmance of the ſame, every perſon having power of Aſſenc 
to the lame, have been and be daily thereunts ſwo2n, and fo the reſidue 
map not pꝛoceed to the perteaton of ſuch Elections, Grants and Leaſes, ac- 
coding to the courſe of the Common Laws of this Realm, unleſs they 
ould incur the danger of Perjury : Foz the avoiding whereof, and koz the 
due Execution of the Tommon Law untverſally within this Realm, and 
every place in one confozmity of reaſon to be uſed : Be it oꝛdained, eſtabliſh 
ed and enacted by the authonty of this preſent Parliament, that all and every 
peculiar An, Ozder, Rule and Eſtatute Heretotoze made, oz hereafter to be 
made by any Founder 02 Founders of any Poſpital, College, Deanry 02 o- 
ther Cozpozation, at oz upon the foundation of any ſuch Þoſpital, College, 
Deanrp, oz Cozpozation, whereby the Gzant, Leaſe, Gift o2 Election of the 
Governo2 02 Ruler of ſuch Hoſpital, College, Oeanry 9? other Cozpozation, 
with the aſſent of the moze part of ſuch of the ſame Hoſpital, College, Dean- 
ry, 02 Cozpozation, as have 02 ſhail have Aoice o2 Aﬀent to the ſame, at 
the time of ſuch Szant, Leaſe, Gift oz Elecion hereafter to be made, ſhould 
be in any wiſe hindzed oz let by any one 02 moze, being the lefler number of 
ſuch Cozpozation, contrary to the fozn, ozder and courſe of the Common 
Law of this Realm of England, ſhall be from hencefo2th clearly fruſtrate, 
vol d, and of none effect. And that all Daths heretofoze taken by any perſon 
02 perſons, of ſuch Hoſpital, College, Deanry, and other Cozpozation, ſhaif 
be, fo2 and concerning the obſervance of any ſuch Dzder, Eſtatute oz Rule, 
deemed vold and of none effect. And that from hencefoxh no manner of per- 
ſon o perſons of any (ſuch Poſpital, College, Oeanry, oz other Cozpozation, 
ſhall be in any wiſe compelled to take an Dath fo2 the obſerving of any ſuch 
Der, Eſtatute, oz Rule, upon the pain of every perſon giving ſuch Dath, 
to fozfett fo? every time ſo offending five pound: The one Moiety thereof 
to be to the uſe of our Sovereign Lozd the King; and the other Yoiety 

thereof to any of the King's Subjects, which will ſue fo2 the ſame, in any of 
the King's Courts of Recozd, by Action of Debt, Bill, Plaint, Jnfozma- 
tion 02 otherwiſe wherein the Defendant ſhall not be admitted to wage his 


Law, no2 any Pꝛotedion noꝛ Eſſoign, 02 any other dilatozy Plea admitted oz 


allowed. Stat 33 H. 8. cap. 27. 

Though it be ſaid before, that Confirmations and other Grants are good 
if they be made by the major part of the Dean and Chapter, yet as well the 
other Members conſenting as the Dean muſt be perſonally preſent to give 
their Conſents ; for it is generally ſaid, that when a Corporation ſhall paſs 
any Intereſt, the Common Law will not ſuffer that the Members of the Cor- 
poration ſhall give their Aſſent by Proctors, or Subſtitutes, but that the) 
ought ro be Capitulariter Coneregati in one certain place; otherwiſe if they be 
ſcattered in ſeveral places, that which they (hall do, ſhall not be ſaid to be 
the Act of the Corporation, but rhe Deed of them in their ſingular and pri- 
vate Capacity, and ſhall not bind; yet it was agreed, that the Dean and Chap- 
ter are not confined to the Chapter-Houſe, but may aſſemble and make their 
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Acts in any other place, ſo it be a place certain, Sec 21 E. 4. 26. 27 Aſſ. 21, 
Ie Caje of the Dean and Chapter of t ernes, Paſch. 5 Jac. Davis 48. 

As the major part of the Corporation muſt give their Conſents to Confir 
mations, and other Acts, in one place, ſo at one time ſimul &. ſemel, and not 
ſcatteringly, or on ſeveral days; for the conſent of the Corporation being ex. 
preſſed by the putting their Scal to the Decd of Confirmation, or other Wii. 
ting; if che major part be not preſent to conſent when the Conlent is { 
expreſſed, hat is then done is void for want of the Conſent of the majoi 
part of the Chapter; and in ſuch Caſe the particular Conſents of their Men. 
bers given aſter, ſhall not make it good. Alſo the major part of the Mem. 
hers being aſſembled, ought ro give their Voices, and Contents ſingly and di. 
ſtinctly, and not in a confuſed and uncertain manner. as may be done in the 
Choice of Knights of the Shire, &c. and when the majort part doth fo conlent, 
their Conſent ought to be expretied by the fixing of their Seal to the Deed 
of Confirmation or other Grant, 4 H. 6. 17. See for theſe Points Davis 48, 

If a Grant or Leaſe is made by a Corporation aggregate, as for in. 
ſtance, If a Leaſe be made by a Maiter, Brothers and Siſters of an Hoſpital, 
and the Words of the Indenture be, Hæc Indentura inter Maugiſtram, Frames 
& Sorores, Ec. teſtatur, that the Maſter with the Aſſent of the Brothers and 
Siſters aforeſaid, have leaſed to A. In cujus rei Ieſtimonium the ſaid Maſter 
wich the aſſent of the Brothers and Siſters aforeſaid, have put to theit Com. 
mon Scal,ſuch Leaſe is void; for here the Brothers and Siſters being one entire 
Body with the Maſter, are not Parties to ſuch Indenture, but give their Con- 
ſent only, and a Corporation aggregate is but one Perſon in Law, viz. one Bod 
(30 Eliz. the Provoſt of Queens College in Oxford's Caſe, 4 Leon. 45.) and a Body 
cannot be diſtinct, fo as one part can conſent to the Acts of the other; for 
this is not like the Caſe of Joyntenants, nor like the Caſe of a Parſon, Pa- 
cron and Ordinary, where the Parſon with the Aſſent of the Patron and Or. 
dinary doth grant, & c. for there the Parſon is the Principal Grantor, and the 
others have not any real intereſt in the Land, by Ayliff and Clench v. Gurdy. 
Trin. 26 Eliz. C. B. Clark, Caſe, 4 Leon. 11. 

When a Dean of a Cathedral doth make a Grant, or Leaſe of any of his 
Poſſeſſions of which he is ſolely ſeized to bind his Succeſlors, which doth 
want Confirmation, this as is ſaid, regularly muſt be confirmed by the Biſhop 
and Chapter of the ſame Church, and not by the King, although that he be 
Patron of ſuch Deanry. Bur there is ſome doubt whether the Biſhop's Con- 
firmation be neceſſary to ſuch Grants; I find it laid down as a Rule, that the 
Biſhop's Confirmation, as well as the Confirmation of the Chapter, is neceſ- 
ſary in all Leaſes or Grants made by the Dean, Parſo»'s Counſellor, fol. 124: 
cap. 10. and what is ſaid by Fitzherbert in bis Natura Brevinm tit. Sine aſſerſ# 
Capituli, that the Biſhop and Chapter arc bur in Law looked upon as one Bod), 
ſeems alſo to favour this Opinion; for tis reaſonable, that rhe whole Bod) 
ought to conſent to the granting their Poſſeſſions, and not, that the Biſhop 
who is the Head of the Body ſhould be unconcerned therein; alfo the Po!- 
ſeſſions of the Dean are ſaid to be derived from, and carved, out of the Bi. 
ſhoprick, and the Biſhop de Jure is ſaid to be the Patron of the Dean), 
17 E. 3. 40.b. which are all ſtrong Argumenrs for the Biſhops Confirmation; 
yet I have not met with any Book Cate expreſly to warrant the Opinion laid 
down by Parſon“s Counſellor ; but rather the coatrary, that the Confirmation 
of the Chapter without the Biſhop, is ſufficient ro make good the Dean's Leaſcs 
or Grants that need Confirmation, as D/er 40. 273. 349. pl. 18. Plowd. 35 
1 Rolls Abr. 478. 481. therefore Quere; and ice Regiſt, Orig. 230. 6. But 11 
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ſuch Deanry be meerly donative, then the King's Conſent and Confirmation 
is to be obtained; but whether the King's Confirmation without che Chapter 
in ſuch caſe be ſufficient Quere. However I conceive, that the Biſhop's Confir- 
mation is not neceflary in ſuch cate, nor to the Grants of any Incumbent of a 


Parſonage or Vicarage that is meerly donative, but only the Patrons thereof. 


The Dean of Mell might anciently have paſſed his Poſſeſſions belonging 
to his Deanry with the Aſſent of the Chapter without the Biſhop's Confirma- 
tion, and after this Deanry of Wel/s was ſurrendred by the Dean thereof with 
all Poſſeſſions thereunto belonging, and ſo diſſolved; and by Act of Parlia- 
ment this Diſſolution was confirmed, and a new Deanry erected, and the Nomi- 
nation (by Letters Patents) of a newDean and his Succeſſors given to the King 
and his Succeſſors, and thereby alſo enacted, that the new Dean and his Succeſ- 
ſors might grant, demile and part with their Poſſeſſions in the fame manner and 
form as the ancient Deans might and uſed to do; in this caſe it is not needful 
to have the Biſhop's Confirmation of a Grant made by the new Dean, but of 
the Chapter only ; for that his Confirmation of the Grants of the old Dean 
was not necellary, neither is the Confirmation of the King of the new Dean's 
Grants neceſſary, becauſe this Deanry it ſeems was uot a meer Donative be- 
fore the Diſſolution rhereof, and by the Stature the new Deanry is made 
to be of the ſame nature as the old Deanry was, Paſch. 10 Elix. C. B. Mal- 
rond v. Pollard, Dyer 273. 1 Rolls Abr. 478. 

If an Archdcacon, or Prebendary do make Grants to bind their Succeſſors 
which do want Confirmation, they are to be confirmed by the Biſhop, Dean 
and Chapter, Paſch. &. Trin. 15 Fac. B. R. Smith v. Bowles, 1 Rolls Abr. 479. 
and 481. Trin. 7 Eliz.C. B. Hodskins v. Tucker, Dyer 239. 

If a Parſon Vicar, Prebendary, & c. that have not the Feeſimple in them 
doth make a Grant to bind his Succeſſor, it is to be confirmed by the Patron 
but if a Corporation aggregate of many, as Dean and Chapter, &. or an 
ſole Corporation that hath the abſolute Fee, as a Biſhop, &c. doth make a 
Grant, this is good without their Founder or Patron, although the Dean, ec. 
were preſentable, 1 Inſt. 300.b. And if the Parſonage or Vicarage be a Dona- 
tive, then the Confirmation is to be by the Patron only, Paſch. 16 Eliz. Dyer 
273. b. But if not, and the Biſhop be not Patron, by the Patron and Ordinary, 
but the Confirmation of the Dean and Chapter in ſuch Caſe is not neceſſary. 

It is ſaid that though the Guardian of the Spiritualties may inſtitute, yer he 
cannot confirm, 7 H. 4. 97. | 

If an Appropriation be made to the Patron of the Church by the Aſſent of 
the King and Biſhop, this is ſufficient without the Confirmation of the Dean and 
Chapter, and ſhall bind the * Succeſſor; for the Biſhop gave nothing 
by his Aſſent, not having any Right as Patron, but only as Ordinary, 1 Rol/s 
Abr. 481. contra 46 A/. 4. Brock Dean and Chapter 18. However, if the Bi- 
ſhop be Patron of any Deanry, Archdeaconry, Prebend, Parſonage or Vi- 
carage, G. and the Incumbents Grant be to be confirmed, the Biſhop 
himſelf muſt confirm (as I conceive,) and his Confirmation alone withour 
the Confirmation of the Dean and Chapter ſhall make the ſame good to 
bind the Succeſſor, as it is ſaid to be agreed, Paſch. 13 Jac. B. R. Smith v. 
Bowles, 3 Bulft. 290. For which is cited 33 H. 8. Brook's Caſe 46. But this Con- 
firmation it ſeems to me, ſhall only ſtand good during the Life of the Biſho 
that did make it, and of the Succeſſor Incumbent that found the Church 

charged, becauſe the Advowſon is part of the Poſſeſſions of the Biſhoi rick, 

I1 H. 6. 9. 33 H. 8. Broke Leaſe 64. Paſch. 9 Eliz Dyer f. 357.2. See 1 Rolls 
Abr. 481. 1 Init. 300. . And it is ſaid, that if a Biſhop be Patron and 
Ordinary, and doth confirm a Leaſe made by the Parſon without the Dean 
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and Chapter, and after the Parſon dieth, and the Biſhop collateth another 
and then is tranſlated, yet this Confirmation remaineth good, for that the 
Revenues that are to maintain the Succeſſor are not thereby diminiſhed, ang 
ſo it is if the Biſhop dorh reſign, yet ſuch Leaſe will be void by the Biſhg. 
Death; but when by the Biſhop's Grant the Revenues of the Biſhoprick be im. 

aired that ſhould maintain the Succeſſor, there the Privation or Tranſlation 
of the Biſhop is all one with his Death, 1 It. 329. 4. 

If the Biſhop of A. be Patron of the Church preſentative of B. which lies 
within his Dioceſs, and this is the Corps of a Prebend in the Church of A. and 
the Biſhop of A. is alſo Patron of the Church of C. which is allo Preſentathe 
and lies in the Dioceſs of the Biſhop of D. and afterwards the Church of C. 
lawfully annexed and united by the Aſſent of the Biſhops, Deans and Chap 
ters of both Dioceſſes to the ſaid Prebend of B. and afterward the Biſhop of 
A. doth collate J. S. to the ſaid Prebend, which now by the Union doch coy. 
{iſt of both Churches, and doth inſtal him in the Cathedral Church of A. and 
then the Prebendary doth make a Leaſe for years, which is confirmed by the 
Biſhop, Dean and Chapter of A. and not by the Biſhop of D. yet this is » 

ood Confirmation; for by the Union, the Biſhop of D. hath annexcd the 
Church of C. to the Prebend of B. and ſo hath deprived himſelf of the poycr 
of Confirmation as Ordinary, for after the Union the Prebendary is inveſted 
in both Churches by his Inſtalment without any other Preſentment, Admif: 
ſion, Inſtitution or Induction to the Church of B. or C. Paſch. 10 Fac. B. l. 
Leigh v. Hellyer, 1 Rolls Abr. 479. Mich. 39 & 40 Eliz. B. R. Dr Herbert v. 
Munday, 3 Cro. 587. & Paſch. 14 Car. 2. H. R. Gie v. Rider, 1 Siderfin 75. 
Þ - % - 

That the Patrons Confirmation may be ſufficient, no other Perſon ought to 
have any Intereſt in the Patronage, but the Patron or Patrons that do conf; 
for thoſe Grants that are confirmed, being to bind Succeſſors, are in the nature 
of a Charge upon the Advowſon, and therefore ought to be directed by the 
Eſtate which the Confirmer hath, and being derived out of the Eſtate of the 
Advowſon,can endure no longer than the Eſtate of the Patron confirming doth 
abide, 1 In. 300. b. Maund and Frenche's Caſe, Hill. 13 Jac. 1 Rolls Rep. 361. 
1 Rolls Abr. 480. Accordingly if there be a Patron paramount, as well as an 
immediate Patron, Confirmation of the immediate Patron without the others 
Confirmation is not good; for inſtance, if a Parſon be Patron of the Vica- 
rage of the ſame Church, and the Vicar doth make a Leaſe confirmed by the 
Parſon and Ordinary only, this is not good, without the Confirmation of che 
Patron of the Rectory allo. So if the Patron's Eſtate in the Advowſon that 
confirms be conditional, and after the Condition is broken, thereby the Con. 
firmation is void, as determining with the Eſtate of the Confirmer, 1 Ja,. 

OO. h. Or if the Patron that confirms be bur Tenant in Tail, or Tenant 
for Life, his Confirmation ſhall only bind tuch Incumbents as come into his 
Church during his own Life, 31 Ed. 3 tit. Grants 61. and accordingly it 4 
agreed by Coke and Dodderidge, that if a Parſon doth make a Leaſe for ycars, 
which is confirmed by Patron and Ordinary, che Patron being Tenant in Tail, 
che Patron and Parſon both die, and the Iſſue in Tail doth preſent another, Ni 
Preſentee ſhall hold the Rectory diſcharged of ſuch Leaſe. And alio che 
agreed, that although rhe Iſſue in Tail after a Preſentation doth levy a Fit, 
yet the Preſentee of the Conuſee when the Church becomes void 23", 
thall hold it diſcharged alſo ; for that rhe Confirmation was defeated by ti 
Preſentation of the Iſſue in Tail, Paſch. 14 Jac. B. R. Maurd v. French, I Ro 
Rep. 361. the ſame Caſe, Hill, 13 Jac. Brideman 95. But if the Patron that!“ 


Tenant in Tail doth diſcontinue the Eſtate in Tail, the Leaſe ſhall ſtand 
800 
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good during the Diſcontinuance, or if the Eſtate Tail be barred, it ſhall ſtand 
ood for the whole Term, 1 IA. 300. b. 
If the Chaplain of a Chantry or Free Chapel that was a Donative had made 
a Leaſe for years before 32 H. 8. and the Patron of the Chapel being ſeized 
of the Patronage in Tail, had confirmed ir, this ſhould not have bound the 
Chaplain of the Ifſuc in Tail, Dyer 8 Elix. 252. And if in ſuch Cafe, the Pa- 
tronage of the Donative came to the King by the Statute of Chantries, nei- 
ther the King, nor his Clerk ſhould be bound by the laid Leaſe ; but if the 
Donor levied a Fine after the Confirmation, by which the Iſſue in Tail was 
bound from avoiding the Leaſe, the King allo ſhould be barred. 1 Rolls Abr. 
480. If Tenant in Tail of an Advowlon and his Son and Heir Apparent do 
join in a Grant of the next Avoidance, and after the Tenant in Tail dies, 
the Son ſhall avoid the Grant, becaule he had nothing in the Advowſon at the 
time of the Grant made, Mic. 12 Jac. Wyvil and Scroop v. Ewbank and Top- 
ſhal, 1 Rolls Abr. 482. | | 
If there be three Coparceners or Tenants in Common of an Advowſon, the 
Confirmation mult be made by all of them, elle it will not bind the next In- 
cumbent, becaule they are all but one Parron (by Coke.) But if there be a 
Compoſition to preſent by turns, Quere, if a Leaſe confirmed by him that 
hath the next Term when the Church voids, ſhall not be good to bind his 
Preſentee; But if of the three Coparceners or Tenants in Common, one 
be a Feme Covert and ſhe confirms, her Act is void, and ſhall not bind het, 
her Hcirs or Clerk, but only during the Coverture, 1 Rolls Abr. 479. 
Quære if the Succeſſor of the Incumbent that made the Leaſe be collated up- 
on the Title of Laps by the Succeſſor of the Biſhop that confirmed it, whether 
ſuch Clerk be bound, (it ſeems not ;) for that the Ordinary hath no Intereſt, 
but preſents in Right of the Patron, and ſo his Clerk (hall be ſo far bound 
and no farther, then the Clerk of him that ſuffered the Laps ſhould have been, 
Mich. 32 & 33 Eliz. B. R. Lancaſter v. Lucas, 1 Leon. 233 
Though he that confirms as Patron hath the Fee ſimple of the Advowſon in 
him, yet if before he confirms, he hath granted away rhe next Avoidance, his 
Confirmation of the Preſentees Leaſe will not be good to bind the Preſentee 
of the Grantee of the next Avoidance, unleſs ſuch Grantee doth alfo confirm, 
By Brown, Irin. 6 Eliz. Moor 67. Mich. 3 & 4 Ph, & Mar. Dyer x33. 4. 
And if the Preſentee of him that hath the next turn doth enter and void 
ſuch Leaſe (as he well may) and then dying, the Patron of the Fee doth 
preſent a new Incumbent, this new Incumbent ſhall hold the Benefice diſ- 
charged of the Leaſe which was confirmed by his Patron, as his Predeceſſor 
ſhould nave done, for the Leaſe was fully avoided by the Entry of his Pre- 
deceſſor, and not for his time only, becauſe the Predeceſſor that avoided it 
had the intire Fee (as much as any Parſon may have of a Rectory preſentative) 
and when he was in and had evicted the Leflec, it was an abſolute Eviction 
of the intire Term without expectation of Revivor, and was an Eviction, 
not only for himſelf and his own time, but alſo for all his Succeſſors, Per 
Curi am, upon a Writ of Error, Pa{ch. 16 Car. B. R. Plomden v. Oldford. 1 Cre. 
582. the ſame Caſe, Jones p. 454. See the Earl of Bedfora's Caſe, 7 Co. f. 8. Trin. 
It fac. Spencllom v. Burket, Hob. 7. 1 Inſt. 46. a. So if the Incumbent of an 
Uſurper doth make a Grant, which is confirmed by rhe Uſurper, and the Or- 
dinary, and in a Quare Jupedit the true Patron doth recover, and remove the 
ncumbent, the Grant thereby is defeated, becauſe it was not made and con- 
ſirmed by rhoſje that were Parſon, and Patron in Right, 1 R Abr. 430.where 
e cites 9 H. 6. 33. (which warrants not what he ſays but the contrary.) 


But 
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Bur note, that a Patron may not only confirm explicitely by his Deed or 
Writing, bur alſo by conlequence of Law; for it a Parſon doth make a Leaſe 
for years to the Patron who doth grant over or aſſign it to another, this is a 
Contirmation in Law by the Patron; but without ſuch Aſſignment the Ordina. 
ry's Confirmation ſhall not make the Leaſe good to the Patron to bind the Suc. 
ceſior according to Mewcomb's Caſe, cited in the Caſe of Eccleſtaſtical Perſons, 
5 Co. 15.4. 1 Cro. 38. Paſch. 14 Jac. B. R. Maund v. French, 1 Rolls Rep. 361, 
171. 1 Inſt. 301. b. 302. 42. But then the Patron ought to be abſolute] 
ſeized of the Advowſon, otherwiſe it ſhall bind but according to the Eſtar: 
that he hath therein. 

As by conſequence of Law Confirmation may be without Writing, ſo if 
it be by Writing, by conſtruction of Law it may be for longer Term than i; 
thereby expreſſed; as if a Patron doth at this day make a Leaſe for twenty 
one years, and the Patron and Ordinary do confirm his Eſtate for ſeven years, 
this by che Conſent of all, is a Leaſe well confirmed for the ſeven year, 
Mich. 16 & 17 KEliz. C. B. Dyer 338. and by ſome ſhall amount to a Confr: 
mation of the whole Term of twenty one years, as by Richardſon, who tock 
a difference where the Eſtate is confirmed, and where they confirm the Land 
for ſeven years; in the firſt Caſe, the Confirmation confirms all the Eſtate; 
but where they confirm the Land for ſeven years, that Confirmation ſhall 
not inure but according to the Term limited, and that difference was agreed 
by Croke and all the Serjeants at the Bar; but Hutton doubted, Hill. 3 Ci 
C. B. Tomlin ſons Caſe, Hetley 75. And accordingly when a Prebend demiled 
a Rectory parcel of his Prebend for ſeventy years, and after the Biſhop con- 
firmed the fame Demiſe for fifty one years, and the Dean and Chapter like. 
wile confirmed the ſame for fifty one years and no more. It was held by al 
the Juſtices, that they might confirm ſeverally, and that their Confirmation 


were available for the reſt of the Term after fifty one years, wiz. for the whole 


ſeventy years; for when the Biſhop, Dean and Chapter reciting the Demiſe 
of ſeventy years, do confirm Dimiſſuonem predifam in forma prædicta, thele 
Words pro termino fifty one years & nor ultra, come too late; and the Leaſe 
being for ſeventy years, it is repugnant to confirm 1 predidam for 
fifty one years. But if the Biſhop, Dean and Chapter had recited the Leaſe, 
and had confirmed the Land to the Leſſee for fifty one years, the ſame had 
been good for that Term only, for then there ſhall nor be any ſuch repug- 
nancy in the Confirmation. And a difference is in this ſame Caſe made, be- 
tween a bare Aſſent without any Right or Intereſt, and an Aſſent coupled 
with a Right or Intereſt ; for the Termor who is to perfect a Grant by bis 
Attornment cannot aſſent for a time, nor upon Condition, nor for part of 
the thing granted, but it ſhall abſolutely enure to all, becauſe he hath but a 
bare Aſn which cannot be qualified or apportioned ; but the Biſhop who 15 
Patron, and the Dean and Chapter have an Intereſt in the Prebend, and eve!) 
part of it, 3 Cre. 79. For the Patron hath Jus conferend;, and a Releaſe unto 
the Patron of an Annuity in the time of Vacation is good, as it is holden in 
21 H. 7. 41. 8 E. 3.28. Perſeys Caſe, 33 E. 3. Aid de Roy 103. 8 H. 6.24 
And alſo it is holden in 3 1 E. 2. Grants go. 16 F. 3. Aunty 23. 8 K. 2 . 
nuity 53. that the Patron and Ordinary may charge the Glebe in time of Va- 
cation; and FI N. B. 49 ſaith, that the Right is in the Patron and Ordinaty, 
Litt. cap. Diſcentinuance ſed. 144, 145. So if a Leaſe be made of twenty Actes, 
they may make a Confirmation as to part of the Land, 27. to one or more 
Acres, ſo they may confirm part or all upon Condition; by which it appear 
eth, that they have not a bare Aſſent as in Caſe of Attornment, but an an 
clothe 
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clothed with an Intereſt. Another difference was taken between a Leaſe for 
years, and a Leaſe for life, a Gift in Tail or a Feottmer:t in Fee; for if a 
Prebendary make a Leaſe for years, Confirmation may be made of the Land, 
as hath been ſaid before, for a lets number of ycars, for the ycars are ſeve— 
ral, although the Leaſe or Term be one. As if a Man make a Laie ol Lands 
for five years,rendring Rent every year twenty Pounds; the years are ſeveral io 
that an Action of Debt will lye tor the Rent every year, as it is adjudged in 


45 E. 3.8. But if a Prebendary make a Leaſe for lite, or a Gift in Jail, or a 


Feoftment in Fee, and Confirmation is made of the Land to the Leſſee, Doace 
or Feoffee, for one hour, it is good for cver, for an Eſtate of Freehold or Inheri- 
tance is intire, therefore it is, that if he who hath a Freehold or Inheritance 
be diſſeiſed, and confirmeth che Land to the Diſſeitor for one hour, it is good 
for ever; See for all theſe differences Pa. 37 Hlia. C. H. Feora's Caſe, 5 Ce. 8 1. 
Pajch. 38 Eliz. 1 Anderſon 47. and 1 Ii ſt. 297. 85 

The time when a Confirmation is made is not generaily to be regarded, for 
it is ſaid, that if a Biſhop doth make a Leaſe for years on the 24 of May, and 
the Dean and Chapter confirm it on the 1 of Mz, Uliis is a good Leate after 
the Biſhop's death, By Catlin and Souther, bur Wray objected that a Leate 
cannot be confirmed before it be made. Calin and Suite replyed that the 
Aſſent before is a good Confirmation of a Leaſe made after, Hill. 18 Eliz. 
Owen p. 33. and 14 Eliz. the Biſhop of Roc beter, Caſe, 4 Leonard. 23. So when 
a Biſhop made a Leaſe the 24 of My, which was confirmed the 34 of May, 
and ſealed the 4% of May, it was held that the Leaſe was well confirmed, 
Fuitice Harper's Rep. Mich. 14 & 15 Eliz. So when the Deed of Confirma- 


tion bore Date before the Deed confirmed, but by Agreement the Deed con- 


firmed was firſt delivered, the Confirmation was held good, 1 H.6. 8. For a 
Confirmation is but a meer Aſſent by Decd to the Grant, and therefore, if the 
Patron and Ordinary give Licence by Deed unto the Parſon to grant a Rent 
Charge out of the Glebe, and the Parton doth fo accordingly, this is good 
and binding to the Succeſſor, and yet is not a Confirmation tubſequent, bur 
a Licence precedent, 1 Inſt. f. 300. b. So if a Leaſe be made by a Biſhop 
ro the King, and a Commiſſion doth iſſue out of the Exchequer to take this 
Leaſe, and after the taking thereof, and before the Inrolment the Dean and 
Chapter do confirm the Leaſe, the Confirmation is good, though it be before 
the Inrolmenr ; becauie Confirmation is but an Aſſent which may be as well 
before the Leaſe as after, Evans and Aſcough's Caſe, Hill. 22 Jac. Latch 240. 
Trin. 8 Fac. Sir Edward Dimock's Caſe, 1 Rolls Abr. 478. 1 Inſt. 30. 4. Bur 
on the contrary it hath been held, that if a Confirmation be made and delivered 
before the Grant to be confirmed, this is not a good Confirmation; and in 
this Caſe it was ſaid, that if after the Grant, the Confirmation be delivered 
again, yet that will not make it good; for that it was a Deed by the firſt 
Delivery, and the ſecond Delivery will not make it good as an Aſſent, be- 
cauſe the Aſſent ought to be by Deed, and the firſt Delivery was void, 8 H. 
6.6. cited 1 Rolls Abr. 480. 

if a Confirmation of a Biſhop's Grant be made by the Dean and Chapter, 
after the Death of the Biſhop, this Confirmation comes too late, H.rper”; 
Rep. 14 & 15 Eliz. But by Clench, if the Confirmation be made in the Va- 
cation its good, 28 Eliz. Grirdul's Cale, 4 Leonard 78. but of this I much 
doubr, for the Death muſt void the Leate, which Confirmation cannor revive. 
And accordingly, when a Parſon did grant an Annuity, and then reſigned, and 
after the Patron and Ordinary did confirm the Grant, the Confirmation was 
of none effect, for that it was made after the Reſignation, and fo not till after 
the Grant of the Annuity was determined, 21 H. 7,1. And all Conficma- 


tions 


g 
| 


— 


— — — _=- -4, 2 


— — — — 
— —_— — „— —_ l 


376 


| 
| 
| 


— © 


who makes the Grant, and ſo in like manner, in the Lite of the Bithop, and 
every other ſole Corporation, 1 Iſt. 301. a. 

But if a Parſon dorh make a Leaſe, which is not confirmed by the Biſhop 
or Patron then in being, but by the ſucceeding Biſhop, and ſucceeding Patton 
this is a good Leaſe againſt the Succeſſor according to Newcomb's Caſe, 5 Ci. 


F. 15. Trin. 2 Car. B. R. Sir Robert Banniiter's Caſe, 1 Cro. 38. But if a Bl. 


hop doth make a Leaſe for one and twenty years according to the Statutes, 
and after doth make a concurrent Leaſe for years of the lame Land to ang. 
ther, and after and before any Confirmation of the ſecond Leaſe, the Biſhop 
doth make another concurrent Leaſe to a third Perſon, which is immediately 
confirmed, and after the ſecond Leaſe is confirmed alſo ; in this Caſe the fc. 
cond Lœaſe ſhall be good and eflectual by the Confirmation, although that the 
laſt Leaſe was confirmed before it; for the Confirmation doth not convey 
any Intereſt, but is only to make the Leaſe durable and effeftual, by Dye, 
Wejton and Carus, Trin. 6 Eliz. Moor 66. And upon this reaſon it hath been 
adjudged, that Leaſes made before the Statute of 13 Eliz. for more years than 
are allowed thereby, being confirmed after the ſaid Statute, are good, for the 
whole Term. And alſo becauſe the Statute of 13 Eliz. c. 10. doth only te- 
{train from alienating, not confirming, Mich. 38 & 39 Elz. Arking ſal v. Demy, 
Moor 459. P _ 25 Eliz. C. B. Higgins v. Grant, 3 Cro. 18. Mich. 23 G 14 
Eliz. in the High Court of Parliament, the Caſe of Eccleſiaſtical Perſons, 5 Ce. 
14. And ſo it hath been held per Curiam, that the Statute of 1 Eliz. did not 
reſtrain Biſhops from confirming the Incumbent's Leaſes made for above one 
and twenty years, although the Biſhop was as well Patron as Ordinary of the 
Church to which the thing leaſed did belong, Mich. 37 & 38 Eliz. Sir Ed. 
ward Denny v. Eghenital, 3 Cro. 430. 

A ſecond Rule at Common Law to be obſerved by Eccleſiaſtical Perſons, or 
Corporations in making Grants and Leaſes, is truly to name the Corporations 
according to the Name by which they are incorporated ; and this not only 
in making of Leaſes, but alſo Preſentations, Confirmations, &. Hill. 11 Jac. 
Dr. Array's Caſe, 11 Co. 19. So of Obligations, ec. | 5 E. 4. 201. Paſch.4 & 5 
Ph. & Mar. Bendlow 2. In like manner in all Grants made by others to them, 
the Corporation mult be rruly named. And yet in Preſentations it ſeems not 
to be altogether neceſſary to name the Corporation by its true Name; for 


when the King preſented to the Deanry of Norwich, and did miſtake and | 


miſrecite the Name of the Foundation of the Deanry, the Preſentation was 
held good, becauſe it was but a Commendation of a Perſon to the Dignity, 


and touched not the Inheritance, Trin. 8 Jac. C. B. the King v. -- --- 2 Cre. 


248. | Eh 
If Land be given to George Biſhop of Norwich, where his Name is Jr, 
for that in this and the like Caſes there can be but one of that Dignity or 


Name, ſuch Grant is good, albeit the Name of Baptiſm be miſtaken : So if 


by Licence Lands be given to the Dean and Chapter of Norwich, this is good 
although that the Dean be not named by his proper Name, if there were ? 
Dean at the time of the Grant; but in Pleading, his proper Name muſt 


ſhewed; ſo on the other fide, if the Dean and Chapter make a Leaſe with- 


out naming the Dean by his proper Name, the Leaſe is good, if there was # 


Dean at the time of the Leaſe made; but 18 E. 4. 8. Br. Corporations f. 59: 


is contrary. Yet a Leaſe being made by a Dean and Chaprer in theſe ou 


Nos Decanus & Capitulum without naming the Dean by his proper Name, t 


Leaſe for that reaſon was held to be void, Mich. 32 & 33 Elix. 1 Leon. 307. 
See Dyer 106. 11 Co. 21. Perkins 8. 27 fl. 6. 3. Hobard 32. Litt. Rep. 201. 


11 Co. 
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11 Co. 20. Owen 35. Dalliſon) 8. Note that any Man that alters his Name 
at Confirmation may purchaſe by his new Name, x Inſt. f. 3. 4. 1 Brownlee 
147. Lit. Rep. 182. And it is ſaid, that the Name of a Corporation is as the 
Name of Baptiſm which cannot be changed, 2 Bendlom. | 

But in theſe Caſes, it is not neceſſary that the Corporation be named ac- 
cording to the very Words, ſo that it be named according to the Senſe and 
Subſtance of the very Name although there be a Variation as to Circum- 
ſtances, Mich. 10 Jac. C. B. the Caſe of the Mijor ard Burgeſſes of Lyn Regis, 
10 Co. 120. and by Gaudy, Trin. 39 Eliz. Sherborn v. Lewis, Gouldsborongh 
120. Hill. 29. F anſhawes Caſe, Moor 228. Mich. 10 & 11 Eliz. Dyer 278. 
Trin. 30 Eliz. Fiſher v. Boys, Moor 266. Mich. 36 & 37 Elix. Lord North's 
Caſe, Moor 361. But the great Queſtion or Difference is, when the Name of 
a Corporation in any Grant or Deed ſhall be {aid to vary from the true Name 
in Subſtance, and when in Circumſtance only; we muſt note that there are 
according to Marwoed Chief Baron ſome things of Subſlance to be obſerved 
in every Corporation founded to pious Uſes, Firſt, It is needful that there 
be Perſons for the ſuport of the Corporation in which the Frechold and Go- 
vernment of it may remain, and they ought to have and be known by ſome 
Name, as Preſident and Scholars, or Maſter and Scholars, &c. and a Variance 
in this Name is a Variance in Subſtance. 

Secondly, That the Perſons ſhall be appointed ro one Houle certain in 
which they ſhall be reſident, which Houſe alſo ought to have a Name known, 
as College, Hoſpital, or the like; and Variance in the Name of the Houſe 
is a Variance in Subſtance. 

Thirdly, It ought to have the Name of a Saint to whom it is dedicated, 
or of the Perſon by whom it is founded, as Collegium Petri, or Pauli, or 
Gonvel-Hall, or Chriſi- Church, & c. and Variance in this Name of Dedication 
or Foundation is Variance in Subſtance. | 

Fourthly, It ought ro have a place known in which the Houſe ſhall ſtand, 
known by ſome Name before the Foundation, as Oxford, Cambridge, Lon- 
don, &c. and Variance as to this place is an eſſential Variance, Fill. 29 Eliz. 
Fanſheaw's Caſe, Moor 228. But it ſufficeth that there be a ſufficient demon- 
{tration of the place where the Corporation is, though it be not by preciſe 
Words comprized in the Charter, as in naming to ſay Academia Oxon pro 
Villa Oxon ; fo if a Town was incorporated by the Name of Major and 
Commonalty of ſuch a Town, as Briſtol, Exeter, &c. which afterwards 
are made Cities; it is good to ſay, Major and Commonalty of the City of 
Exeter, &c. after they became Cities; but more Preciſeneſs is uſed in the 
Body of the Name of the Corporation before the Place to which they are an- 


nexed ; yer in them that which is but an Ornament to the Name compre- 


headed in the Charter ſhall not hurt; as the Grant of St. George of Windſor, 
if it be of St. George the Martyr, &. is good, becauſe the Martyr is but 
an addition of Ornament to the Name comprized in the Charter, and ſo in 
reality is the ſame Name, Burton and Wrightmon's Caſe, Mich. 36 & 37 Eliz. 
B. R. Popham 56. 
Though Leaſes, G. are void when there is Variance in the Subſtance 
of the Name of the Corporation; yet not when the Variance is only as to 
any of theſe four Circumſtances, viz. in Addition, Interpoſition, Omiſſion, 
or Commutation or altering the Order of the Words, ſo that they retain the 
four aforeſaid Principles of Subſtance, by Manwood Chief Baron in Fanſhaw's 
Caſe, Hill. 29 Eliz. Mor 231. and Trin. 6 Eliz, Moor 71. And generally al- 
dit the Words in the Grant do not agree with the Words of Incorporation, 
yet if they agree in common Underſtanding it is good; but if in common 
| OY Ccc Under- 
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Underſtanding the Grant may not be taken according to the Foundation ther 
it is not good, by Popham in Sherburn and Lewis's Caſe, Irin. 39 Eliz. Gul 
borough 123. 

But if che Name of a Deed doth not import of it ſelf the true Name of 
che Corporation, yet if in Pleading, or by a ſpecial and expreſs Averment, 
or by the finding of the Jury, it thall be made apparent to the Court that 
the true Name of the Corporation, and the Name in the Leaſe, Grant, Ge. 
are all one in effect, it will much enforce the Matter, although that in Word; 
there be ſome appearance of Difference; by Coke in the Caje of the Mayor and 
Burgeſſes of Lyn Regis, Mich. 10 Jac. C. B. 10 Co. 125. 

And indeed the Judges ought in theſe Caſes (as generally they do) to make 
ſuch Conſtructions, it they may, that Grants do ſtand good, Sherbory . 
Lewis, Gouldsborough 122. and it is great reaſon that Favour and Equity 
ſhould be mixt with Juſtice, for that Suits to avoid Grants upon the account 
of Miſ-noſmer arc odious Suits ; and a ſhameful thing it is that when Grantees 
or Leſſecs who for the moſt part are illiterate Perſons have paid great Fine; 
Corporations that are preſumed beſt ro know their Name of Foundation 
ſhould go about to avoid their own Grants under their Common Seal upon 
ſuch a ſſeight miſtake: The Reader may ſee divers Caſes relating to this Sub- 
ject, cited in the Caſe of the Mayor and Burgeſſes of Lyn Regis, Mich, 197u, 
10 Co. 120. Hayward and Fulcher's Caſe, Palmer 491. anci in Fanſhaw's Caſe, our 
228. See the ſame Book 71, 539. and 6 Co. 24. 1 Leon. 159. Gouldsborrongh 111, 
Plowden 537. 1 Anderſ. 196, 201. However it ſeems that in ſuch Caſe re. 
medy may be had in the Court of Chancery; for the Lord Chancellor faid it 
was fit to help ſuch Leaſes there, if for reaſonable time and made upon good 
Conſideration, otherwiſe not, 1 Jac, Cary 44. 32 & 33 Eliz. Lord Audl . 
Sidenbam, Tothil 136. | | 

Many more things at the Common Law are to be regarded- in making 
Grants by Spiritual Corporations which are here omitted, for that they arc 
Common with them to all other Perſons making Grants in their natural Ca- 
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CHAP. XLV. 


Leaſes void and woidable. Voidable Leaſes how made good 9 
actually void. Entries how to be made. Diſcontinuance and did 
Prayer. ud ments in Real Actious to whom binding. 


Aving ſhewed what Eſtates Eccleſiaſtical Perſons or Corporations ma) 

at this day make, and what Rules are to be obſerved by them in the 
making thereof that they may not be void. It remains to be ſhe wed again 
whom ſuch Grants or Leaſes are void, by what means, and in what Caſes 
they may be affirmed or made good by the Succeſſor, and by what means the) 

may be made actually void that were but voidable. ; 

Pirſt then, although that by the Words of the Statute of 1 Eliz. cap. 19. 
Leaſes or other Grants made by any Archbiſhop or Biſhop that be not war- 
ranted by the ſame ſhall be utterly void ; yet it hath been adjudged that if a 


Biſhop grant a next Avoidance which is not warranted by this Statute, be. 
| cabiè 


—— 
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cauſe it is à thing lies meerly in Grant, out of which no Rent can be reſer- 
ved, it is not void againſt the Biſhop himſelf that makes the Grant, bur only 
againſt the Succeſſor, Paſch. 32 Eliz. Sale v. Biſhop of Coventry and Marſh, 
1 Anderſon 241. Mich. 37 & 38 Eliz. Dean and Chapter of Hereford, v. the 
Biſhop of Hereford and Ballard, 3 Cro. 440. Mich. 32 & 33 Eliz. Smallwood 
and others v. the Biſhop of Coventry and Marſh, 3 Cro. 207. Trin. 41 Eliz. Ar- 
miger V. Biſhop of Norwich and Holland, 3 Cro. 690. Singleton's Caſe cited in 
Lincoln College Caſe, E Co. f. 59.b. And ſoit is if a Biſhop doth make a Leaſe 
of the Advowſon of a Church, Smalwood v. the Biſhop of Coventry and Litch- 
field, and Mary Savil's Caſe 188. Paſch. 15 Car. 2. Scaccar. Morrice v. Antro- 
bus, Hardres 366. Scudamore v. Belliſon, 1 Keb. 182. So if an Annuity be 
granted by a Biſhop our of the poſſeſſion of the Biſhoprick, this is not void 
againſt the Biſhop that makes the Grant thercof, he Biſhop of Salisbury's Caſe, 
Irin. 11 Jac. C. B. 10 Co. 60. Or if a Biſhop makes a Leale for above one 
and twenty years, this ſhall bind the Biſhop during his time, as was faid in 
Sir Moyl Finches Caſe, 33 Eliz. 2 Leon. 134. Or it a Biſhop doth let Tithes 
for three Lives, which is a void Leaſe againſt the Succeſſor, becauſe there 
is not any remedy for the Rent, or if the ancient Rent is not reſerved, and 
annually due and payable ; yet it was adjudged this Leaſe was not void a- 
gainſt rhe Biſhop himſelf that made it, Trin. 5 Jac. B. R. Rickman v. Garth, 
2 Cro. 173. And when a Biſhop did by Deed inrolled grant to the Queen 
without the Conſent of the Dean and Chapter, it was held chat this was not 
void againſt the Biſhop himſelf, Warren's Caſe v. Smith, or Magdalen College 
Caje, Paſch. 13 Jac. B. R. 1 Rolls Rep. 151. So though this Statute of 13 E- 
liz. cap. 1c. doth ſay, that all Leaſes, Gifts, Grants, &c. made by any Per- 
ſons or Corporations therein mentioned, contrary to the tenor of that Act 
ſhall be utterly void and of none effect to all intents, conſtructions and pur- 
poſes; yet it hath been adjudged, that a Leaſe made againſt the ſaid Statute 


by a Dean and Chapter ſhall not be void, or voided by them, nor any Co- 


venants therein contained during the Life and Cantinuance of the Dean that 
made the Leaſe ; and if they have made a Leaſe for years of any of their 
Poſſeſſions, and before the Expiration thereof, do make a concurrent Leaſe 
alſo for years of the ſame Lands, and then make a third Leaſe for lives with 
an expreſs Covenant that the Grantee of the Leaſe for lives ſhall enjoy the 
Land againſt the ſecond or concurrent Leaſe ; and the Grantee of the Leaſe 
for lives being in poſſeſſion is evicted, and brings Covenant againſt the 
Dean and Chapter; in this Caſe, although the laſt Leaſe for lives be void 
by the Statute of 13 Eliz. yet it was agreed by the Juſtices, that becauſe the 
Dean that made the Leaſe for three Lives, was living and continued Dean at 
the time of the Eviction, the Leaſe and Covenants were not void, Pæſ h. 10 
Jac, Walter v. the Dean and Chapter of Norwich, Moor 875. the ſame Caſe, 
Brownlow and Gouldsborough 2, part 158. | 
So when the Cafe was, that a Maſter and Fellows of a College did b 

Deed inrolled make a Leaſe nor warranted by the Statute, and did ſuffer a 
Fine and five years to pats without Claim, though this was void againſt the 
ſucceeding Maſter, yet by Conſtruction the Leaſe and Fine ſhall be good a- 
gainſt the College (though it be a Corporation that never dies) during the 
life of the Maſter that was Party to the Leaſe and made no Claim, becauſe 
he is the Head and principal part of the Corporation, Paſch. 17 Fac. the Caſe 
of the Maſter and Fellows of Magdalen College in Cambrige, 11 Co. 67. the ſame 
Caſe, 1 Rolls Rep. t51. Mich. 32 & 33 Elz. C. B. Carter and Claycoles Caſe, 
I Leonard 306. WE: 0 | 
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And the Law I ſuppoſe to be the ſame, if an Archdeacon, Dean, or Pre, 
bend, c make Leaſes or other Grants of any of their ſole Poleſlion; 
not warranted by rhe ſaid Statute, viz That they ſhall be bound by the; 
own Grants for their time; for ſo was it held in the Caſe of a Parſon, by 
Popham, Clinch and Gawdy, that is, if a Rent be reſerved by ſuch Leaſe; 
otherwile not, as was ſaid by Popham, Hill. 43 Eliz. Revit v. Hart, G 
borough 138. And the reaſon of all theſe Caſes is, becauſe that the intent of 
the Statutes of the Iſt and 13th of Elix. was only to provide for the Syc. 
ceſſor, and not relieve the very perſons themſelves who make ſuch Leaſes o 
Grants not warranted by the Statutes, Hetley 24. But where there is a Chay. 
ter that hath no Dean, as the Chapter of the Collegiate Church of Sonim, 
there Grants, or Leaſes made by them contrary to the Statute of 13 Elix. x 
void ab initio, for they mult be either ſo, or good for ever, Trin. 27 Car. 
C. B. the Chapter of the Collegiate Church of Southwel v. the Biſhop of Linc 
and J. S. x Modern Rep. 204. And in all Cafes where a Corporation agpre. 
gate makes a Leaſe not warranted by the Starute of 13 Elz. ſuch Leaſe i 
void ab initio againſt themſelves, as bath often been adjudged ; bur wher: 
a ſole Corporation makes ſuch Leaſe, it ſhall bind him that makes it, bu 
ſhall be void againſt his Succeſſor, Paſcl. 15 Car. 2. Scaccar. Morrice v. A. 
trobus, Hardres Rep. 326. Carter v.Claycoles, I Leonard 308. As Leaſes and 
Grants not warranted by the Statutes are not void againſt che Leſſors and 
Grantors themſelves, ſo neither are Grants made without due Confirmation, 
where Confirmation is neceſſary, but only by the Grantee's death, Oc. Irn. 
7 Eli. C. B. Hoskins v. Tucker, Dyer 239; But Grants made by Corporations 
in which the Corporation is miſnamed are void immediately againſt the fame 
Grantors. Alſo a Biſhop having made a defective and voiable Leaſe or Grant, 
not only the Succeſſor, but alſo the King, when the Temporalities come 
into his Hands may take advantage thereof by avoiding them during the Va. 
cancy of the Biſhoprick, in Privity and Right of the Biſhop. But though 
the King in Privity and Right of the Biſhoprick hath avoided the Leaſe du- 
ring the time that the Temporalities were in his Hands, yet the Leaſe is 
not thereby ſo abſolutely ayoided, bur that the ſucceeding Biſhop may make 
the ſame either good, or void at his Election as to himſelf, Mich. 28 & 29 
Eliz. the Earl of Bedford's Caje, 7 Co. 8. And this may be done eicher ex- 
preſ'y, as when the Succeſſor doch actually agree to the Leaſe or Grant of 
ais Predeceſſor, 5 E. 4.105, or implicitely by ſome Act which amounts to 
an Agreement in Law, And in this, as in all Caſes of Conditions broken, 
whatſoever Act amounts to the affirming the Leaſe to have Continuance, is 
in Law an Agreement to the former Demiſe, and a Leaſe may be affirmed; 
firſt, by acceptance of Rent incurred after the death of the Predeceſſor, Pct. 
13 Jac, B. R. Brook Abr. tit. Abbe & Pi ior 26. Magdalen College Caſe, 1 Rolls 
Rep. 15. Mich. 3 Car. C. B. Owen v. Thomas App Rees, x Cro. 95. But here we 
muſt regard the difference betwixt Leaſes that are only voidable, and Leaſes 
that are actually void. For when Leaſes are abſolutely void, that is, wich- 
out Entry or any other Ceremony, the Succeſſors Acceptance of Rent in- 
curred will not affirm ſuch Leaſe ; orherwiſe it is of Leaſes that are but void- 
able, Brook Abr. tit. Acceptance 7. Accordingly if a Biſhop doth let a Portion 
of Tithes for Lives, reſerving the ancient Rent, and the Succeſſor doth ac- 
cept the Rent, this Acceptance of the Rent ſhall not bind the Succeſſot, 
becauſe the Leaſe was abſolutely void by the Biſhop's Death, &. that made 
it without Entry or other Ceremony, the reaſon is, becauſe Tithes let alone 
arc things that lie in prender, out of which a Rent cannot be reſerved, re- 
coverable by the Succeſſors or next Incumbent when the Leaſe is for _ 
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Trin. 5 Jac. B. R. Rickman v. Garth, 2 Cro. 173. And therefore being that 
the Succeſſor's Acceptance of the Rent due at one day will not enable him 
to ſue for it, if afterwards denied he ſhall not be bound by ſuch Acceptance, and 
the Law is the ſame alſo to all other things not manurable. But if the Tithes 
had been let for years the Succeſſor's Acceptance of the Rent would have 
bound him during his time, becauſe then he may have an Action of Debt for 
the Rent; See the fifth Rule before in Chap. 41. And as to this Matter there 
is a difference alſo betwixt thoſe that have the Fee-ſimple abſolutely in them- 
ſelves, as Biſhops, Deans and Chapters, Maſters and Fellows of Colleges, 
Gc. and thoſe that have but a qualified Fee- ſimple, as Parſons, Vicars, Pre- 
bends, and others that be Preſentative, or collative, not elective 3 for if any of 
the former fort make voidable Leaſes for lives or years not warranted b 

the Statutes, if the Succeſſor doth accept the Rent before Entry to make ſuch 
Leaſes void be the Leaſe for lives or years he affirms it for his time. Bur 
if a Parſon, Vicar, Prebend, &. doth make a Leaſe for one and twenty 
years rendring Rent, not warranted by the Statutes, and dies, the Leaſe is 
abſolutely void by the Death, 1 If. 45: b. and no Acceptance of the Rent 
by the Succeſſor will affirm it, becauſe the ſame is void without Entry or other 
Ceremony, 32 H. 8. Bro. tit. Dean 20. Bro. tit. Acceptance 9, & II. Paſch. 
4 Car. C. B. Johnſon's Caſe, Hetley 88. 24 H. 8. Brookes Novel Caſes f. Io. placito 5 4. 
But if a Parſon, & c. doth make a Leaſe not warranted by the Statutes for 
life or lives, it is only voidable not void by Death, 1 ft. 45. b. and if the 
Succeſſor before Entry to avoid it doth accept the Rent, this Acceptance 


ſhall bind him for his time, becauſe this being an Eſtate of Freehold, which 


is very much regarded in Law, the Law allows it this Privilege amongſt ſeveral 
others not to be void before an Entry when the Eſtate is out of Lands, or the 
like, into which an Entry may be made, 32 H. 8. Bro. Dean and Chapter 20. 
Hill. 13 Jac. Mannd v. French, Bridgman 94. and by Dodderidge, Paſch. 14 Jac. 
in Maund and French's Caſe, 1 Rolls Rep. 3 62. Irin. 7 Eliz. Dyer 239. Paſch. 
89. Elix. Overton v. Sydal. Popham 120. And this Difference concerning thoſe 
that have an abſolute Fee, as Biſhops, c. and Parſons, & c. who have but 
a qualified Fee was obſetved at the Common Law before the Statutes were 


made, Mich. 33. H. 8. Dyer 46. Plomden 264. a. Lide L. 5 E. 4. 105. 


[And it is here to be obſerved, that ſo far as the Leſſor is bound by ſuch 
void or voidable Leaſe, ſo far alſo the Leſſee, his Executors or Aſſigns, which 
of them have the Intereſt are bound thereby, and no farther; therefore 
when the Leaſe is not void without Entry, if Rent be in arrear after the 
death of the Predeceſſor, the Succeſſor hath remedy to recover ſuch Arrears, 
if he doth chuſe to affirm the Leaſe ; but if the Leaſe be abſolutely void, the 


Succeſſor hath no remedy, at Law, for any;Rent incurred after the Death of his 
Predeceſſor, Paſeh. 39 Elia. Overton. v. Sydal, Popham 121. and by Anderſon, 


Aich. 32 & 33 Eliz. C. B. Carter and Claycoles Caſe, 1 Leonard. 309. So in like 
manner the Leſſee of a voidable Leaſe after the Death of the Leſſor may 
maintain an Action of Treſpaſs againſt any Stranger who ſhall enter or do 
any other Treſpaſs upon the Land before the Leaſe. be actually avoided, By 
Peri am in the ſaid Caſe of Carter and Clazcoles. 1 Leonard. 309. And what 


is ſaid with reſpect to Leaſes defeftive upon account, of the Statutes holds 


good as to Leaſes defective for want of due; Confirmation, Trin. 7 Eliz. 
Dyer 239. and by Dodderidge, Paſch. 14 Jac. B. R. Maund v. French, 1 Rolls 


Rep. 361. 1 is T 

Though, as hath been ſaid, a Leaſe may be affirmed by the acceptance of 
Rent, yet this is to be underſtood to hold true only, when the Rent is duly 
accepted, therefore, if a Biſhop doth accept of Rent before Reſtitution of the 
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of the Predeceſſor, bur no Aſſize can be bro 


the Leſſee for 
for his own time, Tru. 7 Eliz. Dyer 239. 42 11 E. 3. Fitz. Abbot 9. Bro. 
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Temporalities, this Acceptance ſhall not conclude him or bar him of Entry, 
Paſeh. 19 Jac. B. R. the Biſhop of Oxford's Caſe, Palmer 175. So when a Mz. 
{ter of a College, or any Head of a Corporation aggregate doth accept Rent 
payable by a voidable Leaſe, this ſhall nor affirm the Leaſe during ſuch Ma. 
iter or Head's life or continuance, that is, unleſs ſuch Maſter, &. had an 
Authority from the Corporation to accept the {ame ; for inaſmuch as ſuch 
Bodies Politick do conſiſt of many, the Maſter alone cannot deveſt any Rigi 
which is as much in the Fellows or other Members of the College, &. a; 
much as in himſelf, or conclude them of their Entry upon any voidable Leaſe, 
Paſch. 13 Jac. the Caſe of the Maſter and Fellows of Magdalen College, 11 (. 
79. the ſume Caſe, 1 Rolls Rep. p. 100. 

If a Biſhop's Bailiff of his own Head, and without any Order from the 
Biſhop doth receive Rent (the Leaſe being voidable) this ſhall not bind the 
Biſhop, Doroiky Owen and Owen Price's Caje, Trin. 3 Car. C. H. Hetley 24. Bur 
if a Biſhop doth leaſe for life certain Lands parcel of the Mannor of H. re. 
ſerving Rent (which Leaſe for ſome reaſon is voidable and ſhall not bind 
the Succeſlor) and dies, and another Biſhop is made, and the Bailiff of the 
{aid Mannor doth come to him and ſhew him in general manner, that there 
be certain Rents in arrear of the ſaid Mannor ; upon which the Biſhop doth 
command him to receive rhe ſaid Rents, and he receives them accordingly and 
entreth the Rent reſerved upon the voidable Leaſe to be received, and after 
doth pay all the Rents to the Biſhop without giving him notice of the {aid 
voidable Leaſe, this is a good Confirmation thereof; for the Biſhop ought of 
himſelf to take notice what Leaſes were made by his Predeceſſor, Per (u- 
riam, Hill. 5 Juc. Wheeler and Danby's Caſe, 1 Rolls Abr. p. 476. D. He. 


le 24. 


As by the Acceptance of Rent a voidable Leaſe may be affirmed, ſo may 
it be by diſtraining for a Rent due at a day after the Death of the Prede- 
ceſſor, or by bringing an Action of Waſte againſt the Leſſee. And in caſe 
the Leaſe be for life, by bringing an Aſſize for the Rent due aftnr the death 
ught of a Rent reſerved upon a 
Leaſe for years. For an Aſſize cannot be brought but of ſuch things where- 
of a Man hath a Freehold that is an Eſtate for life at the leaſt, except an 
Aſſize of Darrein Preſentment, which as hath been ſaid Chap.22 may be brought 
by Tenant for years or at Will. Alſo if a Parſon doth accept of Fealty from 

life of his Predeceſſor he thereby affirms his yoidable Leaſe 


tit. Acceptance n. 15. | | 

But on the other hand if a Succeſſor will make a voidable Leaſe actually) 
void, this he may do either by Entry, viz. where the Leaſe is of things Cot- 
poreal, and manurable, and till then the Leaſe remains good, Paſch. 5 Elis. 
Ayer v. Ome, Dyer 222 Or by Claim, when the Leaſe is of things incorpo- 


.rcal, as where a Leaſe for years is made rendting Rent upon Condition co 


be void for Nen-payment, this Leaſe ſhall not be void without demand 
made of the Rent, for if it ſhould be otherwiſe, chen were it in the power 
of rhe Leſſee to make the Leaſe void at any Rent day he pleaſeth, and Þy 


that means to add the wrong making the Leaſe void to that of Non payment 


of the Rent, Mich. 316 32 Car. 2. C. B. Hung v. Wright, 1 Siderfin 7. But 
when by theſe means a Leaſe is once made void, it can never be revive 
again, but remains void againſt all after Succeſſors, Paſch. 16 Car. Oldfield “. 
Fladen, Jones 45 4. 11 
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As to making an Entry, this may be done either by the Parties Bailiit that 
would enter, or by other perſons deputed for that purpoſe; but a Bailiſl by 
virtue of his Office cannot make an Entry for his Maſter without ſpecial 
Warrant, becauſe his Office is to mannage his Maſter's Lands, and to take 
the Profits thereof to his Maſter's ule, but ro gain new Land which his 
Maſter had not, belongs not to the Office of a Bailiff, Beſides an Entry is 
a thing which the Maſter may or may not make, and his Bailiff ſhall not de- 
termine his Election, in Eires Caſe, Moor 52. Paſch. 5 Eliz. C. B. Ayer v. Ome, 
Dyer 222. Neither can a Corporation aggregate command their Bailiff to 
enter for a Condition broken, unleſs it be by Deed, for ſuch Command and 
Entry without Deed is void, Paſch. 43 Elia. B. R. Dumper and Sym's Caſe, 
i Rolls Abr. 514.k. 13 E 4.8. br. Corporation 59. Yet per Curiam he that di- 
ſtrains as Bailift of a Corporation, and is net Bailiff may make Conuſance, 
&. and if the Corporation agree thereto it is good without Decd, for 
that the Command he had to diſtrain is not in ſuch Cate traverſable, as 
was reſolved in a Cale where one of the Members of the Corporation did 
diſtrain in the Name and Right of the Corporation without any Wrrrant in 
Writing, 25 H. 8. 8. Br. Corporations, &. 2. But a Biſhop may by Word 
command his Servant to demand a Rent or to make an Entry, Mb. 15 Els. 
B. R. Wood v. Chiver, 4 Leonard 179. 

And as to Corporations aggregate in the Caſe of Leates becoming void it 
hath been held, that where a Dean and Chapter made a Leaſe for years rendring 
Rent, and for default of payment the Leaſe to be void, the Rent was arrear 
and not paid, they make a new Leaſe to another perſon, ſealed in their Cha 
ter Houſe before any Entry made upon the firſt Leſſee, and make a Letter of 
Attorny to one to enter and make Delivery of this Leaſe upon the Land, 
this was a good Leaſe, although it was in this Caſe objected that the Dean 
and Chapter being out of Poſſeſſion and the firſt Leſſee in Poſſeſſion, and they 
ſetting their Seal to the new Leaſe in their Chapter Houſe did perfect it as 
the Deed of the Corporation, ſo that there can be no other Delivery of it, 
and therefore the Leaſe was void for want of an Entry before the Leaſe made, 
and the after-delivery by the Attorny was void, by reaſon it was perfect 
before; bur it was anſwered that there was no other means for a Corporation 
to make a Leaſe but this: And Gawdy ſaid, that it is not the Leaſe or Deed 
of the Corporation until Delivery as of another Perſon, H. Il. 3x Eliz. W.tlis 
v. Jer min, 3 Cro. 167. the ſame Caſe, 2 Leon. 97. Yet its ſaid to be agreed, 
that if a Dean and Chapter put their Chapter Seal to a Deed this is a perfect 
Deed thereby. without any Delivery, Davis Rep. 44. b. the Dean and Chapter 
of Fernes, Hill, 32 Eliz. B. R. Jermin v. Willis, 2 Rolis Abr. 23. But this is 
to be underſtood when the Dean and Chapter are in Poſſeſſion as in the 
Caſe laſt put, Mich. 13 Car. B. R. Flud v. Gregory, 2 Rolls Abr. 24. 

And note, that in the Caſe of a Corporation aggregate, if they make a 
Charter of Feoffment, and a Letter of Attorney to deliver Sciſin, the Livery 
of Seiſin is good after tlie death of him that is the Head of ſuch Corporations, 
but other wiſe it is in the Caſe of the ſole Corporations ; for albeit the War- 
rant of Attorney be indefinite, yet the Law preſcribeth that it muſt be execu- 
ted in the Life time of him that made it, and the Death not only of the Feof- 
for, but alſo of the Feoffee is a Countermand in Law of the Letter of Attor- 
ney, and che Deed it ſelf is thereby become of none effect, 1 I»ft. 52. J. 

And note, that if a Leaſe be made to two for their lives &. dintins eorum 
diventi, and the Leſſees do make Partition, and then one of them doth dye, 
the Leſſor may enter into his part ſo dying, for there ſhall be no Occupancy 
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4 of his Eſtate, the Words e> diutius eorum viventi not being more than tl; 4 
iq Law doth ſay, and by the Partition the joint Tenancy 1s levered, 30 Af, FF 
= 8. 2 Rolls Abr. 150. So Entry may be made for Condition broke in the | © 
al life of the Predeceſlor, or in the time of the Vacation, as the Heir may do i. 
1 for Condition broken in the lite of his Father; but otherwiſe it is of Condj. 11 
ii tions in Law, as Waite, Forfeiture and the like, Fires, Cafe, Moor 52. E 
1 If a Leaſe be made with a Clauſe, that it ſhall be void upon Non-pay. 
ment of the Rent, yer before it {hall be void the Lefior ought to make de. re 
mand of the Rent at the place where the Rent was made payable, Tran. 3. — 
Eliza. Tushn v. Fdmund, Moor 408. And as to a Demand to be mad: of E 
any Rent whereby to make a Re-entry or take advantage of the breach cf 
a Condition in a Leaſe thetic things are to be obſerved. +zrſt, That the De. L 
mand muſt be made upon the Land and at the moſt notorious place of i, A 
if there be a Houſe upon the Land, the Demand muſt be made at the House 1 
and at the Fore dore of the Houſc. Secoxdly, If the Rent be made payable 9 
at any place from the Land, it muſt be demanded at the place where by 4. 2 
greement of the Parties it is to be paid, obſerving that which hath been {aid — 
before of the moſt notorious place. Thirdly. The Demand is to be made : = 
ſuch a convenient time before the Sun-ſetring of the laſt day on which the * 
Rent is payable, as the Mony may be numbred and received, 1 Iſt. 201, in 
202. Fourthly, The Demand muſt be certain in the Sum demanded, for if Es 
one Penny more or leſs Rent be demanded than is due, or if a certainty of 5 
the Rent be not ſhewed, and the day when it was due, is not a good De- thi 
mand, Moor 207. Mich. 316 32 Eliz.C. B. Fabian v. Windſor, 1 _ 305. of 
Dalliſon 35. So if there be ſeveral half years Rent in arrear the Demand muſt W 
not be of the whole Sum 1o behind as of one entire Rent, but the half years the 
Rent then due muſt be demanded, and fo much in arrear before; for where hi 
a Leaſe for years was made rendring ſeven Pounds Rent per annum, and there _ 
being three Pounds behind, and at the next day of Payment the Leſſor de- 7 
mands ten Pound, this was held to be no good Demand, becauſe the Rent ny 
and Arrear were demanded as an entire Sum, By Roll Mich. 24 Car. B. N. Al. ns 
len 95. And if the Leſſor doth come upon the Land ar any time of the day R. 
when the Rent is due and payable, and demands the Rent, and doth con- Ch 
tinue upon the Land till the Sun be ſet without making any other Demand, the 
yet the Demand is good enough, for his preſence there is a continuance of the Bo 
Demand, (Per Curtam.) Or if the Leſſor after his Demand in the Morning ry 
doth depart off the Land, and before the Sun ſet returneth, and ſtays upon tv 
the Land till Sun ſetting, this is a Continuance of the Demand, and 2 7 | 
further Demand is nor neceſſary, by Wray and Carlin. But if the Leſſor doth Ag 
come to the Land before rhe laſt Hour and demands the Rent and afterwards the 
goes off the Land, and is not there at the laſt inſtant of the day, the fame is 2 
not a ſufficient Demand, although that he return preſently after the Sun is ſet; No 
So if the Leſſor's Attorny, viz. he whom he gives Authority to demand the in 
Rent doth before Sun ſetting demand the Rent at the capital Meſſuage and Aic 
then goeth his way, but leaves his Servant in the Houſe with Order, that wig 
if any Perſon did come to pay the Rent he ſhould ſignifie it to him, and re- e 
turneth not again till after the Sun was ſet ; this Continuance of the Servant the 
is no Continuance of the Demand, for that the Attorney was but as a Ser. Wh 
vant himſelf in this Buſineſs and therefore could not appoint another in his in 
ſtead, Mich. 15 Eliz. B. R. Mood v. Chiver, 4 Leonard 179. oo 
| Whi 
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If a concurrent Leaſe be made, and there be a Covenant therein, that if 
the Leſſee without the Licence of the Leſſor and his Succeſlors, ſhall grant 
over his Eſtate it ſhall be lawful for the Leſſor and his Succeſſors to re-enter, 
in this Caſe, although the Leſſee doth grant over his Eſtate without Licence, 


yet the Leſſor cannot enter during the firſt Leaſe, Mich. x & 2 Ph. & Mar. 


Ernley v. Walron, Dyer. 

Though Entry is the mcans of making a voidable Leaſe void, as alſo of 
regaining an Eſtate that was aliened by the Predeceſſor, ec. yet at the Com- 
mon Law in the Cafe of Alienation, Entry was not always lawful or of an 
Effect, that is, where there was a Diſcontinuance. For the Effect of Dii- 
continuance is commonly thus, that it prevents a Man from entcing upon the 
Land or Tenements alienated by his own Authority, but he mutt bring his 
Action and ſeek to recover his Poſſeſſion by Law. But at Common Law 
every Eccleſiaſtical perſon was not capable of making a Diſcontinuance, but 
only thoſe that had an abſolute Right or Fee in their Poſſeſſions, as Biſhops, 
Oc. but not Parſons, Vicars, Prebends, nor any others that are preſentative, 
and have but a qualified Right; for the Succeſſors of ſuch might ever have 
entred, and were not driven to their real Action, by any Act of their Pre- 
deceſſors, Paſch. 4 Car. C. B. Johnſon , Caſe, Hetley 88. But at this day, nei- 
ther a Biſhop, Dean, Maſter of an Hoſpital, Oc. that have the Fee and Right 
in them, can diſcontinue any of their Poſſeſſions, or bar their Succeſſors of 
Entry, c. by reaſon of the Statures of 1 & 13 Eliz. 1 Inſt. 342. a. Paſch. 
2 Car. C. B. Water v. Jackson, 1 Rolls dbr. 633. And it is to be obſerved, that 
the remedy is ever agreeable to the Right, therefore a Biſhop, Dean, Maſter 
of an Hoſpital, or the like, that hath a College and Common Seal ſhall 
have a Writ of Right, which is the higheſt remedy the Law gives; for that 
they have the higheſt Eſtate, and they ſhall not have Aid in reſpect of their 
high and large Eſtate, albeit any of them be preſentable ; but a Dean that is 
collative ſhall have Aid of the King, bur a Parſon or Vicar cannot have a 
Writ of - Right, the higheſt Writ that they can have is the Writ of Juris Utrum, 
i Inſt. f. 341. b. 342. 4. and this lies for the Succeſſor of every Parſon or Vi- 
car who have not the abſolute Right in them, and cannot maintain a Writ o 
Right, but not for the Succeſſor of a Prebend, or Provoſt in a Cathedral 
Church without the Conſent of the Chapter, eſpecially where the Body of 
the Prebend or Provoſtry is a Parſonage and not a Lay Fee. And man 
Books prove that they ſhall have Aid of the Biſhop, as Patron and Ordina- 
ry in any Action in which they ſhall be charged, and fo all Clerks preſenta- 
tive ſhall have Aid of their Patrons and Ordinaries, 1 Rolls Abr. 175. Trir. 
7 Eliz, C. B. Hodgskins v. Tucker, Dyer 239. though the Patron be within 
Age, 1 Rolls Abr. 145. And if there be many Patrons, as Coparceners, tho 
they make Compoſition to preſent by turns, they ſhall have Aid of them all, 
Lancaſter v. Lucas, Mich. 32 &. 33 Eliz. B. R. 1 Leonard 234. Harris's Caſe, 
Noy 11. and ſo it is if a Writ of Annuity be brought againſt the Parſon, ibid. 
in theſe Caſes and the like, he muſt pray Aid of the Ordinary when he prays 
Aid of his Patron; for when an Annuity was brought againſt a Parſon who 
1 Aid only of the King, it was agreed by the Court to be ill, becauſe 

e did not pray Aid alſo of the Ordinary, for it is all one in the Caſe of 
the King as of a common Patron, Harris's Caſe, Noy 11. But the Parſon 
who prays in Aid muſt be as well inducted as inſtirured, for when he prays 
in Aid of the Patron and Ordinary he ought to ſay, that he is Parſon impar- 
ſone of his Church, and found his Church diſcharged of this Annuity, G. 
which he cannot ſay without Induction, Hare v. Brckley, Trin. 20 Eliz. C. B. 
Plowden 529. 
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If a Writ of Annuity be brought againſt a Parſon thar prays in Aid of the 
Patron and Ordinary, who being ſummoned make defaulr, and Judgment i; 
given againſt the Defendant by Action tryed, or Confeſſion, or Default of 
the Parton after Appearance, he himſelf in a Scire Facias after, ſhall not have 
Aid, neither ſhall the Succeſſor have it if the Scire Facias be afterwards 
brought againſt him upon this Judgment, Br. tit. Aid 29, & 76. Jenkins Cent. i. 
Caſe 98. p. 51. Cent. 2. Caſe 15. p. 61. 29 E. 3. tit. Scire Facias in Fils, 152. 
contra Br. tit. Aid 24, & 72. After judgment in Annuity once had, a Sir 
Facias upon this Judgment ſhall be only brought for rhe Recovery of Artes. 
rages incurred before, and the Arrearages incurred pendant the Writ ſhall be 
recoyered by che Scrre Factas ; and if the Annuity be determined a Scire F. 
cias doth not lic for the Arrears, but an Action of Debt, for a Scire Factas is 
in the place of a Writ of Annuity, Ferkins Cent. 1. Caſe 98. p. 5t. If the 
Parſon in a Writ of Annuity hath Aid of the Metropolitan Guardian of 
the Spiritualities as Ordinary, he ſhall not have a new Aid of a new Biſhop 
when created, ſo if he hath Aid of the Ordinary, who dies, he ſhall not 
thereupon have Aid of the Metropolitan, Warden of the Spiritualities, nor 
of the ſucceeding Biſhop, 1 Rolls Abr. 188. A Defendant in a Writ of An. 
nuity pleaded, that the Biſhop was Patron of the Benefice charged, and that 
his Temporalties were in the Hands of the King, therefore*prayed Aid of 
the King, and of the Biſhop as Patron and Ordinary and of the Dean and Chap- 
ter, for that the Parſonage appertained to the Chauntor as one of the Chap. 
ter, and Aid was granted of them all, Br. tit. Aid n. 18. 

And note, that tuch Perſons as have not the meer Right in them, but a 
qualified Right, as Parſons, Prebends, Sc. if they be barred in a Real Action 
without making them Parties who have Intereſt, yet this ſhall not bind the 
Succeſſor, but chat he in a new Action of the ſame nature brought ſhall fal- 
ſify the Recovery; neither is a Judgment given in ſuch Caſe any Diſcontinu- 
ance, but the Succeſſor may enter; otherwiſe it is of an Abbot, Biſhop, or 
the like, who have the entire Fee- ſimple in them, for their Succeſſor at the 
Common Law ſhall not falſify in a Scire Facias or new Action of the ſame 
nature, The ſame Law when Recovery is had againſt them, for it hath 
beeen adjudged that in a Writ of Right againſt a Parſon who after the Mile 
Jjoyned made Default, whereupon Judgment was given againſt him; yet the 
Succeſſor might have Juris utrum, becauſe he had not the meer Right, nor 
had prayed in Aid of the Patron and Ordinary. And if a Parſon, Vicar, or 
Prebend, &. loſe by Default in a Real Action, he himſelf may have a Jur:s 
utrum, for that is his Writ of Right, as is ſaid, Regiſt. 3 2. b. And it would be 
againſt Reaſon that he ſhould have no remedy in ſuch Caſe, the ſame being 
the Right of the Church which is favoured in Law, Mich. 40 & 41 Elz. 
C. B. Ferrer's Caſe. But ſee more concerning this Matter, 1 Rolls Abr. tit. fid 


Br. tit, Aid, & Aid del Roy, 
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CHAP. XLVI. 


Tithes of what due. Tithes in London how payable. Tithes of 
Houſes. 


Aving ſhewed what are the Effects of a legal Poſſeſſion of an Eccleſiaſti- 
cal Benefice or Promotion, and what Eſtates, Grants, and Leaſes ma 

be made thereof; I am further to ſpeak of the Profits themſelves, and to 
ſhew what the Profits be that may belong to any Eccleſiaſtical Benefice or 
Promotion. Theſe (not to ſpeak of Lands of which nothing need to be ſaid in 
this place) do principally conſiſt of Tithes : As to which two things in general 
are only needful to be ſhewed. F:rſt,for what, and of what things, Tithes ought, 
or ought not to be paid. Secondly, What remedy the Law hath given the 

Owner for the Recovery of them and other Church Duties being detained. 
As to the firſt, it muſt be noted, that de Jure communi Tithes are to be 
paid for ſuch things only which do yield a yearly Increaſe by the Act of 
God, and therefore of common Right no Tithes are to be paid of Quarries 
of Stone or Slate, for that they are parcel of the Freehold, and the Parſon 
hath Tithes of the Graſs or Corn which grow upon the Surface of the Land 
in which the Quarry is, Paſch. 34 Eliz. C. B. Lyſs v. Mats, 3 Gro. 277. ſame 
Caſe, Moor 908. Hill. 1x Jac. B. R. Per Curiam, 1 Rolls Abr. 637. Nor for 
Coal, Hill. 14 Jac. B. R. by Haughton, 1 Rolls Abr. 637. Paſch. 34 Eliz. Lib 
v. Watts, Moor 908. Nor of Turf which is to burn, Hill. 14 Jac. B. R. by 
Haughton, and Hill. 11 Jac. B. R. Per Curiam, 1 Rolls Abr. 637. Mich. 28 &. 
29 Eliz. B. R. Godbolt p. 44 Nor for Lime, Mich. 13 Jac. C. B. Thomas and 
Perries Caſe, Per Curiam 1 Rolls Abr. 637. 2 Inſt. 65 i. Hill. 21 & 22 Car. 2. 
Amiers v. Chambers, 2 Keb. 596. and Raymond 425. Yet of a Lime Kiln by 
Cuſtom Tithes ſhall be paid, x Rolls Abr. 642. and ſo by Cuſtom Tithes 
ſhall be paid of white Salt, Trin. 16 Jac. B. R. Jones and Gowards Caſe, 1 Rolls 
Abr. 642. So a Modus may be of the Tithes of Iron Oar, Mich. 27 Car. 2. 
Andrews v. Sympſor, 3 Keb. 527. No Tithes ſhall be paid for Brick becauſe 
tis part of the Soil, and 'tis ſaid to have been often adjudged, Paſeh. 28 Car. 
2. C. B. Stoutfils Caſe, 2 Mod. Rep. 77. Nor for Houſes which be for Habita- 
tion, nor for other Buildings ; nor for any Rent reſerved upon a Demiſe of 
any ſuch Houſe or Building being created meerly by the Act of the Party, 
Mich. II Fac. C. B. Dr. Grant's Caſe, 11 Co. 16. Dr. Leyfield v. Tiſdal, Ho- 
bart p.11. If a Man purchaſe an Houſe for 300 l. and doth ſell it again within a 
ſhort time after for 300 J. yet no Tithes ſhall be paid of the gain thereof made; 
for this is againſt the Common Law, Reſolved Mich. x 1 Fac. B. R. Daires and 
Tollins Caſe, x Rolls Abr. 657. but I of Common Right, yet by Cu- 
ſtom; Tithes oy be paid for Houſes by the Rent reſerved upon a Demiſe 
thereof; to which purpoſe is the Caſe of Dr. Grant, which is as Her 
| Gabriel Grant Doctor in Divinity, Parſon of the Pariſh of St. Leonard in 
| Foſter-Lane infra Præcinctum Sandi Martini le Grand, did libel in the Spiri- 
| tual Court before Dr. Maſters, Official of the Dean and Chapter of Weſt- 
| minſter, againſt Edward Taylor Farmer of a great and ancient Houſe called 
| the Dean's Houſe within the Precinct of St. Martin le Grand, late parcel of 
| the Poſſeſſions of the Abbot of Weſtminſter, and alledged, chat every Pa- 
| Tiſhioner or Inhabitant having or occupying a Manſion Houſe, Shops, Ware- 
houſes, Cellars or Stables within che ſaid Pariſh of St. Leonard within St. 
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Martins le Grand, hath paid yearly every quarter of the year at the Feaſts gf 
Eaſter, the Birth of Chriſt, St. Jobn the Baptiſt, and St. Michael, time out of 
mind, &. or at leaſt from the Foundation, Donation and Erection of the 
ſaid Rectory of St. Leonard by equal Portions to the Parſons of the ſud 
Rectory for the time being, Nomine & loco decimarum ſuarum juxta ratam cn. 
juſlibet viginti jol;dor readilus per annum ex qualitet hujuſmodi Domo, Shop, 
Sollar', Sellar', ſrve Stabulo fic tent ſive occupat in prædicta Parochia duos |, 
lidos legalis Moncte Angliz,@*c. And that the ſaid Edward Taylor and his Fami. 
ly did dwell in the ſaid Houle three years, and had poſſeſſed the fame for the 
lame time ſub annuali reddith ſeædecim librarum ſen ſaltem duodecim librayyy 
Gc. and ſo demanded two Shillings in the Pound, & c. the ſaid Edward Tyler 
did exhibit an Information and Suggeſtion to the Court, that the late Abbot 
of Meſtminſter and all his Predeceſſors till the diſſolution of the ſaid Mon. 
ſtery, which was Anno 30 H. 8. had held the ſaid Houſe diſcharged of Tithes, 
and alledged the Statute of 3x H. 8. concerning the diſcharge of the pay. 
ment of Tirhes, and conveyed to himſelf a Leaſe for years, and thereupon 
had a Prohibition to which the ſaid Doctor Grant appeared, and Taylor de. 
clared againſt him to the Effect aforeſaid, and Doctor Grant traverſed the 
ſaid Preſcription of Diſcharge of Tithes, whereupon Iſſue was joyned, and 
tryed in London for Doctor Grant; But it was moved by Taylor's Council, 
that upon the ſaid Libel no Conſultation ought ro be granted, for of com- 
mon Right no Tithes ought to be paid for Houſes of Habitation, nor for 
any Rent reſerved upon any Leaſe of them, for Tithes ought to be paid of 
things which grow and renew year by year by the Act of God, Regiſt. 544. 
F. X. B. 53. tit. Diſmes 16. and not for Dwelling-Houſes, or Rents iſuing 
out of Lands reſerved, and created only, and meerly by the Act of the Par- 


ty, and therefore in the City of London the Parſons have two Shillings cight | 


Pence in the Pound, ec. in the name of Tithes-; bur the ſame is by Decree 
made, Anno 1535. which is enacted and confirmed by Authority of Parliz 
ment Anno 37 H. g. cap. 12. But St. Martins le Grand is not included within 
rhe ſaid Decree and Act; for though rhe ſame is within Lonton yer dis not 
of it, and therefore ir remaineth at the Common Law. And in zo E. 3. 
fol. 1.4. & 38 E. 3. fol. 13. By Finchden it is ſaid, that the Profits of the 
Churches in London are the Oblations and Obventions. But it was reſolved 
by the whole Court, that a Conſultation ſhould be granted, for it may have 
a lawful beginning, for it may be, that for all the Tithes of the Land upon 
which the Houſes are built. This Modus Decimandi hath time out of mind 
been paid, and although the ſame be after built, that ſhall not take away 
the Right of the Parſon in ſuch Caſe ; and becauſe ir might have a lawful 
beginning and the ſame hath been uſed time out of mind, &c. for this Cauſe 
it was reſolved that a Conſultation ſhould be granted. It was alſo reſolved, 
that for this Cuſtomary Payment of Monies he might ſue in the Eccleſiaſti. 
cal Court, becauſe it is in the nature of Tithes, viz. Modus Decimandi, and 
every ancient City and Borough hath for the moſt part ſuch Cuſtom de modo 
Decimandi for their Houſes for the maintenance of their Parſons. And as to 
the Opinions in 30 E. 3. & 38 E. 3. it was ſaid, that Obventio drcitur 4 
obvenit udo, and includeth Oblations, Rents, and other Revenues, which 
may well agree with rhe reſolution before, and a Conſultation was granted, 
Mich. 1x Jac. C. B. Dr. Grant's Caſe, 1 f Co. 16. | - 
And afterwards Doctor Lyefield, Parſon of St. Clements without Temple- Bar, 


which is alſo out of London and the Liberty thereof, ſued for Tithes of 


certain Stables, and libelled, that by common Right, and by Preſcription 


time out of mind, the Parſons there uſed to have a Modus Dec imandi for . 
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Houſes, Stables and Buildings, that is to ſay, after the rate of the tenth 

art of the yearly Rent, or Value of the ſame, and upon this Surmiſe a Pro- 
bibition was granted; but the Caſe being after moved for the Defendant, and 
upon urging Dr. Grant's Cale, it was ordered by the Court, that they ſhould 
declare upon the Prohibition and ſo bring the Matter to be determined judi- 
cially by the Court, Dr. Leyfield v. Tiſdal, Hobart p. 11. alſo the Proviſo in the 
Statute of 2 & 3 E. 6. cap. 13. doth ſuppoſe that ſuch Modus may be, which 
is this: Pꝛovided always, and be it enaned by the authozity afozeſato, that 


this Act, 02 any thing therein contained, ſhall not extend in any wiſe to the 


Tnhabitants of the City of London and Canterbury, and the Suburbs of 
the ſame, no2 to any other Town 02 place that hath uſed to pap their Tithes 
by their Houſes, otherwiſe then they ought oz ſhould have done befoze the 
making of this Ac 3 any thing contained in this Ac to the contrary in any 
wiſe notwithſtanding, Bur it is ſaid to be ruled, Th». 31 Eliz. in the Lady 
Greſhams Caſe, where one preſcribed to pay yearly by the Hands of two Per- 
ſons inhabiting in ſuch Houſes four Pence to the Vicar, in ſatisfaction of all 
Tithes, that the Preſcription. was not good, for the Houſes may decay or 
none may live in them, fo nothing ſhould be paid, 7ri. 3 Elz. B. R. Perry 
v. Sean, 3 Cro. 139. Yet if a Cuſtom be, that the Inhabirants of a Pariſh 
ſhall pay in full ſatisfaction of all Tithes after the rate of the tenth part of 
the yearly Rent or Value of their Land and Houſes whilſt any ſhall remain 
there, it is good; for in ſuch Caſe the Rent of the Houſe with the Land is 
but the meaſure of the Rate to be Yu in Mony. But a Suggeſtion that all 
the Occupiers of Land within ſuch a Vill have uſed to pay 2 5. 6 d. in full 
of all the Tithes of the ſaid Vill, was held by the Court not to be good, there 
being no remedy to compel any that refuſe to contribute; but if it had been 


that quilibet Occupator had uſed to pay, it had been good, Mich. 19 Car. 2. 


2 Keb. 280. So a Cuſtom that all Occupiers and Tenants that are Inhabi- 
rants in any place out of the Parifſi, ſhall pay to the Vicar 4 d. for every 
Acre, was held an unreaſonable Cuſtom, not being fixed to the Land, nor to 
any perſon certain, Mich. 15 Car. 2. 1 Keb. 602. 

| Bil che Tithes of Houſes in London are ſetled by Statute Law, for it hath 
been Enacted as followeth : There of late time contention, ſtrife and va- 
riance hath riſen and grown within the City of London, and the Liberties 
of the ſame, between the Parſons, Utcars and Curates of the ſaid City, and 
the Citizens and Inhabitants of the ſame, fo2 and concerning the payment 


of Tithes, Oblattons and other Dntirs within the ſad City and Liberties ; 
_ fo? appeaſing whereof a certain Ozder and Decree was made thereof by the 


moſt Reverend Father in God, Thomas Archbiſhop of Canterbury, Betropo- 
litan, Chief Pzimate of all England, Thomas Audley night, Lozd Audley 
ok Walden, and then Lo2d Chancelloz of England, now deceaſed, and other 
of the Kings Majeſty's moſt hononourable Pzivy Council, and alſo the 
King's Letters Patents and Pꝛoclamation was made thereof, and directed 
to the ſatd Citizens concerning the fame ; whereupon it was after enaned in 
the Parliament holden at Weſtminſter by Pꝛoꝛogation the fourth dap of Fe- 
bruary in the xxvij year of the Kings Majeſty's moſt noble Reign, by autho- 
rity of the fame Parliament, that the Citizens and the Jnhabitants of the 
ſame City ſhould at Eaſter then nert coming, pay unto the Curates of the 
lald City and Suburbs, all ſuch and like Sums of Money fo2 Tithes, Ob⸗ 
lattons and other Duties, as the ſaid Citizens and the Inhabitants by the 
oder of the laid late Low Chancelloz, and other the king's moſt honoura⸗ 
ble Council, and the King's ſaid Pꝛoclamation, paid oz ought to have patd 
by kozce and vertue of the (aiv Ozder at Eaſter, which was in the year of 


ur 
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our Low God, M. D. XXXV, and the ſame payments fo to continue from 
time to time, until (ſuch time as any other Der 02 Law ſhould be made, 
publiſhed, ratified and confirmed by the King's Þighnels, and the two and 
thirty perſons by his Gzace to be named, as well fo2 the full eſtabliſhment 
concerning the payment of all Tithes, Oblations and other duties of the 
Inhabitants within the laid City, Suburbs and Liberties of the ſame, ag 
fo2 the making of other Eccleſiaſtical Laws of this Realm of England; and 
that every perſon denying'to pay, as is afozeſatd, ſhould by the Command. 
ment of the Mapoꝛ of London fo the time being, be committed to Pullon, 
there to remain until ſuch time as he oꝛ they ſhould have agreed with the Cy, 
rate 02 Curates koꝛ their ſaid Tithes, Oblations and other Duttes, as is 
afozeſaid, as in the (atv ad moze plainly appeareth : Sithen which Ac divers 
variances, contentions and ſtrifes are newly rilen and grown between the 
ſaid Parſons, Uicars and Curates, and the (atd Citizens and Jnhabitants 
touching the payment of the Tithes, Dblations and other duties, by reaſon 
of certain woꝛds and terms ſpecified in the ſaid Ozder, which are not ſo plain: 
ly and fully (et fozth, as is thought convenient and meet to be: fo} appeaſing 
whereof, as well the (aid Parſons, Uicars and Curates, as the ſaid Citi 
3ens and Jnhabitants have comp2omitted and put themſelves to ſtand tg 
ſuch Ozder and Decree touching the Pꝛemiſſes, as ſhall be made by the (ai 
Right Reverend Father in God, Thomas Archbiſhop of Canterbury, ge. 
tropolitan and Pzimate of England, the Right honourable Sir Thomas 
Wryotheſly Knight, Lozd Wryorheſly, and Lozd Chancelloz of England, the 
Right honourable Thomas Duke of Norfolk, Lo2d Treaſurer of England, 
the Right honourable Sir William Paulet Knight, Lozd St. John, Lozd Pu. 
dent of the Council, and Lozd great Maſter of the King's moſt honourable 
Douſhold, the Right honourable Sir John Ruſſel Knight, Lozd Ruſſe! and 
Lo2d Puy Seal, the Right honourable Edward Earl of Hertford, Lo great 
Chamberlain of England, the Right honourable John Uicount Liſle, high 
Admiral of England, Sir Richard Liſter Knight, Chief Juſtice of England, 
Sir Edward Montague Knight, Chtef Juſtice of the Common Bench at Welt- 
minſter, and Sir Roger Cholmely Knight, Chief Baron of the Exchequer, 
fo? a final end and concluſion to be had and made touching the Pꝛemiſſes fo 
ever. And to the intent to have a full peace and perfect end between the ſaid 
Parties, their Heirs and Succeſſozs touching the ſaiv Tithes, Oblations, 

and other Duties fo2 ever, Be it enacted by authozity of this pꝛeſent Par⸗ 
liament, that ſuch end, ozder and direction, as ſhall be made, decreed and 
concluded by the foze-named Archbiſhops, Lozds and Knights, oz any ſir of 
them, befo2e the firſt day of March next enſuing, of, fo2 and concerning the 
payments of the Tithes, Dblations, and other duties within the ſaid City, 
and the Liberties of the ſame, and enrolled in the King's Þ{gh Court of Chan: 
cery of Recozd, ſhall ſtand, remain and be as an Ac of Parliament, and 
fhall bind as well all Citizens and Jnhabitants of the ſaid City and Liver: 
ties fo2 the time being, as the ſaid Parſons, Uicars, Curates and their 

Succeſſozs fo2 ever, accozding to the effec, purpozt and intent of the (ail 
Oeder and Decree ſo to be made and enrolled 3 and that every perſon deny 
ing to pay any of his oz their Tithes, Oblations oz other duttes contraty 
to the ſaid Decree to be made, ſhall by the Commandment of the Mayo; ol 
London fo the time being, and in bis default oz negligence, by the Low 
Chancelloꝛ of England fo? the time being, be comitted to pꝛiſon, there to te ⸗ 
main till ſuch time as he oz they have agreed with the Curate and Curates 
ko2 his oz their ſaid Tithes, Oblations and other dutles, as is afozeſald. 


The 


r 


everp ſuch caſe the Tenant oz Fermoꝛ, 
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The Decree. 

As touching the payment of Tithes in the City of London and the Li. 
berties of the lame, It is fully ozdered and decreed by the moſt Reverend 
Father in God, Thomas Archbiſhop of Canterbury, Pzimate and Metropo⸗ 
litan of England, Thomas Low Wryotheſly, Lord Chancelloz of England, 
William Loꝛd St. John, Pꝛeſident of the Kings Majeſty's Council, and Lozd 
great Maſter of his Þighneſs's Houſhold, John Lozd Ruſſel, Lozd Puy Seal, 
Edward Earl of Hertfort, Lod great Chamberlain of England, John Ail - 
count Liſle, High Admiral of England, Richard Liſter Knight, Chief Juftfce 
of England, and Roger Cholmely Knight, Chief Baron of his Szaces Ex. 


chequer, this pꝛeſent xxiv. day of February, Anno Domini, ſecundum curſum 
& computationem Eccleſiæ Anglicanæ, milleſimo quingenteſimo quadrage- 


ſimo quinto, attoꝛding to the Statute in ſuch caſe lately p2ovided. That the 


Citizens and Jnhabitants of the ſaid City of London, and Liberties of the 
ſame, ko the time being, ſhall yearly without fraud oꝛ covin foꝛ ever pay their 
Tithes to the Parſons, Uicars and Curates of the ſaid City, and their 
Succeſſoꝛs fo2 the time being, after the rate hereafter following, that is to 
wit, ok every ten chilling Rent by the pear of all and every Houle and Þouſes, 
Shops, (Jare-houſes, Cellars, Stables, and every of them within the ſatd 
City and Liberty of the ſame, firteen pence ob. And of every twenty ſhillings 
Rent by the year of all and every ſuch Houſe and Pouſes, Shops, CUare- 


| houſes, Cellars and Stables, and every of them within the laid City and 


Liberties, two ſhillings and nine pence. And (o above the Rent of twenty 


: ſhillings by the year, aſcending from ten ſhillings to ten ſhillings accopding to 
| the rate afozeſaid. 1 


Item, That where any Leaſe is, 02 ſhall be made of any Dwelling-Houſe oz 
Douſes, Shops, (Uare-houles, Cellars, 02 Stables, 02 any of them, by fraud 
oꝛ covin, reſerving leſs Rent then hath been accuſtomed, oꝛ is, oꝛ that any ſuch 
Leaſe ſhall be made without any Rent refervedupon the lame, dy reaſon of any 
fine oꝛ income paid befozehand, oꝛ by any other fraud o; covin : that then in 
,enants 02 Fermo2s thereof ſhall pay 
fo2 his o2 their Tithes of the ſame, after the rate afozeſaid, accozding to the 
quality of ſuch Rent o2 Rents, as the ſame Þouſe oz Pouſes, Shops, Mare⸗ 
Houſes, Cellars 02 Stables, 02 any of them were laſt letten fo2 withou 
fraud oz covin, befoze the making of ſuch Leale. 

Item, That every Owner oz Owners, Jnheritoz oz Inheritoꝛs of any Dwel- 
ling-Þouſe oꝛ Houſes, Shops, U(Ulare-houſes, Cellars 02 Stables, 02 any of 
them, within the ſaid City and Liberties, inhabiting, o2 occupying the ſame 
himſelf, oꝛ themſelves, ſhall pay after ſuch Rate oꝛ Tithes as is aboveſatd, 


after the quantity of ſuch yearly Rent as the ſame was laſt letten fo2, with: 
out fraud 02 covin. | 


Item, It aup perſon oz perſons have taken, oꝛ hereafter ſhall take any Peaſe 


02 Manſion place by Leaſe, and the taker o2 takers thereof, his o2 their Exe⸗ 
cutozs 02 Aſſigns, doth oz ſhall inhabit in any part thereof, and have oz hath 
within eight years laſt paſt befo2e this oder, 02 hereafter will o2 ſhall let out 
the reſidue of the lame; that then in ſuch caſe the pzincipal fermo? oz fermozs, 
02 firſt taker 02 takers thereof, his o2 their Executoꝛs 02 Aſſigns, ſhall pay his 
0} their Tithes after the rate afozeſatd, accozding to his oz their quantity 
therein, and that his oz their Executozs, Aﬀſignee oz Aﬀlignees, ſhall pay his 
Q their Tithes after the rate aboveſatd, accozding to the quantity of their 
Rent bp year, 0 | Ps 
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And that it any perſon oz perſons have, o2 ſhall take divers Manſſon 
Houſes, Shops, Ulare-houſes, - Cellars oz Stables, in one Leaſe, and tet. 
teth, oz ſhall let out one o2 mo2e of the ſai Þouſes, and keepeth oz ſhall keey 
one 02 more in his oꝛ their own hands, and inhabiteth oꝛ inhabit in the ſame; 
that then the ſaid taker oz takers, and his 02 thett-Crecutors oz Aﬀiigns ſhaj 
pay his 02 their Tithes after the rate aboveſaid, accozding to the quantity 
of the yearly rent of ſuch Panſion Poule oꝛ Pouſes, retained in his o; their 
hands: And that his aſſignee oz aſſignees, of the reſidue of the ſald Manſſon 
pouſe o2 Houſes, ſhall pay his oꝛ their Tithes after the rate aboveſatd, ac, 
coding to the quantity of their yearly Rents. | 

Item, It ſuch fermo? oz fermos, oz his oz their aſſigns of any Manſton⸗ 
Þouſe oz Houſes, Care-houſes, ſhops, cellars oz ſtables, hath at any time 
within eight years laſt paſt, oz (hail hereafter let over all the (aid Manſion 
Þouſe oz Þouſes contained in his o2 their Leaſe, to one perſon, 02 to divers 
perſons : that then the inhabitants, leſſees 02 occupiers of them, and every 
of them, ſhall pay their Tithes, after the Rate of ſuch Rents as the inhahj, 
tants, leſſees 02 occupters, and their aſſignee o2 aſlignees have been oz (hall be 
charged withall, without fraud oz cobin. 

Item, If any Dwelling Houle within eight years laſt paſt, was oz hereafter 
ſhall be converted into a TUlare-Doule, Stoze-houle, 02 ſuch like, 02if a Care: 
Douſe, Stoze houſe 02 ſuch like, within the (aid eight years, was, oz thereafter 
ſhall be converted into a Dwelling Þouſe 3 that then the occupters thereof 
ſhall pap Tithes fo2 the ſame, after the Bate above declared of Manſion 
Pouſe Rents. oY nw L 

Item, That where anp perſon ſhall demiſe any Oye-Pouſe 02 B2ew Houle, 
with implements convenient and neceſſary fo: Dying 02 Bzewing, reſerving 

u Rent upon the ſame, as well in reſpec of ſuch implements, as in reſpec 

of ſuch Oye-Douſe 02 Bzew Houle : that then the Tenant ſhall pay his 

Tithes after ſuch Rate as is aboveſald, the third peny abated: And that 

every pꝛincipal Houſe oꝛ Pouſes, with Rey 02 TUharf, having any Crane 0! 

Gibit belonging to the ſame, ſhall pay after the like rate of their Rents, as 

is afozeſatd, the third peny abated; and that other TUharfs belonging to 

Douſes having no Crane oz Gibit, ſhall pay fo2 his Tithes as ſhall be payed 
fo2 Banſion Houſes, in form afoꝛeſaſd. 

Item, That where any Manſion-houſe with a ſhop, ſtable, ware houle, 
wharf with crane, timber-yard, teinter-yard,o2 garden belonging to the lame, 
oꝛ as parcel of the lame, is o; ſhall be occupied together, that ik the lame be 
hereafter ſevered oꝛ divided, oꝛat any time within eight years laſt paſt were 
ſevered 02 divided: that then the ſermo2 oz fermozs, occupier 02 occupiers 
thereof, ſhall pay ſuch Tithes as is aboveſatd, foz ſuch ſhops, ſtable, wate- 
Houſes, wharf with crane, timber-yard, tefnter-yard, o2 garden afozeſaid,'9 
ſevered 02 divided, after the Rate of their ſeveral Rents thereupon reſerve). 

Item, That the ſaid citizens and inhabitants ſhall pay their Tithes quat- 
terly, that is to ſay, at the Feaſt of Eaſter, the Nativity of St. John Baptiſt, 

the Feaſt of St. Michael the Archangel, and the Nattvity of our Lo2?, by 
even potions. | 

Item, That every Houſholder paying ten ſhillings Rent oz above, ſhall fo! 
him oz ber (elf, be diſcharged of their four Offering days: But his wike, 
childzen, ſervant 02 others of their family, taking their Rights of be Chucth 

at Eaſter, ſhall pay two pence fo2 their four Offering days yearly. 
Provided always, and it is decreed, That if any Þouſe oz Houſes which 
hath been oz hereafter ſhall be letten fo2 ten ſhillings Rent by year, 02 1192, 


be, oz bath at any time within eight years laſt paſſed, 02 hereafter ſhall w_ 
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vided and leaſed into mall parcels oz members pielding leſs yearly Rents than 
ten ſhillings by year 3 that then the Owner oz Owners, if be oz they dwell in 
any part of ſuch Þouſe, 02 elle the pzincipal Leſſee and Leſſees, if the Owner 02 
Owners do not dwell in (ome part of the ſame, ſhall from hencefo2th pap foz 


his oz their Tithes after ſuch rate of Rent as the ſame Þouſe was accuſtomed 


to be letten foz, before ſuch Diviſion o2 dividing into parts oz members: And 
the Under-fermo2 and Fermoꝛs, Leſſee andLeſſees to be diſcharged of all Tithes 
fo2 ſuch (mall parcels, parts 02 members, rented at leſs yearly Rent than ten 
ſhillings by year without fraud 02 covin, paying two pence apiece pearly fo 
four Dffering-days. 

Pꝛovided alway, and it is decreed, That fo2 ſuch Gardens as appertain 
not to any manſion-houſe, and which any perſon oz perſons holdeth oz ſhall 
hold in his oz their hands,fo? pleaſure, oꝛ to his own uſe : that the then perſon 
ſo holding the lame, ſhall pay no Tithes fo2 the ſame : But if any perſon oz 


perſons, which holdeth, oz ſhall hold any ſuch garden, containing half an 


acre 02 moze, doth oꝛ ſhall make any yearly pꝛoſit thereof by way of ſale ; that 
then he 02 they ſhall pay Tithes fo2 the lame, after ſuch rate of his Rent, 
as is herein firſt above ſpecified, 

Pꝛovided alſo, That if any ſuch gardens now being of the quantity of halt 
an acre, 02 more, be hereafter by fraud oz covin divided into leſs quantity 02 
quantities, then to pay Tithe accozding to the Rate aboveſaid. 

Pꝛovided alway, That this Decree ſhall not extend to the houſes of great 
men, 02 noble men, oz noble women, kept in their own hands, and not let- 
ten fo2 any Rent, which in times paſt hath patd no Tithes, ſo long as they ſhall 
ſo continue unletten: Noz to any Palls of Crafts o; Compantes, ſo long 
as they be kept unletten, ſo that the (ame Þalls in times paſt have not uſed 
to pay any Tithes. : 

Pꝛovided always, and it is decreed, That this pzeſent Ozder and Decree 
ſhall not in any wiſe extend to bind 02 charge any ſheds, ſtables, cellers, tim- 
ber-yards, ne tinter-yards, which were never parcel of any dwelling-houſe, ne 
appertaining oz belonging to any dwelling-houſe, ne have accuſtomed to pay 
any Tithes 3 but that the ſaid Citizens and Inhabitants ſhall thereof be quit 
of payment of any Tithes, as it hath been uſed and accuſtomed, 

Dꝛovided alſo, and it is decreed, That where leſs ſum than after ſirteen 
pence half penp in the ten ſhillings Rent, oz leſs ſum than two ſhillings nine 
pence in the twenty ſhillings Rent, hath been accuſtomed to be paid fo? 


_ Tithes 3 that then in ſuch places the ſaid Citizens and Jnhabitants ſhall pay 


but only after ſuch rate as hath been accuſtomed, 

Item, It is alſo decreed, That if any variance, controverſie oz ſtrife, do 02 
ſhall hereafter ariſe in the (ſaid City ko; Non-payment of any Tithes; oz if 
any variance 02 doubt ariſe upon the true knowledge oz diviſion of any Rent 
02? Tithes, within the Liberties of the ſaid City, oz of any extent oz aſſeſſment 
thereof, oz if any doubt ariſe upon any other thing contained within this De- 
cree; that then upon complatnt made by the party grieved to the Bayo2 of 
the City of London fo? the time being, the ſaid Mayoꝛ by the advice of Cotin- 
cel, ſhall call the laid parties befoze him, and make a final end in the lame, 
with coſts to be awarded by the diſcretion of the laid Mapo2 and his Aſſſtants, 
accoming to the intent and purpozt of this pzeſent Decree. 

And ik the ſaid Mapoz make not an end thereof within two months after 
complaint to him made, 02 if any of the ſaid parties find themſelves agrieved; 
that then the Low Chancelloz of England fo; the time being, upon complaint 
to him made within rh2ee months then next following, ſhall make an end in 
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td. rem 


the ſame, with ſuch coſts to be awarded as ſhall be thought convenient, accyy, 
ding to the intent and purpozt of the lat Oectee. 

1920vtded always, That if any perſon 02 perſons take any tenement foy a 
leſs Kent than it was accuſtomed to be letten koz, by reaſon ot great rujne 
oꝛ decay, bzenntig, 02 ſuch like occaſions oz misfoztunes, that then ſuch perſon 
oz perſons, his Executozs oz Aſſigns, ſhall pay Tithes only after the rate of 
the Rent reſerved in his oz their Leaſe, and none otherwile, as long as the 


ſame Leaſe ſhall endure. Stat. 37 H. 8. cap. 12. | 
Upon motion for a Prohibition, the Caſe upon this Statute was this; 


that the yearly Rent of an Houſe in London, at the time of the Decree 
made, and after, was Five Pounds, and a new Leaſe was made of the aid 
Houle, rendring the Rent of Five Pounds per Annum; and over that a great 
Income or Fine, which was Covenanted and Agreed to be paid yearly the tame 
day that the Rent was paid, as a ſumm in groſs, bur ſo much Rent might have 
been reſerved for the ſaid Houſe, as both the ſaid Five Pounds Rent reſerved, 
and the ſumm in groſs amounted unto, which Reſervation and Covenant, G. 
were made to defraud the Parſon of the true Rent of the ſaid Houſe, which 
he ought to have had according to the true intent of the faid Decree. [n 
this Caſe it was reſolved by che whole Court of C. B. If ſo much Rent be re. 
ſerved as was accuſtomed to be paid at the making of the Decree in 37 H.. 

whatſoever Fine or Income be paid) that the Parſon can averr no fraud, in 
he reſervation of that Rent, for the words of the Decree are: Where any 
Leaſe is 02 ſhall be made of any dwelling Pouſe, cc. by fraud 02 covin, in 
reſerving leſs Rent than hath been accuſtomed oz is patd, ec. So as if the ac. 
cuſtomed Rent be reſerved, no fraud can be alledged ; for the fraud by the 
Decree is, when leſſer Rent than uſual is reſerved ; or if no Rent at all be re- 
{erved, that then Tyth ſhall be paid according to the Rent that then was laſt 
before reſerved, for ſo are the words of the Decree; which Decree conliſtcth 
of four parts, wiz. Firſt, Where the accuſtomed Rent, G. was reſerved; 
Secondly, Where the Rent was increaſed, there the Tythes ſhould be paid ac- 
cording to the whole Rent; Thirdly, Where leſs Rent was reſerved ; Fourth), 
Where no Rent was reſerved, but had been formerly reſerved ; but in this Cale 
the Parſon confeſſeth that the accuſtomed Rent was reſerved, and therefore 
had no cauſe of Suit. 

Secondly, It was reſolved, That ſuch Houſes as were never letten to Farm, 
but inhabited by the Owner, is Caſus Omiſſus, and ſhall pay no Tythes by force 
of the Decree. 

Thirdly, It was reſolved, That where the Decree ſaith, TTihere no Rent is te- 
ſerved by reaſon of any Fine a2 Income paid befoze-hand ; albeit, no Fine or In- 
come be paid, yet if no Rent be reſerved, the Parſon ſhall have his Tythes 
according to the Decree, for that is put but for an Example, or Cauſe, why 
no Rent is reſerved, and whether any Fine or Income were paid or no, is not 
material as to the Parſon, and a Probibition was Awarded to the Court of the 
Chancellor of the Biſhop of London to ſtay the Plaintiff's Suit there, Mich. 5 
Jac. Skidmore and Eire v. Bell, Parſon of St. Michael Queenbith, 2 Inſt. 659. 

And Note, That it hath been held by the Juſtices, that a Houſe in London 
which was part of the poſſeſſions of a Priory, that was diſcharged of paying 
Tythes of their poſſeſſions, was by the aforeſaid Statute eee with Tythes, 
according to the Ordinance there; for before that Statute, no Dwelling-houſe 
was chargeable with Tythes, becauſe, no profit ariſeth of it, and only Noble. 
mens Houſes are excepted, Paſch. 34 Elia. B. R. Green v. Piper, 3 Cro. 276 
and Moor 912. 1 

fo 
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Alſo it hath been reſolved, that a Rent for half a year, and afterwards for 
another half year, is a yearly Rent within the meaning of the Decree; and 
that as the ſame was laſt let, is not intended laſt before the Decree, but be- 
fore the demand of the Tythes; yet if Leſſee for life leaſeth for years to A. 
reſerving Rent, that Rent reſerved by the Leſſee ſhall not conclude and bind 
him in the Reverſion to pay Tythes according to that Rule, Hill. 5 Fac. B. R. 
Dottor Mendhouſe v. Doctor Taylor, Ney 130. 

If a Suit be brought in the Spiritual Court for the Tythes of the Rent of 
Houſes in London, a Prohibition lies, for by the Statute 37 H. 8. cap. 12. the 
Suit ought to be before the Mayor of Landon, by complaint in Writing, and 
not by word of Mouth only, in nature of a Monſtrant de Droit, declaring all 
the Title; and if the Suit be in the Spiritual Court for Tythes in London, 
the Court of King - Bench may grant a Prohibition, and yet that Court hath 
not power to meddle with Tythes in London, Hill 5 Jac. B. R. DoGor Mend- 
houje v. DoGor Taylor, Noy 130 Skidmore and Eire v. Bell, 2 Iuſt. 65 9. 

Notwithſtanding this Settlement, divers Preſcriptions for the payment of 
leſſer Rates than the Parſons might require by the ſaid Settlement (as to pay 
Ten Shillings for the Tyth of an Houſe, although that the Rent thereof was 
Fourty Pounds per Annum or more) have been gained, and allowed. But 
upon the occaſion of the late dreadful Fire, as to the Churches thereby con- 
ſumed, another Statute was made to make the maintainance of the Miniſters 
thereof more certain, which is as followeth. 

CUhereas the Tithes in the City of London were levied and paid with great 
Inequality, and are ſince the late dzeadful Fire there, in the Rebuilding of the 
ſame, by taking away of ſome Houſes, altering the Foundations of many, 
and the new erecting of others, ſo dilozdered, that in caſe they ſhould not fo2 
the time to come be reduced to a certainty, many Controverſies and Suits 
of Law might thence ariſe ; Be it enacted by the King's moſt Excellent Ma⸗ 
jeſty, by and with the advice and conſent of the Lozds Spiritual and Tem- 
pozal, and the Commons tn this pzeſent Parliament aſſembled, and by the 
authozity of the ſame, that the annual certain Tithes of all and every Pariſh 
and Pariſhes within the ſaid City of London and the Liberties thereof, whoſe 
Churches have been demoliſhed, oz in part conſumed by the late Fire, and 


which (aid Pariſhes by vertue of an Ac of this pzeſent Parliament, Entituled, 
An Additional Act for the Rebuilding of the City of London, Uniting of Pa- 


riſhes, and Rebuilding of the Cathedral and Parochial Churches within the 
laid City, remain and continue ſingle, as heretofeze they were, oz are by the 
ſatd Act annexed 02 united into one Pariſh reſpenively, ſhall be as followeth 3 
that is to lay, the annual certain Tithes, 02 ſum of Monp in lieu of Tithes. 


J. 6. 
110 00 00 
> 100 OO OD 


Df the Pariſh of Alhallows Lumbard- Street 
Of Saint Bartholomew-Exchange 
Df St. Bridget alias Brides — 120 CO oo 
Df St. Bennet Finck — — — 100 O0 OO 
Df St, Michaels Crooked-Lane ... 80 
Ok St. Chriſtopher — — 120 OO oo 
Ok St. Dyonis Back- Church — 

Ok St. Dunſtan in the Eaſt K — —— 200 OO OO 
Df St. James Garlick hith —— — 100 Oo oo 
Ok St. Michael Cornhil O0 
Df St. Michael Baſſiſhaw - — 


. 132 11 co 
Ok St. Margaret Lothbury ow 
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Df St. Mary Aldermanbury — — — 150 oo 
Df St. Martin Ludgate — 160 oo 
Ok St. Peter Cornhil — 110 00 
Df St. Stephen Coleman- Street — — 110 oo 
Df St. Sepulchre — — 200 co 
Df Alhallows Bread. ſtreet, and St. John Evangeliſt— 140 00 
Ok Alhallows the Gzeat, and Alhallows the Leſs ——— 200 oo 
Df St. Alban Wood. ſtreet, and St. Olaves Silverſtrect — 170 Oo 
Df St. Anne and Agnes, and St. John Zachar 140 co 
Df St. Auguſtine, and St. Faith — —— 172 Oo 
Df St. Andrew Wardrobe, and St. Anne Black- Friars — 140 Oo 
Ok St. Antholin, and St. John Baptiſt — 120 O0 
Ok St. Bennet Grace Church, and St. Leonard Eaſtcheap---- 140 oo 
Df St. Benner Pauls-Wharf, and St. Peters Pauls Whart 100 o 
Df Chriſt Church, and St. Leonard Foſter Lane 200 OO 
Of St, Edmond the King, and St. Nicholas Acons— —180 oo 
Df St. George Butolph-Lane, and St. Butolph Billinſgate 180 oo 
Ol St. Lawrence Jury, and St. Magdalen Milk-Street — 120 oo 
Df St. Magnus, and St. Margaret New Fiſh- ſtreet 170 oO 
Ok St. Michael Royal, and St. Martin Vintry — 140 Oo 
Ok St. Matthew Fryday-ſtreet, and St. Peter Cheap 150 00 
Ok St. Margaret Pattons, and St. Gabriel Fenchurch 120 00 
Df St. Mary at Hill, and St. Andrew Hubbard 200 ©0 
Df St. Mary Woolnoth, and St. Mary Woolchurch———— 160 oo 
Df St. Clement Eaſtcheap, and St. Martin Orgars 140 00 
Df St. Mary Abchurch, and St. Lawrence Pountny — 120 oo 
Df St. Mary Aldermary, and St. Thomas Apoſtles— 150 oo 

Df St. Mary le Bow, St. Pancras Soper-Lane, and Alhallows 

Hony-Lane —— —— — — 1 e 
Ok St. Mildred Poultry, and St. Mary Cole-Church 170 © 
Df St. Michael Woodſtreet, and St. Mary Staining — 100 00 
Df St. Mildred Bredſtreet, and St. Margaret Moles 130 00 
Ok St. Michael Queenhith, and Trinity — 00 
Ok St. Magdalen Old Fiſhſtreet, and St. Gregory — I : 00 
Ok St. Mary Sommerſet, and St. Mary Mounthaw 110 00 
Df St. Nicholas Coleabby, and St. Nicholas Olives 130 00 
Df St. Olive Jewry, and St. Martin Ironmonger-Lane 120 00 
Df St. Stephen Walbrook, and St. Bennet Sherehogg——— 100 00 
Df St. Swythin, and St. Mary Bothow— —— 140 00 
Df St. Vedaſt alias Foſters, and St, Michael Quern———— x60 00 


Thich reſpective Sums of Yonp to be paid in lieu of Tithes within the 
laid reſpective Pariſhes, and aſleſled as herein after is direaed, ſhall be, and 
continue to be eſteemed, deemed and taken to all intents and purpoſes, to be 
the reſpective certain annual maintenance (over and above Glebes and Per- 
quiſites, Hifts and Bequeſts to the reſpeaive Parſon, Aicar and Curate of 
any Pariſh foz the time being, oz to bis oz their reſpective Succeſſozs, 02 to 
other perſons fot his o2 their uſe) of the ſaid reſpective Parſons, Uicars and 
Curates who ſhail be legally inſtituted, induged and admitted into the te 


ſpedive Pariſhes afozeſatd. 


And 


—— 
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And that the ſaid ſeveral Sums of Pony foz Tithes, may be moze equally 
aſſeſſed upon the ſeveral Þouſes, Buildings, and other Pereditaments what- 
ſoever, within all the laid reſpenive Pariſhes ; Be it enaced by the authozity 
afozeſatd, That the Alderman of fuch reſpective Ward 02 Wards within the 
ſatd City, wherein any of the ſaid Pariſhes reſpectively lie, and his oꝛ their 
Deputy 02 Deputies, and the Common-council-men of ſach reſpective Card 
02 Cards, with the Churchwardens, and one oꝛ moze of the Pariſhioners of 
ſuch reſpective Pariſh, wherein the Maintenance afozeſaid is reſpeaively to 


be aſſeſſed, to be nominated by luch reſpecaive Alderman, Deputy, Common 


council⸗men, and Churchwardens, oz any five of them, whereof the Alder- 
man oz his Deputy to be one, ſhall at ſome convenient and ſealonable time 
befoze the twentieth day of May, in the year of our Lo2d Hod, One thouſand 
fir hundzed and ſeventy one, aſſemble and meet together in ſome convenient 
place within every of the reſpedive Pariſhes, in ſuch reſpective Ward wherein 
the Maintenance afozeſaid is to be aſſeſſed; And they 02 the majo2 part of 
them lo aſſembled, ſhall pzopoztionably aſſeſs upon all Houſes, Shops, Uare⸗ 
houſes, and Cellars, TUharfs, Keys, Cranes, (Uater-houſes, (which TUa- 
ter-houſes ſhall pay in their reſpective Pariſhes where they ſtand, and net_elſe- 
where) and Tofts of Szound (remaining unbutlt) and all othe Þeredita- 
ments whatſoever (except Parſonage and Uicarage Pouſes) the whole re: 
ſpective Sum by this Act appointed, o2 ſo much of it as moze than what each 
Imp2opztato? is by this Act enjoyned reſpecively to allow, in the moſt equal 
way that the ſaid Aſſeſſo2s accoꝛding to the beſt of their Judgments can make 
it; which (aid Aſſeſſments ſhall be made and finiſhed befoze the four and 
twentieth day of July then next enſuing. 

And be tt farther enacted by the authozity akozeſald, That if any variance 


02 doubt ſhall happen o2 ariſe about any Sum lo affeſſed, as afozeſatd, oz that 


any Pariſhioner oz Pariſhioners, oꝛ Owner oz Owners of any Houſe, Shop, 
TUare-houſe o2 Cellar, Wharf, Key, Crane, Mater houſe, Toft of Gzound, 
oz other Hereditament within any the ſafd Pariſhes, ſhall find himſelf o2 them- 
ſelves agrieved by the aſſeſſing of any Sum oꝛ Sums of Monp, in manner 
and fozm afozeſaid, that then upon Complaint made by the party o2 parties 
agrieved, to the Lozv Yayo? and Court of Aldermen of the ſaid City, with» 
in fourteen days after notice given to the party oz parties aſſeſſed, of ſuch 
Aſſeſſments made, the (aid Loꝛd Yayoz and Court of Aldermen ſummoning 
as well the party oz parties agrieved, as the Alderman and ſuch others as 
made the Aſſeſſement, ſhall hear and determine the ſame in a ſummary way, 
and the Judgment by them given ſhall be final, and without Appeal. 
P2ovided always, and be it enacted, That any Aſſeſſment oz Rate to be 
made 02 {aid by virtue of this Ac, ſhall oꝛ may in all o2 any the Pariſhes 
afozeſatd, in like manner be reviewed, oz altered, oz laid again within thre 
Months after the twenty fourth dap of June, One thouſand ſix hundzed and 
ſeventy four, accoding to the afozeſatd Rules, and any ſuch Aſſeſſment oz 
Rate, ſhall oz may be again reviewed, oz re-afleſſed within thzze Months after 
the twenty fourth day of June, in the pear of our Low, One thouſaid fir 
hundzed eighty one; and that all and every ſuch new Aſſeſſment and Rate 
ſhall be liable to the like Appeals, as afozeſaiv, and ſhall be collected, levied 
and paid as any other Aſſeſſment o: Bate mentioned in this Ac, may oz 
' ought to be. | 
And ik the ſaid Alderman, Deputy, Common-council-men, and Pariſht- 
|; DOner 02 Pariſhioners appointed, as afo2eſatd, ſhall after Summons and Re- 
| Queſt made in that behalf unto them, by the Low Bayo2 and Court of al- 
dermen, oz the Incumbent oz Jacumbents of any of the ſaid reſyegive Pa- 


rilh 
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riſh oꝛ Pariſhes, refuſe and neglect to meet and make ſuch Aſlellments, as 
atozeſaid, then it ſhall and may be lawful to, and fo2 ſuch perſon oz perſong 
as ſhall be thereunto authozized and required by the ſaid Lozd Mapoz and 
Court of Aidermen, to make ſuch Aſſeſſment , as by the lald Aldermey, 
Deputy, Common council men, Churchwardens, Pariſhioner oz Pariſhio. 
ners afozeſaid, ſhould oꝛ ought to have been made. 

And be it farther enacted by the authozity afozeſaid, That the (aid Aſſefſo:s 
within ten days after ſuch Aſſeſſments made, and the reſpective Appeals (i 
any be) determined, ſhall make thzee Tranſcripts thereof in Parchment, 
containing the reſpective Sums to be papable, 02 appointed to be patd out 
of all and every the Pꝛemiſſes within ſuch reſpective Pariſh, and ſubſcribe 
the lame under their Yands, and within twenty days after (ſuch Subſcription 
as aſozeſaid, one of the ſaid Tranſcripts ſhall be returned to the Lozd Papo 
of the City of London, to be kept and preſerved by the (aid Lozd Maps, 
in and among the Reco2ds of the ſaid City, fo2 a perpetual memoztal thereof; 
and another of the ſald Tranſcripts ſhall be returned into the Regiſtry of 
the Lozd Biſhop of London, to be kept and preſerved, as afozeſatd ; and 
the other of the ſaid Tranſcripts ſhall remain and be kept in the Geſtry of 
ſuch reſpective Pariſh, fo2 a perpetual memozial, as afozeſatd. 

And fo2 the (urer and better payment of the ſaid teſpeaive Sums of Yoty 
ſo to be aſſeſſed and tared towards the raiſing of the laid Maintenance of the 
reſpective Parſons, Uicars and Curates of the ſaid reſpective Pariſhes, as 
afozeſaidz Be it farther enacted by the authozity afozeſaid, That all and every 
ſuch reſpective Sum and Sums of Mony ſo to be aſſeſſed and tared, as alan 
ſatd, towards the raiſing of the laid Maintenance of the laid reſpecive Par: 
ſons, Clicars and Curates, of the (aid reſpective Pariſhes, ſhall be paid to the 
ſaid reſpective Parſons, Uicars and Curates, and their Succeſſo2s reſpectively, 
at the four moſt uſual Feaſts, (that is to ſap, at the Annunciation of the 
Bleſſed Uirgin Mary; the Nativity of St. John Baptiſt, the Feaſt of St. 
Michael the Archangel, and the Nativity of our Bleſſed Saviour, oz within 
fourteen days after each of the Feaſts afozeſaid, by equal payments; the te- 
ſpective payments thereof to begin and commence only from ſuch time and 
times as the Incumbent oꝛ Jncumbents of ſuch reſpective Parich ſhall begin 
to officiate oꝛ pzeach as Jncumbent oz Parſon in the reſpeaive Church be- 
longing to the reſpedive Pariſh, oz in ſome other convenient place o; places 
in ſuch reſpective Pariſh o2 Pariſhes, to be nominated o2 appointed by the 
Lo Biſhop of London fo2 the time being, oz by the Archbiſhop of Canter- 
bury, in any place within his pecultars. 

And in any Pariſh o2 Pariſhes where any Impꝛopꝛiations be, be it enaned by 
the authozity afozeſaid, That all and every the Impꝛopziatoz 02 Jmp2op2la- 
to2s of any of the ſald ſaid Pariſhes, ſhall pay and allow what really, and 
bona fide, they have uſed, and ought to pap and ſatisfie to the reſpedive 
Incumbent of ſuch rcſpeative Pariſch, at any time befoze the ſat late Fite, 
and the ſame ſhall be eſteemed and computed as part of the Maintenante of 
ſuch Jncumbent ; notwithſtanding this Ac, oz any Clauſe oꝛ Matter, 02 thing 
therein contained, | | 

And be it farther enaced by the authozity afozeſaid, That if any the Juha⸗ 
bitants in any reſpective Pariſh oz {Partſhes as afozeſaid, ſhall, o: do refule 
02 neglect to pay to the reſpective Jncumbents afozeſaid, of any of the laid re 
ſpectivePariſhes,any Sum oz Sums of Mony to him reſpectively payable,02 ap- 
pointed to be paid by this Act, oz any part thereof, contrary to the true intent 
and meaning of this Ac, (being lawfully demanded at the Houſe oz Þoules, 
(Uharf, Key, Crane, Cellar oꝛ other Pꝛemiſſes whereout the ſame is axe 


Chap. 46. The Complete Incumbent. 199 


— __ * 


that then it ſhall and may be lawful to and fo2 the Lozd Yayo? of the City of 
London fo the time being, upon Dath to be made befoze him of ſuch refuſal 
oz neglec, to give and grant out Tlarrants foz the Officer o2 perſon appoint- 
ed to collec the ſame, with the aſſiſtance of a Conſtable in the day time, to 
levy the ſame Tithes 02 Sums of Pony fo due, and in arrear and unpaid, by 
Diſtreſs and Sale of the Goods of the party oz parties ſo refuſing oz neg- 
leqing to pap, reſtozing to the Owner oz Owners, the Overplus of (uc 
Soods over and above the ſaid Arrears of the ſalid Montes ſo due and un- 
paid, and the reaſonable Charges of making ſuch Diſtreſs, which he ts to 
deduct out of the Monies raiſed by Sale of ſuch Goods. 

Provided always, and be it enacted, That in caſe the Lozd Mapoz, o: 
Court of Aldermen ſhall refuſe o; neglea to execute any of the reſpeaive 
powers to them by this Ac granted, oz to perfozm all and every ſuch thing 
relating either to the aſſeſſing oz levying of the reſpective Sums afozeſatd, 
as they are by this Act authozized and required to perfozm, That then it 
ſhall and may be lawful fo2 the Lozd Chancelloz, oꝛ Lozd Keeper of the Great 
Seal of England fo; the time being, oz any twa oz moze of the Barons of 
his Dajeſty's Court of Erchequer, by TUarrant o2 Warrants under his oz 
their reſpective Wands and Seals, to do and perkozm what the (ald £020 
Mayo? and Court of Aldermen, accozding to the true intent oz meaning 
of this pꝛeſent Act, might oz ought to have done, and by ſuch Ularrant et- 
ther to impower any perſon oz perſons to make their reſpective Aﬀeſſments, 
as afozeſaid, oz to authoztze the reſpective Officers oz perſons appointed to 
collect the Sums afozeſatd, to levy the ſame by Diſtreſs and Sale of the 
Goods of anp perſon oz perſons that ſhall refuſe o2 neglect to pay the ſame 
in manner and fon afozeſatd. 

Pꝛovided always, and be it enacted, That where any of the Partſhes 
within the ſald City, have ſince the late Fire, by death o2 otherwiſe, become 
vacant, the ſurviving oꝛ remaining Incumbent of the other Pariſh thereto 
united, oz therewith conſolidated, ſhall have and enjop, and have like remedy 
to recover the Tithes hereby ſetled to be paid, as if he had been actually pꝛe⸗ 
ſented, admitted, inſtituted and inducted into both the ſaid Partſhes, ſince 
the Union and Conſolidation thereof. 

P2ovided always, That no Court oz Judge Eccleſiaſtical oz Tempozal 
ſhall hold Plea of, oz fo: any Sum oz Sums of Pony due and owing, 02 
to be paid by vertue of this Act, oz any part thereof, other than the perſons 
hereby autho2ized to have Cognizance thereof: Noz ſhall it be lawful to oz 
fo? any Parſon, UGicar 02 Incumbent, to convent oz ſue any perſon oz per- 
| ſons aſſefſed as afozeſatd, and refuſing oz neglecting to pay the ſame in any 
N Court oz Courts, oz befoze any Judge oz Judges, other than what are au⸗ 
+ thozized and appointed by this Act, fo2 the hearing and determintug of the 
lame, in manner afozeſatd. | 
| P2ovided always, That it Call and may be lawful to and fo2 the Warden 
aud Minor Canons of St. Paul's Church London, Parſon and ]}opticto2s 
| of the Rectozy of the Pariſh of St. Gregory, afozeſaid, to receive and enjoy 
all Tithes, Oblations and Duties ariſing oz growing due within the ſaid 
| Pariſh, in as lage and beneficial manner as koꝛmerip they have, oz [awfully 


might have done ; any thing herein to the contrary notwithſtanding. Stat. 
| 22 & 23 Car. 2, cap. 15. 
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CHAP. XLVIL 


The ſeveral ways and means Lands may be diſcharged of Tithe; 
at Common Law. Of Real Compoſitions. Modus Decimandi, 
Non Decimandi, &c. and if Glebe Lands ſhall pay Tithes. 


Y what hath been ſaid it appears, that Tithes de Jure Communi are not 
to be paid of the Earth or Land it ſelf, nor Houſes of Habitationz, 
ec. erected upon Lands, bur only of the Fruits of the Earth; and yet the 
Rule at this day is not general, that the tenth of the Fruits of all Lands here 
in England are to pay Tithes. For by the Law there are divers ways by 
which Lands ſtand diſcharged from the Payment of Tithes to any Perſon, 
as by real Compoſition, Preſcription, and Acts of Parliament. But where 
Loads are thus diſcharged from the Payment of Tithes, and the Parſon not- 
withſtanding ſuch diſcharge ſues for 'Tithes in kind, yet no Action of the Caſe 
lies againſt the Parſon for bringing ſuch Suit, for where ſuch Action was 
brought the Court conceived it would not lie, though falſo, malitioſe & ſcier- 
ter were put into the Declaration, the Suit being brought by the Parſon in a 
proper Court, Mich. 26 Car. 2. B. R. Biſhop v. - - - - 3 Keble 38 8 See Hal. 
205, 206. 3 Cro. 836. 8 E. 4. 13. 1 Rolls Abr. 34. But if a Suit be brought 
in che Eccleſiaſtical Court to recover the Advowſon of a Church and alfo 
the Tirhes, in ſuch Caſe the Patron may have an Action of the Caſe for 
ſuch unjuſt vexation, 1 Rolls Ahr. 109. But if one ſue for Tithes in the Ec- 
cleſiaſtical Court, and the Defendant pleads payment, and hath two Witneſ- 
ſes to prove it, upon which the Plaintiff diſcontinues his Suit, then one of 
the Witneſſes dies; then the Plaintiff knowing that the Defendant hath but 
one Witneſs to prove the ſaid Payment, and that one Witneſs is not ſufficient 
in the Eccleſiaſtical Court, brings a new Action for the ſame Tithes, ſup- 
pong now that the Defendant cannot prove Payment of them, yet no Action 
ies againſt the Plaintiff for this Vexation, Trix. 43 Eliz. Bray v. Pratridge, 
1 Rolls Abr. 101, 102. | 
Firſt, Lands may be diſchargrd from the Payment of Tithes by real Compo- 
ſition, Regiſt. fol. 38. F. N. B. f. 44. this is when an Agreement is made with 
the Parſon or Vicar, together with the aſſent of the Patron or Patrons an 
Ordinary, that certain Lands ſhall for the future be diſcharged from the Pay- 
ment of Tythes in Specie, by reaſon of a Recompence agreed upon to be pal 
or made to the Parſon, &-. in reſpect thereof in Mony, either as an entire 
Sum, or as a yearly Payment, or by Settlement of Lands upon the Incum- 
bent and his Succeſſors for ever, or by doing ſome other thing that ſh 
of advantage to the Parſon or Vicar ro whom the Right of Tithes doth 
otherwiſe belong, Do&or and Student lib. 2. cap. 5 J. Mich. 11 Car. B. R. 9 
down v. Holm, Jones p. 368. Paſch. 17 Car. B. R. Hitchcock v. Hitchcock, Mau 
87. But then this Compoſition to make it binding as to the Succeſſors, 15 © 
be made either by Deed under Hand and Seal, 1 ü 
| Hobart 176. and alſo it ought to be made by apt Words; for if the Words 0 
the Contract be, Inter ſe convercrunt, this is not ſufficient to make it 2 fes 
Compoſition to bind the Succeſſors, although that the Biſhop call it Reals 
compoſitio, for his calling of it ſo will not alter the Nature of it, but that It 
ſhall remain as a perſonal Agreement binding and obliging the Partie 
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only, and ſhall not be extended to the Succeſſors, Paſeh. 17 Car. B. R. Hitch- 
cock v. Hitchcock, Marſh p. 87. 

It was found by ſpecial Verdict, that the Abbey of Fountain of the Order 
of the Ceſtercians was before the Council of Lateran ſeiſed of the Grange of 
S. within the Prebend of R. and that betwixt the years of 1216 and 1261. 
a Compoſition was made between the Abbot and Convent and the Prebend 
of the ſaid Prebendary, that the Abbot and Convent ſhould for ever be free 
from the payment of any Tithes for their Lands, which they tilled at their 
own charge within their ſaid Grange, Anno Domini, 1216, and that they ſhould 
pay Tithes for all other Lands there and elſewhere, and that the ſaid Abbot, 


i. ſhould pay annually to the ſaid Prebend and his Succeſſors the Sum of 


five Marks; the Verdict further found that 4m»o Domini 1359. another 
Compoſition was made betwixt them, reciting the former (but they do not 
find, that it was confirmed by the Patron and Ordinary) and by this later 
Compoſition the Prebend and his Succeſſors were to have their Election for 
all times ro come yearly, either to receive 'Tirhes in kind of Corn or Grain 
ariſing within the placcs aforeſaid, as well of Lands in the hands of 
the Abbor, as in the hands of the Tenants, or elle five Marks to be paid in 
lieu thereof, ſo as ſuch Election was notified to the Abbot or any of the 
Monks, Cc. in the preſence of a Procter, or of two good Men, and when 
no notice was given the Prebend to be content with the five Marks, &. In 
this Caſe the Court were of Opinion, that the ſecond Compoſition did not 
alfect the Succeſſors of the Prebend, and therefore the Abbot was not bound 
by it. (The Reaſon ſeems to be, becauſe by the firſt Compoſition, the Pre- 
bend was bound only quamdiu propriis. manivus, &c. and by the ſecond Com- 
poſition the five Marks go in Recompence of all, whether i» propriis manibus 
or in the Hands of Tenants; ) Secondly, The Court held that the power of 
Election is gone, becauſe it cannot be made according to the Compoſition, 
and that therefore the firſt Compoſition ſhould ſtand quad terras in propriis 
manibus, and for the others, Tirhes in kind may be taken as before, and 
Judgment was given accordingly, Mich. 16 Car. 2. in Scaccar. Sir William In- 
golsby Bar. v. Robert Wivel and John Ollithorn, Hardres 38 1. After the Com- 
poſition is duly and firmly made, if the Lands be transferred, or granted to 
another, the Feoffee or Grantee ſhall have the benefit thereof, Mich. 11 Car. 
B. R. Sydown v. Holm, Jones 268. But if any Real Compoſition hath been 
made with any Archbiſhop or Biſhop ſince the iſt of Eliz. or with any Dean 
and Chapter, College, Archdeacon, Prebend, Parſon, Vicar, &c. ſince the 
13th of Eliz. the ſame is void, or at leaſt voidable by the Statutes as to all 
Succeſſors whatſoever ; for by the Statute of x Ehz. Archbiſhops and Bi- 
ſhops, and by rhe Starure of 13 Eliz. cap. 10. all Collegiate and other Eccle- 
ſiaſtical Corporations aggregate and ſole, are reſtrained from making any 
Grants, other than for one and twenty years, or for three lives, and without 
other qualifications, which will be mentioned hereafter in their proper place. 
And if any Parſon or Vicar doth make ſuch Compoſition for the binding of 


himſelf only during his time, he ſhall not be bound thereby, but only whilſt 


he is reſident, and ſerving the Cure, without abſence by eighty days, as will 
be hereafter alſo ſhewed. 

A ſecond means by which Lands are diſcharged of Tithes, is by Cuſtom 
or Preſcription. Cuſtom and Preſcription differ in this; that Cuſtom is tha 
which gives a Right to a Province, County, Hundred, City or Town, and 
then it muſt be common to all within, the Limits where it is pretended to 
be: Bur Preſcription is that which gives a Right to ſome particular Perſon 
with reſpect to ſome particular Houſe, Farm or other thing. Both Cuſtom 
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and Preſcription may be either De Non Decimando, or de Modo Decimandi. 
As for Cuſtom and Preſcription whether they. may be de Modo Decimand; 


none at this day diſpute ; and it ſeems that a Cuſtom may be good de Non De. 


cimando in reſpect of this or that particular Tithe ; ſo that a County or part 


of a County ſhall not pay any ſuch fort of Tithes ; Provided that there be 
beſides ſufficient Maintenance for the Parſons, Hill. 14 Jac. per Curiam, Bur- 
ham and Goojes Caſe, and Mich. 17 Jac. B. R. Dr. Ar drews and - --- 1 Roll. 
Abr. 653, 654- | 

Upon this account a Man (being ſued in the Eccleſiaſtical Court for the 
Tithes of the Milk of Ewes) did ſuggeſt that by the Cuſtom of the Country 
no Tithes of the Milk of Ewes had been paid within the Memory of Man, 
and a Prohibition was granted, Mich. 14 Car. B. K. Sewell and Bickwel's Caf, 
Per Curiam, 1 Rolls Abr. 654. So it is ſaid to have been adjudged that ng 
Tithes of Underwoods ſhall be paid in forty Pariſhes of the Wild of Suſe, 
nor in the Wild of Kent, Mich. 13 Jac. Porter v. Tike, Rolls 1 Abr. 65, 
Trin. 15 Jac. B. R. Bell v. Tard, and Mich. 21 Jac. Loane v. Dixon and Tr, 
17 Jac. B. R. Fawkner and Andrews, per Curiam, Rolls 1 Abr. 654. 

And upon the ſame account it was adjudged, that a cuſtom for Bakers 
within two Hundreds in two Counties, not to pay any thing of Tithes for 
new erected Mills for the ule of their Trade was good, Paſch. 15. Car. B. R. 
Kidden and Edward's Caſe, Rolls 1 Abr. 654. But ſuch cuſtom is ſaid not to be 
good for a ſingle Pariſh, Hill. 14 Jac. B. R. Barham and Gooſe, per Curim, 
Rolls 1 Abr. 653. much leſs is a cuſtom good De Non Decimando, abſolutely 
for a Pariſh, or places of greater Limits, to have their Lands free from the pay- 
ment of Tithes, withour paying any thing in lieu thereof, for that this would 
be to the deſtruction of Divine Worſhip, and of ſuch Cuſtom no inſtance hath 
been given; but generally ſpeaking, a Cuſtom De Non Decimando for a 
Hundred, &. is good againſt ſuch Tirhes as are due by Cuſtom only, and not 
of common Right, as of Wood, &c. for as ſuch Tithes are due by cuſtom on- 
ly, ſo by the like Cuſtom within a certain Hundred, ec. they may be «il- 
charged from the payment of ſuch Tithes. 

When tis ſaid that Preſcription De Nos Decimando is good, this is to be 
underſtood chiefly as to Spiritual Perſons, or Corporations ; for theſe being 
capable of Tithes at Common Law in pernancy, may preſcribe to be diſchar- 
ged generally, fo that no Tithes ſhall be paid of their own Lands, nor any 
recompence for them, Paſch. 38. Eliz. the Biſhop of Wincheiter's Caſe, 2 Coke 44. 
Hill. 33. Eliz. B. R. the Biſhop of Lincoln v. Comper, 3 Croke 216. Mich. 13. 
Fac. B. R. the Biſhop of Hereford's Caſe, Rolls 1 Rep. 264. Mich. 11. Car. 
B. R. Sydown v. Holme Jones p. 368. Bowles v. Atkins, 2 Keble 28. 60. 162. 
175. And if Lands ſo diſcharged by Preſcription, be aliened to a Lay-man,and 
during the Alienation doth pay Tythes, viz. for divers Years, and then be 
regranted to a Spiritual Corporation, in this Caſe, the Lands ſhall be di 
charged as formerly, for Tithe is not a thing iſſuing out of Land, therefore 
unity of Poſſeſſion, or a releaſe of all Right in and to the Land doth not e- 
ringuiſh them, Hill. 33 Elia. B. R. Biſhop of Lincoln v. Cowper, 3 Croke 216. 
and Mich. 33 Eliz. ſame Caſe, 1 Leonard 248. and ſuch Lands as a Spiritual 
Perſon may ö 
only for difcharging of che Lands in the hands of Spiritual Perſons, but a1! 


of their Tenams and Farmers at Will, for Years, or Life, Paſch. 38 Eliz. the 
Biſbep of Wincheſter's Caſe, 2 Coke 44 Mich. 38 Eliz. B. R. Wright v. Wright, 


3 Croke 511. ſame Caſe Moor 425 Mich. 42 Eliz. B. R. Crouch v. Fryer, 


3 Croke 785 ſame Caſe, Moor 618. alſo their Copyhold Tenants, chat is, if 


no 


101d Tithe-free by Preſcription, the Preſcription holds good, 19 
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no Tythes have been paid of the Lands of a Spiritual Perſon's Copyholders 
time whereof, c. And it ſhall be intended, that this Preſcription had its com- 
mencement at ſuch rime, when all was in the hands of the Spiritual Perſon, 
by Gawdy, Fenner and Telverton againſt Popham, Mich. 22 Eliz. (rouch v. 
Fryer, 3 Croke 785. Paſch. 1 Jac. Crouch v. Fryer, Yelverton 2. ſame Caſe, 
Moor 618. but then the Copyholder muſt preſcribe in the Name of the Lord, 
Noy 132. but in theſe Caſes, although the Preſcription may bar the Parſon of 
the Pariſh, in which the Lands be, from demanding Tyrhes, yer the doubr 
remains, whether the 'Tythes of the Lands occupied by the Spiritual Perſons 
Fermers,. and if his Copyholders Lands, ſhall belong to the Spiritual Perſon, 
or that his Tenants, by Leaſe or Copy ſhall have the advantage of ſuch Pre- 
{cription 3 and it ſeems that the Tyrhes ſhall be to the Spiritual Perſon, in 
both Caſes, for this is granted in the Cale of the Farmer, Mich. 38 & 39. 
B. R. Wright v. Wright, 3 Croke 511. and tis ſaid by Popham and Fenner, FLA 
a Biſhop may preſcribe to have the Tythe of his Copyholders, and that it ſhall 
be yt againſt a Rector, ec. of the Pariſh, Mich. 42 Eliz. B. R. Crouch v. 
Fryer, 3 Croke 785. but that is to be underſtood where Tythes have been uſu- 
ally ſo paid to the Biſhop, in which Caſe, it may be good againſt the Parſon 
of the Pariſh ; but whether the Copyholders of a Spiritual Perſon, not havin 
paid Tythes to any, ſhall be bound to pay them to the Lord of the Mannor is 
the doubt, which I ſuppoſe, they ſhall nor. Quere. 

Bur from this that hath been ſaid, That Spiritual Perſons may preſcribe in 
Non Decimando, we may not collect, that in all Caſes, where no Tythes have 
been paid by Spiritual Perſons occupying their own Lands time whereof, O. 
that no Tythes ſhall upon any account be paid of ſuch Lands, for no Tythes 
can be paid of Lands where there is an unity of Poſſeſſion, rhat is, where the 
Land and Tythes, or Rectory are in one hand, in that a man cannot pay 
Tythes to himſelf, and yet the Lands may remain Tythable in themſelves ; 
therefore, although a Parſon, or Vicar, whilſt his Glebe is in his own hands, 
hath not paid Tythes, nor have his Predeceſſors paid time whereof, yet Glebe 
Land, becauſe it is Glebe, is not therefore free from the payment of Tythe 
in whoſe hands ſoever it ſhall come, and in all Caſes; for if a Parſon doth De- 
miſe his Glebe Land rendering Rent, and free from all other Exactions and 
Demands, his Leſſee ſhall pay Tythes to him of the Glebe ſo Demiſed, not- 
withſtanding the words, free from all Exactions and Demands, for that the 
Tyrhes are an Eccleſiaſtical Inheritance collateral to the Land, Trir. 31. 32. 
Eliz. B. R. Parkins v. Hind, 3 Croke 161 Paſch. 27 Eliz. C. B. Stye v. Miles, 
Mich. 31 & 32 Eliz. Parkins v. Wild, Noy 35. Trin. 31 Eliz. B. R. Siyle and 
Miller's Caſe, 1 Leonard 300. 


If a Parſon doth ſow his Glebe, and afterwards doth leaſe over the Land, 


. 


and the Leſſee doth ſever the Corn, he ſhall pay Tythes thereof to the Par- 


ſon, or if a Parſon having ſown his Glebe doth afterwards ſell the Corn re- 
ſerving the Land, the Parſon when the Vendee doth ſever the Corn, ſhall have 
Tythe thereof notwithſtanding his own grant, Paſ{h. 40 Eliz. B. R. Humphr ys 
Caſe, Dubitatur, Hill. 11 Jac. B. R. Moyle and Ewer's Caſe, per Curiam, and 
affirmed upon Error, Rolls Abr. 1. 655. So if a Parſon doth ſow his Glebe, and 
dies before Severance, and another is inducted, and then his Executor, or 


| his Vendee doth ſever the Corn, the Succeſſor ſhall have Tyrhes thereof; for 


though the Executor doth repreſent the Perſon of the Teſtator, yer he cannot 


| repreſent him as Parſon, for that another is inducted, contra Paſch 40 Eli. 


B. R. Humphrey's Caſe, Rolls Abr. 1. 655. But if the Corn be ſevered, and the 
| Parſon dies before the ſame be carried off from the Ground, there I ſuppoſe 


the Succeſſor ſhall not have Tythes of ſuch Corn ſo ſevered, thomgh ſtanding 
F ff 2 in 
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in Rucks or Shocks upon the Ground, for in the like Caſe I take it to be, that 
the Exccutors of the dying Parſon, and not the Succeſſor, ſhall have the Tithes 
of all Corn within the Pariſh ſevered from the Ground, at the time of the par. 
Ti ſon's death and not carried away, although the Tithes were not then actual! 
= ſer out, for a right to the Tithes was veſted in the dying Parſon by the {cye. 
V4 rance of the Corn from the Ground, and this I rake ro be warranted, by che 
Opinion, in the Office of Executor, Chap. 5. fol. 94. Orphans Legacy 81. See 4. 
ſo 2 Bulſtrode 184. 1 Kolls Abr. 656. 

If a Spiritual Perſon hath a Parſonage appropriate, and dath enfcoff ang. 
ther of part of the Glebe, yer he ſhall have Tithes againſt his own Feoflmen;, 
42 Ed. 3. 13. 4. and if he Demiſeth his Glebe, he ſhall have Tithes of hi; 
Leſſee, Dyer 43. But it is ſaid to be otherwile, if the Parſonage be impropr. 
ated and in Lay hands, becauſe of che Statute 32 H. 8. of Diſſolutions, brewer, 
and Verſy's Caſe, vouched by Hutton in Ney 132. (but of this I much doubt 
and when it was urged for Law, the Court denied it, and ſaid, that the Ci; 
of Perkins and Hind was adjudged to the contrary in that very point, Bu 
and Franklin's Caſe, Mich. 3 Cr. B. R. Hetley 3 1. if a Parſon doth let his Re: 
ory, reſerving to himſelf his Glebe, he in this Caſe ſhall pay Tithes to his 
Grantee, 37 H. 8. fol. 35. | | 
Though Glebe-land in it ſelf conſidered, be all Tithable as any other Land; 

be, yet no Tithes ſhall be paid of the Glebe by the Parſon of a Church, to the 
Vicar of the ſame Church, whilſt they are in the hands of the Parſon himſelf 
although that the Vicar be endowed of the Tithes of all Lands within the Pa. 
riſh; for that Eccleſia Decimas Solvere Becleſiæ non Debet, and Tanfield faid, 
that then lately this matter was in queſtion betwixt Toung and the Parſon of 
Boxly in the County of Wilts, and abiudged that no Tithes ſhall be paid of 
Glebe-lands : But by Popham, if the Vicar by Endowment be to have all the 
ſmall Tithes within the Pariſh, and then the Parſon doth make a Leaſe of his 
Glebe-land, the Leſſee ſhall pay the Tithes ariſing there from to the Vicar, and 
the groſs Tithes thereof to the Leſſor; ro which the Court agreed, Irin. 38 
Eliz. B. R. Blinco v. Marſton, 3 Croke 479. ſame Caſe Moor 457. or if the Vi- 
car had been ſpecially endowed of the Minute Tithes of the Glebe-lands of the 
Parſonage, the Vicar ſhould have had them, although they were in the hands 
of the Appropriator : Note alſo, that it ought to be ancient Glebe at the time 
of the Endowment, Mich. 39 & 40 Eliz. B. R. Blincoe v. Barks dale, 3 Croke 
578. ſame Caſe, Moor 910. | 

And what is before ſaid of the Parſon's Glebe with reſpect to the Vicar, 


holds as to the Vicar's Glebe with reſpect to the Parſon ; for whilſt the Vicaa WW AX 
doth retain his Glebe in his own hands, he ſhall not pay Tithes thereof, but if 8 - 
he Demiſe it to another, the Leſſee ſhall pay the groſs Tithes to the Parſon, W fri 
and the Vicar's Tithes to the Vicar z and when the Caſe was, that the Vicar | 3 


had ſowed his Glebe, and died, the Tithes thereof ought to be paid by the 
Executors of the Vicar, Harris v. Cotton, Brownlow and Gouldsborough, 69 Nells 
1 Abr. 655. contra Paſeh. 40 Eliz. B. R. Bumphrey's Caſe. But it ſeems, if the 
Parſons, or Vicar's Glebe be in another Pariſh than where the Church is co. 


which it belongs, that Tithes of ſuch Glebe ſhall be paid to the Incumbent s ñ Ca 
the Church where the Glebe is, unleſs the Parſon, or Vicar to whom th = C 
Glebe belongs can preſcribe in Non Decimando, Benton and Troff's Caſe, Mi: of 
40 & 41 Eliz. Moor 528. Mich. 13 Car. B. R. Doctor Ward and 1jlor, 1 M. 
Curiam, Rolls x Abr. 65 3. Seiden Hiſtory of Titles, cap. 6. fo. 75, 76: So if 32 BW B. 
Parſon, or Vicar of a Church doth purchaſe a Mannor or Lands within the WF Le 
Pariſh, though by this purchaſe, and unity of poſleſſion, the Lands which W aC 


were Tithable before are become Tith-free, becauſe a Man cannot pay Tiches no 
| | 0 
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to himſelf; yet if the Parſon leaſe his Rectory, the Parſon himſelf ſhall pay 
Tithes of his Lands to his Leſſee, and if the Parſon makes a Feoffment of his 
Mannor, or Lands, the Feoffee ſhall pay Tithes to the Feoffor, being Parſon, 
becauſe, Tithes cannor be extinguiſhed by any unity of Poſſeſſion, Mich. 30 
H. 8. C. B. Dyer fol. 43. vide 32 H.8. Brook 7 Ed. 6. Tit. Diſmes, 17 Mich. 
3 Car. C. B. Booth v. Frankling Hetley 3x. much more, if a man being poſ- 
ieſt of Lands ſown with Corn, doth {ell the Corn to an other, and afterwards 
doth become proprietor of the Tithes of the ſaid Land, he ſhall have the 
Tithes of the Corn by him ſold, for though the Parſon may ſell the Tithes be- 
fore ſeverance, and before ſeverance hath ſuch an Intereſt and Right in them as 
he may diſpoſe of, ſo that the propriety of them doth not grow unto him only 
by the ſeverance, the ſeverance giving unto him only the Lay intereſt in them, 
yet they ſhall not before ſeverance pats without expreſs words, Hill. 11, Jac. 
B. R. Moyle v. Ewer 2 Bulſtrode 183. 

Although generally ſpeaking, the Tithes within every Pariſh do belong to 
the Rector, Vicar or Impropriator of ſuch Pariſh, and ſhall be to intended, 
if the contrary be not ſhewed, $S1zle's Reg. 532. yet may a portion of Tithes 
within one Pariſh belong to the Rector, exc. of another Pariſh: By a portion 
of Tithes is to be underſtood, where a Parſon, Rector, or other hath ſome 
part of the Tithes of a Pariſh in groſs, ſeparated and divided from the Recto- 
ry of the Pariſh wherein they ariſe ; it is ſaid, that the original of theſe Por- 
tions of Tithes is to be referred to time, before the Counfel of Lateran, when 
it was lawful to every one to diſpoſe of his Titlies to any Church at his plea- 
ſure, and was not reſtrained to pay them to any one Pariſh in certain; ſee for 
theſe matters Paſch. 7 E. 6. Dyer 84. b. Selden Hiſtory of Tithes.' cap. 6. and 
cap. 10. Mich. 26, 27. Eliz. Bozoun's Caſe, 4 Coke 35. Godolf. 35. Biſhop of Win- 
cheſter s Caſe, 2 Coke 44. 14 H. 4. 17. 4. 44 Aſs. 25. 20 H.6. 17. Linw. tit. 
de loca & conduct c Licet v. Portiones, though it may as probably be ſuppoſed 
that many of theſe Portions of Tithes have had their commencement by grants 
of Parſon, Patron and Ordinary, ſince the ſaid Counſel of Lateran; however 
that be, a portion of Tithes is in the notion of Law ſo diſtinguiſhed from Tithes 
belonging to a Rectory, that if a portion of Tithes in ſuch a Pariſh be granted 
( eſpecially in Caſe of the King's Grants) Tithes belonging to the Rectory 
will not paſs thereby, Bozoun s Caſe, 4 Coke 35. Clayton's Rep. Caſe 25. ſo in 
pleading to demand Tithes generally, a portion of Tithes ſhall not be recover- 
ed, which I collect from the Caſe 14 H. 4. 17. a: 

As perſons meerly Spiritual, becauſe capable of Tithes, may preſctibe De 
Non Decimando, ſo the King who is ſaid to be Perſona Mixta being alſo ca- 
pable of Tithes, may in like manner preſcribe to be abſolutely diſcharged 
from the N ene thereof, Comes Hertford v. Leech, Jones p. 387. 22 Aſs. 55. 
33 Ed. 3. Fitz. Aid del Roy 103. 10 H. 7.18. Mich. 39 & 40. Eliz. Pyſot v. 

eron Moor 483. for the Rule is, that he that may have Tithes, may be diſ- 
charged from the payment of them, Brownlow and Gonldsborongh, 1 p. 31. 
Therefore it is, that Lands lying within a Forreſt, and in the hands of the 
King, do not pay any Tithes, although they be within a Pariſh, Mzch. 24. 
Car. B. R. Banniſter v. Wright, Stiles 137. Stiles Regiſt. 532. Mich. 3 Car. C. B. 
Comins his Caſe, Heile 60. and this is a priviledge which extends to the Leſſee 
of the King, but not to his Feoffee, by Henden, Davenport and At ham Serjeants, 
Mich. 3 Car. C. B. Comin's Caſe, Hetley 60. and per Curiam, Mich. 24. Car. 
B. R. Banniſter v. Wright, Stiles 137. Paſch. 12 Car. B. R. Come Heri ford v. 
Leech, Jones = And it is ſaid to be ruled by advice of all the Juſtices upon 
a Caſe depending in the Exchequer, 29 Eliz. that although the Queen ſhall 
not pay Tithe for her own poſſeſſions, becauſe ſhe is Perſoza Mixta, and might 


well 
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well return them, yet if ſhe grants them by Patent in Fee, her Patentee ſha] 
pay Tithes, and ſo ſhall her Copyholder ot inheritance, for that they cannot 
participate of the Queens Prerogative therein, Crouch and Fryer's Gaje, Mu, 
42 Elz. B. R. 3 Croke 785. and tis alſo admitted, that Lands held of the King 
in Capite ſhall pay Tithes, Paſch. 37. Eliz. C. B. Vaughan v. Beal, 3 Croke 39 3. 
14 Car. 2. in Scaccar Compoit v - - - Hardres p. 315. a. But in Foſfet and Fran. 
lin's Caſe, it was agreed, that the King's Farmer is diſcharged though the diſ. 
charge be only in proprizs manibus; and Sir William Jones ſaid it had been fo 
adjudged, bur the Court remembred it not, and held, the King's Fee Farm j; 
not diſcharged, no more is his Leſſee coming under the priviledge of the Mo. 
naſtery, bur agreed that the King, as a Spiritual Perſon, may preſcribe in dil. 
charge of himſelf and Fermers, but by a general preſcription, the King's Fc. 
mer is not diſcharged, much leſs on a diſcharge by priviledge of Order, G. 
and the Court conceived, the preſcription mult be found for the King, his Fer. 
mers and Tenants, and that Non- payment by the undertenants of the King 
Fermer, is ſufficient Evidence to prove ſuch preſcription, Mich. 25. Car. 1, 
B. R. Foſſet v. Franklin 3 Keble 217. 

Though Perſons meerly Spiritual, or mixt as the King, may preſcribe I. 
Non Decimando by the Common Law, that is, without che aid of an Act o 
Parliament; yet no Lay Perſon can fo preſcribe, therefore, when one bein; 
ſued in the Eccleſiaſtical Court for the Tithes of rough Hay growing in tx 
Marſhes, and for to have a Prohibition did ſurmiſe, that the Pariſhioners paid 
Tithe Hay and Grain growing upon their other Lands, and certain cuſtomary 
Rates for the Tithe of Cow and Calf, and that becauſe they had not ſuffcent 
Graſs within the Pariſh to ſuſtain their Beaſts in Winter, they uſed to get 
this Hay called Fenny Fodder for the ſuſtenance of their Beaſts for the beuer 
increaſe of their Husbandry, and for this cauſe had been always freed fromthe 
R of Tithes, ec. it was adjudged, that this Preſcription was not good, 

cauſe, it was but a Preſcription De Non Decimando, and it was held to be 
a Preſcription De Non Decimando; for that the beſtowing the Hay upon their 
Cattle there, was no good cauſe, or conſideration of a diſcharge, in that they 
might as well preſcribe to be free from the payment of Tithe-Corn, becaul: they 
ſpend Corn in their Family, or give it for Provender to their Cattle, Mich. 2 
Jac. Webb v. Sir Henry Warner, 2 Croke 47. Paſch. 44. Eliz. Moor 685. 

So admitting that Church-wardens of a Pariſh may have Land by Preſcrip- 
tion, for the reparation of their Church, yet they cannot preſcribe generally in 
Non Decimando, for that they be not Spiritual Perſons, though their Office be 
a kind of an Eccleſiaſtical Office, Paſeh. 37. Eliz. B. R. Longley and Mert. 
dine's Caſe, Rolls 1 Abr. 653. and Rolls 2 Rep. 107. And the reaſon why a Pre. 
{cription De Non Decimando is not good for a meer Lay-man, is, becauſe that 
none by the Common Law had capacity to take Tithes, but only Spiritual Per- 


ſons, or a mixt perſon, as the King; and regularly, no meer Lay-man was ca- 


pable of them, if not in ſpecial Caſes; for at the Common Law he could not 
(ſave in ſome particular inſtances) ſue for the ſubſtraction of them in the Spi- 
ritual Court, 7 Ed. 3. 5. 11 Aſs 9. 44 Ed. 3. 10 H. 7. 18. Dyer 84 but it b 
ſaid 43 Ed. 3. 34. 44 Ed. 3. 39. that the Farmer of a Parſon might ſue for Tiches; 
but it appeareth that ſuch Farmer was a Spiritual Man, as Vicar, C. 40 

ſo it is ſaid are all the other Books to be intended, as 31 H. 6. 11. 35 H. 6. 30. 
2 Ed. 4 15. 6 Ed. q. 3. 12 H. 7.24. (in which in truth, there are but op. 
nions) and therefore was remedy given to lay Perſons by Statute, 32 H. © 
cap. 7. But if they had been capable of Tithes before, the Common Law would 
have given them remedy, from which 'tis concluded, that they cannot pte 
ſcribe in Non Decimande, Paſch. 30. the Biſhop of Wincheiter's Caſe, 2 Coke 44- 
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Mich. 6. Jac. C. B. the Caſe of Modus Decimandi, 13 Coke 13. Hill, 38 Eliz- 
Wrights's Caſe, Moor 425. Bowls V. Atkins, 2, Keb. 28, 60, 162, 175. Seldew's 
Hiſtory of Tithes, 288. and upon his reaſon that a Lay-man cannot preſcribe in 
Non Hinds if a Lay-man hath a Grant from Parſon, Patron and Ordi- 
nary to be diſcharged of Tirhes (which is good of ir ſelf without any recom- 
peace or Conſideration) yet when it runs out to Preſcription it dies, and 
periſheth, and although Preſcription and Antiquity of time fortifies all other 
Tithes, and ſuppoſeth the beſt beginning the Law can give them, in this Caſe 
it works clean contrary , and that in favour of the Church, leſt by degrees 
it ſhould be ſpoiled by the Laity ; fo that though the Law will allow of a 
Lay-man's diſcharge by Grant, when it appears, yer when it appears not, 
it is preſumed, chat it never was, becauſe of the dangerous conſquence of 
preſuming the contrary, Mich. 15 Fac. Slade v. Drake, Hobart 297. See the Caſe 
of Bowls and Atkins before cited. And the Law, faith Coke, had great Policy 
therein, for that Lay-men (to the trial of whom all Preſcriptions are to be 
put) will rather ſtrain their Conſciences for their private benefit, than yield 
to the Church the Duries that belong thereto, and rhe decay of the Revenues 
of Men of Holy Church, in the end will be the overthrow of the Service of 
God and of his Religion ; for it is recorded in Hiſtory that there were (a- 
mongſt others) two grievous Perſecutions, one under Diocleſian, the other 
under Julian called the Apoitate; one of them intending to have rooted 
| out all the Profeſſors and Preachers of the Word of God, Ocerdit omnes Pref. 

' biteros, but notwithſtanding that Religion flouriſhed 5 for Sanguis Martyrum 

| eſt Semen Eccleſiæ, and yet the ſame was a fearful and grievous Perſecution ; 
but the Perſecution under the other was more grievous and dangerous, be- 
cauſe (as the Hiſtory ſaith) [pſe occidit Presbyterium, for he robbed the Church 
and ſpoiled Spiritual Perſons of their Revenues, and took all from them 
© whereon they might live, thereupon in ſhorr time did follow great Ignorance of 
the true Religion and Service of God, and thereby great decay of the Chriſtian 
| Profeſſion, for none will apply themſelves or their Sons or any other, who 
he hath in charge, to the Study of Divinity, when they ſhall have after long 
and painful ſtudy, nothing to live upon, Paſch. 38 Eliz. the Biſhop of Min- 
cheiter's Caſe, 2 05 44. 

And che ſame Reaſons are of equal force againſt allowing Preſcriptions 
De Modo Decimandi, which oftentimes for a Tithe Gooſe do leave but a Fea- 
ther to the Parſon or Vicar; yet becauſe Lay-men though not capable of 
Tithes in Pernancy were capable of a diſcharge of Tithes at the Common 
Law in their own Hands,with the Conſent of the Incumbent, Patron and Or- 
dinary, viz by Grant or Compoſition, 8 E. 4. x4. & Regiſt. 38. the Law hath 
allowed Preſcriptions de Modo Decimandi, Paſch. 38 Eliz. the Biſhop of 
* Cafe, 2 Co. 44. Mich. 6 Fac. C. B. the Caſe of Modus Decimandi, 
13 Co. 13. 

A Mais Decimandi is when Lands, Tenements or Hereditaments, or an 
annual certain Sum, or other Profit, time out of mind have been given to 
the Parſon and his Succeſſors in full ſatisfaction and diſcharge of all rhe Tithes 
in kind in ſuch a place. So that a Lay-man may preſcribe, that he and all 
thoſe whoſe Eſtate he hath in the Mannor of B. time whereof the memory, 
Oc. have paid to che Parſon for the time being a certain Penſion yearly 
| tor maintenance of Divine Service there, in ſatisfaction of all Tithes renewing 

or ariſing within the ſaid Mannor ; and further may preſcribe, that he and all 
thoſe whoſe Eſtate he hath in the ſaid Mannor, time out of mind, ec. have 
uſed in reſpect of the ſaid Penſion ſo paid to the Parſon, to have the tenth 
part of all the Corn within the ſaid Mannor, or any other part thereof, or of 
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all Lands holden of the ſaid Mannor, and ſuch Preſcription is good; for it 
ſhall be intended, that at the beginning the Lord had all in his Hands, and 
afterwards gave the Tenancies to hold of him, retaining che Tithes, ſo that 
now he takes but the Tithes which he had before by Retainer, Trin. 42 Elz. 
B. R. Pigot v. Sympſon, 3 Cro. 763. And of this later Preſcription for che 
Lord to have the tenth Shock of his Tenants, there is this reaſon alſo given 
becauſe he hath it as parcel of, or as a thing appurtenant to his Mannor, ay, 
not as Tithes; for though a Lay-man cannot have Tithes by Preſcription, 
yet he may have the tenth Shock as a Temporal Profit apprender, and i 
may well be parcel of a Mannor, but otherwiſe of Tithes, for they cannot be 

arcel of, nor appendant to a Mannor, as was adjudged in Winjcomb's (a, 
Hill. 35 Eliz. 3 Cro. 293. 10 E.3.5. and therefore a man cannot preſcribe ye. 

vi 


nerally in himſelf and all thoſe whole Eſtate he hath in the Mannor to haue 
any Tithes appertaining to the ſame, without ſome ſpecial matter ſhewed, nor 
may he preſcribe to have Decimas Garbarum, but Decimam Garbam, Fill, 9 
Eliz. B. R. Pigot v. Hern, 3 Cro. 599. vouched alſo in the Biſbop of Wine. 
ſter's Caſe, 2 Co. 45. ſame Caſe, Moor 483. and 3 Cro. 599. See Sherwood ant 
Winchcomb's Caſe, Hill. 37 Elix. B. R. 3 Cro. 293. But where the Preſcription 
is to have decimam Garbam, which is to be underſtood a Lay Fee to be taken 
after the Parſons Tithes, and not the Tithes, there the Land notwithſtanding 
ſuch Preſcription ſhall be liable to pay Tithes to the Parſon or other Propte- 
tor of Tithes of that Pariſh wherein ſuch Lands lie; See 44 A/. 25. hut a 
Lay-man at this day may have a Portion of Tithes within a Pariſh by Grant 
from the Crown, laying a Preſcription, & c. in ſome of the diſſolved Religious 
Houſes who were ſeized of ſuch Portion of Tithes, and which by the Dif. 
ſolution of Monaſteries, &c. came to the Crown, and was granted by the 
King to ſuch Lay-man who claims by or under the Grant, Paſch. 7 C. 6, 
Dyer 83. Mich.26 & 27 Eliz. Bozoun's Caſe, 4 Co. 35. 1 Rolls Abr. 657. 

If a Man grants parcel of his Mannor to a Parſon in Fee, and the Par- 
ſon with the Aſſent of the Ordinary (without the Patron) in conſidera- 
tion of that Grant, grants to him that he ſhall be quit of Tithes of the 
reſidue of the Mannor, and afterwards he or his Aſſignee be ſued in the 
Spiritual Court for Tithes of this Mannor, they ſhall have a Prohibition 
though the Grant was made before time of Memory, if he hath always 
ſince continued to be quit of Tithes, See 8 Ed. 4. 14. F. N. H. 41. b. 
3 E. 3. 17. 16 E. 3. tit. Anmity 24. So if the Lord of a Mannor hath 
always holden his Mannor diſcharged of Tithes in conſideration that the 
Parſon's Predeceſſors before time of Memory, or in ancient times had divers 
Lands in the ſame Pariſh of the Gift of the Anceſtors of the ſaid Lord, of 
which the Parſon is ſeized at this day in Fee. If the Parſon ſueth for Tithes 
of the Mannor, the Lord of the Mannor may ſhew this ſpecial Matter, how 
that the Parſon and his Succeſſors time out of mind have holden thoſe Lands, 
ec. of the Gift of one and his Anceſtors, or whoſe Eſtate he hath in the ſaid 
Mannor in full ſatisfaction of the ſaid Tithes ; and the Proof that the Lord 
of the Mannor gave the Lands that Tithes ſhould never be paid, at this = 
is good Evidence to prove the Surmiſe of the Prohibition, 41. 6 Far. C. h. 


in the Caſe of Modus Decimandi, 13 Co. 15. Yet when a Prohibition was 


granted upon this Suggeſtion, that one being a Lay-man was ſeized of the 
Mannor of D. and that he and all thoſe whoſe Eflate he had time whereof 


the Memory of Man is not to the contrary, have uſed to have the Tithes with- 


in the ſaid Mannor, and that therefore he and all thoſe whoſe Eſtate he had 
have uſed to maintain a Chaplain in the Church of 4. a Conſultation wa 


prayed. Firſt, Becauſe it was not alledged that the Church of 4. was with- 
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in the ſame Pariſh where the Mannor was, and ſo no conſideration to the 
Parſon that was the Plaintiff. Secondly, Becauſe ir doth not extend to the 
Maintenance of the Chaplain ſo long as he claims the Tithes whereof the 
Memory, &c. Thirdly, Becauſe the Defendant had not proved the Mainte- 
nance of the Chaplain within the ſix Months, but only the Reſidue of his 


Suggeſtion, this being the principal matter to make his Preſcription good, 
and a Conſultation was awarded upon this laſt Exception, Per Curiam, and 


Coke ſaid, it ſhall be granted for other Exceptions alſo, Paſeh. 12 Fac. B. R. 
Boot hers v. Rogers, 1 Rolls Rep. p. 2. | | 

And as a Mannor may be diſcharged of Tithes againſt the Parſon upon the 
account of a Penſion paid by the Lord, or Land given ; ſo may a whole Pa- 
riſh, or Hamlet, be diſcharged of this or that fort of Tithe, as of Wood, 
Hay, Oc. upon a Cuſtom, chat all the Parſons of the Church of D. time 
whereof, Cc. have had ſuch Lands parcel of the Mannor of F. in recom- 
pence of this or that fort of Tithe within the ſaid Pariſh or Hamlet, although 
all the Lands within the ſaid Pariſh, &c. at this day do not belong to, the ſaid 
Mannor, Mich. 39 & 40 Eliz. B. R. Somerton v. Dr. Cotton, 3 Cro. 587. Mich. 
16 Fac. B. R. Moor v. Bullock, 2 Cro. 5c1. Hill. 42 liz. B. R. Auſten v. Pig- 
got, 3 Cro. 736. And it is ſaid to be ſufficient for the Pariſhioners to alledge, 
that the Parſon's have had ſuch Lands in recompence of ſuch Tithes not paid 
within Memory, and that it is not neceſſary that they ſnew how, or by what 
Title the Parſons had the Land, but if. they had it in another manner than in 
latisfaction of the Tithes, the Parſon himſelf ought to ſhew that, Hill. 42 E- 
liz. Auſten v. Piggot, Moor 911. But where there is a Preſcription to be diſ- 
charged of all Tithes of Hay-ground, viz. of all the Meadow in the Pariſh 
in conſideration that the Parſon hath certain Acres of Meadow ; if any arable 
Land be converted into Meadow, the Preſcription extends not to diſcharge 
that, as was ſaid to be adjudged, 14 Jac. in Conier's Caſe vouched in Pool and 
Reynol's Caſe, Hutton 58. | 

As a Pariſh, ſo any private perſon may pay a Modus for his Lands, or ſome 
part thereof, zz. a certain Rate or Sum of Mony, or other Conſideration, 
and by that means be diſcharged from the payment of Tithes ariſing on ſuch 
Lands. But this Rule ever holds, that as a Lay-man cannot preſcribe in Non 
decimando, ſo to maintain his Preſcription de Modo decimandi, he muſt pre- 
ſeribe to the paying, or doing — time whereof, ec. to the benefit 
of the Parſon to whom the Tithes in kind were otherwiſe due; therefore 
when one preſcribed, that he oughtgto be diſcharged of Tithes in conſidera- 
tion that he hath uſed time out of Memory, ec. to imploy all the Profits of 
the Land in the Reparation of the Body of the Church, and to find all ne- 
ceſſaries for the Church; it was adjudged, that his Modus was not good, be- 
caule that the Parſon thereby hath no recompence for the Tithe ; but other- 
wiſe it would have been, if he had uſed with the Profits to repair the Parſon's 
Chancel, for that the Parſon being charged with the Repair thereof, hath be- 
nefit thereby, P4ſch. 37 Eliz. B. R. Longley v. Meridine, 1 Rolls Abr. 649, 
650. So when one preſcribed ro reap Corn, and to make it into Sheafs, and 
to ſet forth the tenth Sheaf at his Charges, and to cut his Hay, and to ſever 
it from the nine parts at his Charges in full ſatisfaction of the Tithes of the 
Corn, Hay and Wool, it was adjudged inſufficient for che Wool, for the other 
two were due of common Right, and ſo the Parſon had nothing for the Wool, 
and by conſequence the Preſcription is a De non decimando as to that, there- 
fore bad, Trin. 7 Jac. 13 Co. 45. And upon the ſame reaſon the Court held, 
that a Preſcription to pay a Rate to the Rector will not be to the diſcharging 
of the payment of Tithes to the Vicar, Mich. 14 Jac. Wintel v. Child, 3 Bulſtr. 
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220. and that the payment of five Shillings yearly to the Pariſh Clark i; 
no conſideration of a Preſcription to be diſcharged of the Tithe due to th; 
Parſon, Mich. 29 & 30 Eliz. Savil v. Wood, 3 Cro. 11. But where the Plan. 
tiff in a Prohibition did ſuggeſt, that the Prior of N. was ſeized of a Man. 
nor, and of the Tithes ſimul & ſemel, as of a Portion of Tithes, and inthe 
25th of H. 1. granted the ſaid Mannor and Tithes to one F. and his Her 
rendring Rent, and that the Heirs of the ſaid F. afterwards granted parc] 
of this Mannor with the Tithes to S. rendring five Shillings Rent, and bring 


down a Title from the {ſaid S. to the Plaintitt in the Prohibition, and con. 


cludes that the ſaid F. and all thoſe whoſe Eſtate, ec. did Pay the {aid 
Rent to the {aid Prior, and ſince the Diſſolution to the King and his Aſſigns, 


in diſcharge of all Tithes. It was objected, that the Plaintiff here would n. 


fer a Modus by the Payment of the Rent to the Prior, &c. which will not 
do, for unleſs che Modus doth go to the perſon who by Law ought to have de 
Tithes, or for his benefit, tis not good: Bur it was anſwered, and agreed ty 
by the Court, that in this Caſe it doth appear, that there was a Mod: i 
the Prior, which being received till it came to the Crown, tis good, though 
now paid to others; for if a Modus be payable ro him who hath the Ri 
of the Tithes, though it be not to the Parſon of the Pariſh, tis well enoyh 
eſpecially as here, being alledged to be a portion of Tirhes belonging to the 
Prior, ſo that it cannot be ſaid that the Parton hath not ©#id pro Quo, for he 
had nothing at firſt, and the Compoſition being made with the Prior the Plain 
tiff is only to ſhew payment to him, and to thoſe who have his Right, Tri, 
34 Car. 2. B. R. James v. Troilop, 2 Mod. Rep. 320. But when to have 2 Pro- 
hibition it was ſuggeſted, that the Dean and Chapter of Carliſie were ſeized 
of a Mannor whereof the place out of which Tithes are demanded is parcel, 
and that the Defendant againſt whom Tithes are demanded is Copy-holder 
in Fee of thoſe Lands; and that all the Tenants of that Manor had been 
diſcharged of the fourth part of their Tithes of all their Lands in what place 
ſoever they did lie, paying ſo much to the Lords of the ſaid Mannor for 
Quit Rent; a Prohibition was denied, for per Curiam it cannot be, that Lands 
held of other Lords can be diſcharged of Tithes by che payment of this 
Rent, and it doth not appear that the payment to the Lord was in any other 
manner, but as his Rent, Trin. 17 Car. 2. B. R. Wilkinſon v. Richardſon, 1 Sid. 
258. the ſame Caſe, 1 Keb. 906. And it is ſaid if a Man preſcribe to pay one 
Peny or thereabouts for the Tithes of every Acre of arable Land, this is no 
good Preſcription by reaſon of the uncertainty, Mich. 7 Jac. B. R. Allen's Cafe, 
per Curiam, 2 Rolls Abr. 265. So a Modus to pay four Shillings for every days 
plowing of Wheat, and two Shillings for every days plowing of Barley was 
held nor to be good for the Incertainty, it not being averred how much every 
days plowing did contain, « Keb. 612. raft 

After a Cuſtom or Preſcription to be diſcharged of Tithes upon a Modus 
is created by continuance of time it may afterwards be loſt, and the Parſon 
ſhall have his Tithes in kind, of which one inſtance may be given, by not 
making payment of the Conſideration of the diſcharge, or by Paying the Tithes 
chemſelves; for Cuſtom and Preſcription may be loſt as well as gorten by 
time, but an Interruption of the Uſage for ſuch time only, as ſhall not deſtroy 
the Poſſibility of making Proof that ſuch Cuſtom or Preſcription was ſhall 
not be to the deſtruction of it, by Coke in Price and Maſcal's Caſe, Irin. 12 
Jac. B. R. 2 Bulſtrode 240. for otherwiſe a Leſſee might pay Tithes in kin 
where a Modus is, and ſo bar the Leſſor of the benefit of the Modus in after 
time, which ought not to be, Maſeal and Price's Caſe, Paſch. 13 Jac. B. R. 


x Rolls Rep. 17 6. Allo a Modus may be loſt by the alteration or deſtrucuon 
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of the thing for which the Modus was paid, as if there be a Modus to pay a 
certain Rate for the Tithe of a Mill, this Modus may be loſt; as if two Fulling 
Mills be under one Roof for which a Rate Tithe hath been paid time whereot, 
c. and after theſe Mills are altered and made into one Corn Mill, the Modu, 
is gone, and Tithe for the Corn Mill muſt be paid in kind; or if there be but 
one Pair of Stones in a Mill, and a Modus is to pay a certain Rate for them, 
and then another Pair of Stones is put into the ſame Mill, tis ſaid that Tithes 
mult be paid in kind, Brownlow & Gonldsborough p. 32. So if one be diſ- 
charged from the payment of Tithes for two ancient Corn Mills driven by 
Water, for a Modus of fix Shilling and eight Pence annually paid to the Parſon, 
and the Water-courſe that was wont to run to the Mills is diverted by the 
Owner of the Mills, and runs in another place a little diſtance from theſe 
Mills, and then the Owner doth pull down one of theſe Mills and re-edifies 
it upon the Stream in the new Courſe, he ſhall pay Tithes thereof as for a 
new Mill, and the ſaid ancient Modus ſhall not diſcharge it; bur if by the Con- 
tinuance of time by the Act of God the Water-Courle that was wont to run 
to the Mills is altered, and the Mills therefore be pulled down, and built where 
ſuch new Stream is, the Modus ſhall continue and he (hall be diſcharged of 
Tithes for theſe new Mills paying the faid ſix Shillings and eight Pence, Per 
Curiam, Mich. 11 Car. B. R. Jobnſon v. Dandriage, x Rolls Abr. 652. 
So if a Man preſcribe in Modo Decimandi for Hay and Grafs in forty Acres 
of Land, and the Tenant doth convert it into Hop-garden, or into Tillage, 
the Modus is gone; for when the Modus is ſpecial, as for Hay and Graſs, e*c. 
only, there it will be deſtroyed by the Converſion of the Land, &. to other 
uſes, Hill. 6 Jac. B. R. Sharp and Coult's Caſe, Per Cur. 1 Rolls Abr. 651. 

In like manner if a Modus hath been paid for a Park, time whereof, &c. and 
afterwards the Park is diſ-parked, and the Lands converted to Tillage, &c. if 
the Modus were general for a Park, it is gone, if the Park be diſparked ; but o- 
therwiſe it is, if the Modu be for ſo many Acres of Land contayned in the Park, 
Spardam s Caſe, I Rolls Abr. 65 L. and Shibden's Caſe cited Noy 148. So if a Preſcrip- 
tion be to pay a Buck or a Doe out of the ſame Park, when tis diſparked the 
Preſcription is gone, in Pool and Reynolds Caſe, Mich. 10 Fac. Hutton 57. And tis 
ſaid, the Court doubted whether one that had a Park and was uſed to pay the 
Shoulder of a Deer for all manner of Tithes, and the Park is diſparked, ſhall pay 
Tithes in kind or not? Paſch. 10 Jac. Brownl. & Gouldib. 1. p. 31. And Pop- 
bam ſaid, that where the Preſcription is to pay a Shoulder of every Buck or 
a Doe at Chriſtmas, if the Park be diſparked, the Tithes in kind ſhall be paid, 
Bedding field and Feaks Caſe, Paſch. 30 Eliz.,B. R. 3 Cro. 467. ſame Caſe, Moor 
909. and in the Dean and Chapter of Norwiches Caſe, Paſch. 38 Eliz. B. R. 
Owen 74. So if the Preſcription be to pay ten Shillings for the Deer and Her- 
bage of the Park, and nor for all the Park, and the Park is diſparked and 
ſown with Corn, Tithes in kind ſhall be paid; or if the Preſcription be to 
pay ren Shillings and a Shoulder of every Deer, when the Park is diſparked 
Tiches ſhall be paid in kind, and not the ten ſhillings, as hath been adjudged, 
Mich. 21 & 22 Eliz. in C. B. Rot. 404. as is ſaid in Bedingficl4 and Feak's Caſe, 
Moor 90g. And when a Preſcription was to pay two Shillings yearly and the 
Shoulder of every third Deer killed within the Park, Mine and Warburton 
held that by the diſparking of the Park the Preſcription as to the Shoulders 
was determined, and by conſequence all the Modus Decimandi, and then that 
the Parſon ſhall have Tithes in kind, and thar if the Park be revived the Pre- 
ſcription and Modus Decimand: ſhall alſo be revived ; but Nichols and Hobart 
held, that in ſuch caſe the Preſcription ſhould endure, ſaying, that the two Shil- 
lings is clearly a Modus Decimard!, which is certain, and the diſparking doth 
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not hinder the payment of it, and the Shoulders are bur caſual, and upon 
the diſparking the Parſon ſhall loſe them, and recover in the Court C briſtian 
a Recompence for them in Mony; as if a Man will not ſer forth his Tithes, 
the Tithes themſelves ſhall not be recovered, but a Recompence for them 
and in this Caſe, though he was to have the Shoulders according to the num- 
ber of the Deer killed, which makes the value uncertain, yet the Spiritual 
Court ſhall ſer the Value according to what was —_— paid whilſt it was 
a Park, Hill. 12 Jac. B. R. Comper v. Andrews, 1 Rolls Rep. 120. and Hobart 
39. Godbolt 237. But according to the former Cafes the Preſcription is gone 
and Tithes are to be paid in kind; however it is clear that if a Modus hath 
been to pay a certain Rate in 3 for all the Tithes of ſuch a Park, ſuch 
Modus Hal hold notwithſtanding the Park ſhall be diſparked Bedingfield and 
Feaks Caſe, 3 Cro. 467. ſame Caſe, Moor 90g. the Dean and Chapter of Nor. 
wich's Caſe, Owen 74. and Price and Maſcal's Caſe, 2 Bulſirode 240. ſame Caſe, 
x Rolls Rep. 176. Or if the Modus be to pay a Buck and a Doe for all Tithes 
of ſuch a Park this Modu ſhall continue though the Park be diſparked ; for 
though they be fare nature and ſo not tithable in themſelves, yer they may 
be given for Tithes by Compoſition, and may be the Conſideration of a M»dys, 
Sharp v. Sharp, Noy 148. Pool v. Reynolds, Hutton 57. and by Carus and Catlin 
Owen 34. And fo though Partridges and Pheaſants in a Garden be not 
tithable, yet they may be by Compoſition paid in lieu of Tithes, and the Par- 
ſon ſhall not take them, bur they ſhall be brought dead to him, and though 
in the Caſe of the Park the Park be diſparked, yet if the payment of the 
Buck, Oc. be nor fixed to be had out of that particular Park, the Owner 
may give a Buck, ec. out of another Park, and the Modus will continue; 
But where the Modus of the Buck, & c. is to be had out of that Park only 
then according to the Caſes before mentioned, the Park being diſparked the 
Modus is gone, and the Tithes in kind will revive, therefore in a Suit for 
Tithes of Corn growing in a Park diſparked the Defendant pleaded a Cu- 
ſtom to pay a Buck in ſatisfaction of all Tithes; and the Witneſſes proved 
a Buck paid yearly but could not tell whether it was taken out of this Park 
or not. And the Jury was charged to enquire particularly of this, for if it 
were fixed to a Deer out of this Park only then by diſparking the Park 
the Cuſtom is gone: But if it had been often and moſt what paid out of 
this Park, yet this will not alter the Cuſtom, but it may be paid out of any 
other Park, if the Cuſtom were to pay a Buck generally, Clayton Rep. 
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CHAP. xLVnI. 


Lands how diſcharged of Tithes by ſeveral Acts of Parliament. 
What Abbies were diſcharged of Tithes. A Catalogue of Abbies above 
200 l. per Annum value diſſolved by Statute 31 H. 8. Cas 
ty of Poſſeſſion, and Barren Land. ET. 


H E third and laſt means by which Lands are diſcharged from the pay- 
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ment of Tithes, is by ſeveral Acts of Parliament, and by this means all 1 14 
Abby Lands that are free from the payment of Tithes receive their diſcharge. Tis f Fi 190 
true, in ancient times divers religious Corporations, eſpecially, were diſchar- „„ 
ged of the payment of Tithes by Special priviledge, and this priviledg was ac- Nl 
quired by two means. Fi, by the Pope's Bull, for the Pope was wont to | i 1 


exempt what Abbies he pleaſed from the payment of Tirhes for their own N 
Lands, as the Præmonſtrantes, &c. Secondly, by general Councils, for ſo if 
ſome Orders were alſo diſcharged, as the Ciſtertians, Hoſpitalers, and Tem- 
plers; but this priviledg as to ſuch Orders was limited to the time chat the 
Lands remained in their own hands, and were manured by chem, Slade and 
Drake's Caſe, Mich. 15 Jac. Hobart 297. and was but a perſonal priviledge, 
by whom, or to whomſoever it was granted, Mich. 11. Car. B. R. Sydomn 
v. Holu, Jones 368. ſo that if all the members of a Corporation had died, the 
Lands muſt have paid Tithes that were before free in their own hands, Mich. 
11 Fac. C. B. the Dean and Chapter of Windſor v. Webb, Godbolt, therefore the 
Abbeys being now diſſolved, this priviledg of Exemption had fallen with them, '1 by” 
unleſs upheld, and continued, by thoſe Acts of Parliament that did diſſolve Bey 
them, ſo that the diſcharge at this day by which Abby Lands are free from 750k 
the payment of Tithes, is not by other Law, or Authority, but by Act of 1 
Parliament. | et | 1 
The Acts of Parliament by which Monaſteries, Chauntries, Colledges, or Fill 
free Chappels, c. were diſſolved, and their Lands given to the Crown were, 1K 
Statute 27 H.8. cap. 28. 31 H.8. cap. 13. 32 H.8. cap. 24. 37. H. 8. cap. 74. 1 
and 1 Ed. 6 cap. 14. therefore we are to ſee, what Lands given by the ſaid Sta- 14 
tutes or any of them are diſcharged from the payment of Tithes; as for Star. Ik 110 
27 H.8. the Lands thereby given to the Crown, were ſuch Monaſteries, Pri- Wü 
ories, or other Religious Houſes, as were not above the clear ycarly value of 10 
two Hundred Pounds, and theſe are not thereby made free from the payment e 
of Tithes; although they were by the ſame Statute given in as large and ample 978 
manner as the Abbots, & c. had the ſame in the right of their Houſes; alſo all . 
ſuch Lands, ec. were by this Statute given, or confirmed to the Crown, 1 wl 
which did belong to any Monaſtery, Abby, or Priory, as at any time with- b 
in one year next before the making of the ſaid Act, had been given or granted 9 | - 
to the King by the Governour thereof under their Covent Seal, or that other- 4 
wiſe had then been ſuppreſſed or diſſolved ; and this Statute, nor any other, 11 
not containing any clauſe, or words of diſcharge, the Lands thereby given Ne 
have been ſince the ſaid Statute ſubject to the payment of Tithes, although 115 9 ? 
they might be free from that duty whilſt in the hands of the Religious Poſſeſ- 1 0 
ſors, or their right to them did continue therefore in this caſe, if a Prior, &. 
had been diſcharged by priviledge only, that is by Bull, or Canon, by Brarp- 
ſton Chief juſtice, Jones and Berkley againſt Croke, the Statute of 27 H. 3. doth 
not preſerve this priviledg, becauſe, that there be not any words that the Lands 


given 
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given thereby ſhall be diſcharged, as the Abbots, &. held them, and ge- 
neral Words will not preſerve Privileges which were determined, unleſs 
ſpecially revived; and they ſaid, that Statute 31 H. 8. doth not extend to 
Free Land given by the former Statutes, for all the Scope of the ſaid Statute, 
is only to extend to Abbies which came to the King after the Fourth of 
February 27 H. 8. and all Abbies which came to the King by the Statute 
of 27 H. 8. came unto him upon, or before the Fourth of February 27 
H. 8. and to thoſe the Stature of 31 H 8. doth nor intend to extend. 
For in every branch, are mentioned only the Abbies, ec. which came to 
the King after 27 H. 8. And although this Clauſe to be diſcharged of Tythes 
in the body of the ſaid Clauſe, is any Monaſteries, e*c. yet it is after the 
ſaid late Abbots, ec. and Abbots be not mentioned before in that Clauſe 
therefore, it ought ro be expounded, and coupled with the Clauſes before, 
which mention and intend only, what came to the King after the Fourth of 
February 27 H. 8. and doth nor extend to Abbies which came to the King 
the Fourth of February 27 H. 8. and Jones ſaid, although, it is no Statute 
until the end of the Seſſions where the King's Aſſent is given, yet when 
there hath been a Seſſion, it ſhall have ſuch relation to the firſt day of the 
Seſſion, that they veſt actually in the King the ſaid Fourth day of Fe. 
bruary 27 H. 8. that the King ſhall have the Rents incurred after the Firſt 
day and before the laſt day of the Seſſion, and if they be paid in the in- 
terim to the Abbot, Cc. they ſhall' be paid again to the King. And Jones 
and Brampſton relyed upon a Judgment 18 Fac. in the Common Bench, 
berwixt Gerrard and Wright, where it was held upon ſolemn Argument, by 
Hobart, Winch and Hutton Juſtices, that the Statute of 31 H. 8. doth not ex- 
rend to Abbies which came to the King by the Statute of 27 H. 8. and 
that in this Court in the Caſe of Whitton and Weſton for the Poſſeſſions of the 
Abby of Saint John's of Jeruſalem 4 Caroli, where the queſtion being whether 
the {aid Abby came to the King by the ſpecial Act of 32 H. 8. all the Four 
Jaſtices agreed, that the Caſe of Gerrard and Wright was good Law, That 
the Abbies which came to the King by the 27 H. 8. were not within the pri- 
vilege of 31 H. 8. nor to have the Benefit of the ſaid Starute of 31 H. 8. 
And Berkley Juſtice inſiſted much, that this privilege to be diſcharged of Tithes, 
being a meer Spiritual privilege, was determined by the Diſſolution of the Ab- 
bies, and tied only to their Bodies and Perſons; nor can be revived with- 
out eſpecial Words, which are not in the Statutes of 27 H. 8 or 31 H. 8. 
and that although the Statute of 3x H. 8. extend to the ſaid Abbies Sup- 
preſſed by the Statute of 27 H. 8. yet there is a ſaving in the ſaid Statute 
of 31 H.8. of all Rights and Intereſts, except to the Donors, Abbots, &c. 
ſo chat the perſons which have right to Tithes, are preſerved by this Saving; 
but this point all the Juſtices in their Arguments denyed, and held, that 
the ſaving any right, ec. doth not extend to Perſons, to ſave their right 
againſt ſuch privileges, being againſt the Words, and intent of rhe Statute, 
wherefore for the Reaſons before, but principally, for that the Abby diſol- 
ved, appeared to be Suppreſſed by the Statute of 27 H. 8. By the opinion 
of the ſaid three Juſtices, it was adjudged for the Defendant, and that Con- 
ſultation ſhould be awarded [ Mich. 11 Car. B. R. Sydown v. Holme 1 Crele 
422. ſame Caſe Jones 368. Hill. 15 Jar. Wright ver. Gerrard, &c. Hobart 
306. Jones 368. Hill. 18 Jac. Gerrard v. Wright 2 Croke 607 Fones 2. 

As Diſcharges by Privilege only, are not now good by the Aid of 
the ſaid Statutes, ſo not by preſcription, or real Compoſition ; for when up- 
on a Prohibition, a Surmiſe was made, that a Prior of a Priory, by this Sta- 
tute 27 H. 8. diſſolved, held the Lands for which Tithse were demanded 


by 
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by Suit in the Spiritual Court, diſcharged time whereof, &c. from the pay- 
ment of Tithes for his Farmer and Tenants for Life, or Vears of the ſaid 
Lands; Iwo points were moved and reſolved, Firſt, whether the Prior ha- 


ving a preſcription De non Decimando, this preſcription ſhall be determi- 
ned by the diſſolution of the Priory, or ſtill remain to the King, and ſo 
to his Patentee, without the Aid of the Statute 25 H. 8 and 31 A. 8. c. 13. 
as to which it was argued, that in regard the Land had been diſcharged 
in the hand of Spiritual perſons time whercof, &c. who were capable of 
being diſcharged of Tithes, it may by intendment be Originally by Com- 
poſition real, and then it ſhall go with the Land 8 Ed. 4 14. Fits N. B. 41. 
where tis ſaid, that a Lay Perſon may have a Compoſition, and thereupon 
a Prohibition, much more a Spiritual perſon, and then it ſhall go with the 
Land; and twas alſo ſaid, that ſuch preſcription De non Decimando, being 
fixed in a Spiritual perſon, by che Diſſolution comes to the King, being Per- 
fona Mixta, and capable thereof, and ſo to his Patentee. But Bramſton, 
Jones and Barkley Juſtices, held the. contrary, and Firſt agreed, that ſuch 
Compoſition real in the Caſe of a Lay man, if it may appear, ſhall be 
good, and the diſcharge ſhall go with the Land; but becauſe a Spiritual 
pon may be diſcharged by grant, and that in divers manners, as well as 
y 

y 


Compoſition real, it ſhall be intended in favour of the Church, to be 
by the moſt general Courſe, as by grant of Privilege, which is a perſo- 
nal diſcharge, and determins with the Corporation, and not by any real 
Compoſition, unleſs it could be ſhewed, Mich. 11 Car. B. R. Sydown v. Holm. 
1. Croke 422. ſame Caſe Jones 368. Paſch. 17 Car. in Scaccario, Clark v. Ward 
and Hill 11 Car. Cock v. Thorp adjudged Croke Contra 1 Rolls Abr. 654. But 

in the like Caſe Dodderidg ſaid, that if it be alledged, that the Abby was 
founded before the time of Memory, and that from the Foundation until the 
Diſſolution, the Land had been diſcharged, this had been good, to which 
Coke agreed, Trin. 12 Jac. B. R. Prawjav. Doctor Leyfield Rolls 1 Rep. 5 
and by Hobert, who grants that diſcharge by Compoſition, Bull, Canon an 
Order, were but perſonal, and doth die with the Body, without the aid 
of a Statute to ſupport them, but holds, that diſcharge by preſcription is 
of another nature, for having been always (as preſcription preſumes) in 
Spiritual hands, the Law judgeth that it was never charged with Tithes, 
as. the pleading is, that the Lands were Iumunes 4 Solutione Decimarum, ne- 
gative, non privative, Scilicet uncharged, not diſcharged, as if they had been 


once Chargeable ; rhe reaſon whereof was, that being Spiritual Perſons, 


they were able to Miniſter to themſelves Spiritual Rights, and therefore 
performing Officium, they might retain Bexeficium, and this noncharge ſtand- 
ing upon preſcription, was inherent to the Land, not as a thing given, 
but as a Non ent: Lands that never yielded Tithes, and Land of the lit- 
tle Monaſteries ſo free of Tithes, the King by the Statute, 27 H. 8. and 
his Patentees were to hold free not by reaſon of my Privilege, 
which did need to be preſerved by Statute, but even by the grant 
of the Land, by any kind of conveyance: And therefore, though diſcharge 
by Bull, or Compoſition, was to die with the Corporation, yer if it were 
once run out time whereof mind of man, &. it was then to be pleaded, 
and uſed as a noncharge by preſcription, which was a Title of Diſcharge 
by the Temporal Law, and if it were impugned, it was to be drawn by 
Prohibition to a Trial at the Common Law, and this without the help of a- 
ny Statute, But after he ſaith, that he is of Opinion, that the Defendant 
may avoid the Plea of Preſcription, by ſhewing the Abby to whichthe Lands 
belonged, had other ways of diſcharge, Wright v. Gerrard and n 

| | | ill. 
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Hill. 15. 2 Hobart 309. but the before mentioned Judgments are more to 
be regarded, which are, that preſcription is no diſcharge for Lands given 
by the Statute, 27 H. 8. for the reaſons given in thoſe Judgments, and ac. 
cordingly was it adjudged after ſeveral Arguments, Hill. 18 and 19 Car. 2. B. N. 
in the Caſe of Bowles v. Atkins 1 Siderfin 320. the ſame Caſe 2 Keble 28, 175 
where it is ſaid by Twiſden Juſt. that the Caſe of Sydnam and Holmes 1 Cro. 422. 
hath been agreed for Law in all the Courts of Weſtminſter, and by (Kee. 
ling Ch. Juſt.) the ſame point hath been adjudged by all the Courts, the 
like opinion the Court was of, Hill. 20 and 21 Car. 2. B. R. 2. 
Keble 472. 

And as Lands are not diſcharged by this Statute upon the account of 
Preſcription, ſo much leſs upon a preſcription of Unity of Poſſeſſion of the 
Parſonage, and the Lands of which Tithes are demanded, Hill. x 5 Ju. 
Wright v. Gerrard, &c. Hobart 311. ſame Caſe, Jones p. 2 Hill and 2 Crike 
607. 

The next Statute by which Religious Houſes, & c. were diſolved, and 
the Lands given to the Crown is 31 H. 8. c. 13. and in this Statute for 
the freeing of Lands given thereby from the payment of Tithes, there is 
this Clauſe, And where divers and ſundzy Abbots, Pꝛiozs Abbeſſes, Ptozcſſes, 
and other Eccleſiaſtical Sovernozs, and Soverneſſes of the (aid Bonaſeeries, 
Abbathtes, Duozies, Nunneries, Colleges, Hoſpitals, houſes of Friers, 
and other Religious and Eccleſiaſtical houſes and places, have had, pol. 
leſſed and enjoyed divers and lundzy parſonages app2opztated, Tithes, Pen- 
ſions and Poztions, and alſo were acquitted and diſcharged of and for the 
paiment oz paiments of Tithes, to be paid out 02 fo2 their ſaid Monaſterles, 
Abbathies, Puones, Nunneries, Colleges, Hoſpitals, houſes of Friers, 
and other Religious and Eccleſiaſtical houſes and places, Manozs, Mel⸗ 
ſuages, Lands, Tenements and Pereditaments: Be it therefoze enaged 
by the authozity aboveſaid, That as well the King our ſovereign Lon, his 
heirs and (ucceſſozs, as all and every ſuch perſon and perſons, their heirs 
and aſſigns, which have, 02 hereafter ſhall have any Monaſteries, Abbathles, 
Pꝛiozies, Nunneries, Colleges, Poſpitals, houſes of Friers, oz other Ec- 
cleſiaſtical houſes 02 places, ſites, circuits, pzecinats of the ſame, o2 any 
of them, oz any manoꝛs, meſſuages, parſonages appꝛoziate, tithes, penſions, 
poztions, 02 other herevitaments, whatſoever they be, which belonged 02 ap⸗ 
pertained, 02 which now belong oz appertain unto the ſaid Yonaſteries, 
Abbathies, Pꝛioies, Nunneries, Colleges, Hoſpitals, houſes of Friers, 
0 other Religious and Eccleſiaſtical houſes oz places, oz unto any of them, 
ſhall have, hold, retain, keep and enjoy, as well the ſaid parſonages ap- 
pꝛopꝛiate Tithes, Penſions, and po2tions, as the ſaid Monaſteries, Abba- 
thies, Pozies, Nunneries, Colleges, Poſpitals, houſes of Friers, and 
other Religious and Eccleſiaſtical houſes and places, ſites, circuits, pecinds, 
manoꝛs, meaſes, lands, tenements and other hereditaments whatſoever they 
be, and every of them, accozding to their eſtates and titles, diſcharged 
and acquitted of payment of tithes, as freely, and in as large and ample? 
manner as the ſaid late Abbots, Pꝛiozs, Abbeſſes, Pziozefſes, and other Cc- 
cleſiaſtical Governozs and Soverneſſes, 02 any of them had, held, occupt- 
ed, poſſeſſed, uſed, retained, oz enjoyed the ſame, oꝛ any parcel thereof, at 
the days of their diſſolution, ſuppꝛeſſion, renouncing, relinquiſhing, forfetting, 
giving up, oz coming to the Kings Þighneſs, of ſuch Monaſteries, Abbathies, 
Pꝛiozies, Nunneries, Colleges, Polpitals, houſes of Friers, oz other Ke- 
ligious 02 Eccleſiaſtical houſes oz places, oz at the day of the Diſſolution, 
ſuppꝛeſſion, renouncing, relinquiſhing, giving up, oz coming to — 
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Highneſs of any of them, this aa, oz any thing therein contained to the con; 


trary notwithſtanding, Stat. 31 H. 8. chap. 13. eck. 2 l. 


And here I ſhall ſer down the Catalogue of the ſeveral Monaſteries, tha: 
upon the general ſurvey taken the 26 H. 8. were returned to be of the Annual 
value of two Hundred Pounds per Ann. and upwards, within England and 
Wales, and by conſequence diſſolved by the Statute of 31 H. 8 c. x 3. and by 


that means are capable of being 


ix. 
Berks. 
| I. 
Reading Benedidines, Founded in the time of H. x. — 1938 
Buſleſham Abby Canons of St. Auſten, Founded in the 1 3 Ed. 3 0285 
Abington Abby Benedifines, Founded in the year 720—— —1876 
Bedford, 


Newnham Priory Canon St. Auſtin, Founded in the time of H. 1. 0 293 
Elmeſton Abby Benedictines Founded in the time of Will, the Conq.0284 
Wardon Abby Ciſtertians, Founded in the 4 of Stephen in 8 
the Year 1139. — — — $309 
Chic ſand Priory, White Canons Gilbertines, Founded in the ©, 2 
time of W. Ruf. eee 1 
Dunſtable Abby Canons of St. Auſtin, Founded in the time of H. x. 0344 
Wooburn Abby Ciſtertians, Founded in the time of King Job. 0391 


Bucks. 


Afbrugg College Canons of St. Auſtin, Founded in the time Ed.1.0416 
Noteley Abby Canons of St. Auſtin, Founded in the time of 


H. I. in 1112. r * F $0437 
Miſſenden Abby Benedictines, Founded in the Year 1293.—0261 


Cantabr. 


Thorney Abby Benedictines, Founded in the Year 972.— —0411 


Barnwell Priory Canons of St. Auſtin, Founded in the time of bs 6 
H. x. in the Year 1092 — — 7 
Ceſtr. | 
St, Werburge Abby Benedi@ines, Founded in the Year 1095——1003 
Combermeere Abby Ciſtertians, Founded in the Year 1134 O225 


Cornub. 


Bodnim Priory Canons of St. Auſtin, Founded in the Year 936.0270 
Launceſton Abby Canons of St. Auſtin, Founded in the time 955 54 

of Will. the Cong. — — 
0243 


St. Germans Abby Canons of St. Auſtin, Founded in the time 
of King Ethelflone—— —— 


— — 
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Cumbr. 


Carliſle Priory Canons of St. Auſtin, Founded in the time of 7, _ 418 
Os yg. coo ogg 
Holmcoltrom Abby Ciftertians, Founded in the Year 1135 0427 


Derb. 


Darley Abby Canons of St. Auſtin, Founded in the time of H.2. 0258 


Devon. 


Ford Abby Ciftertians, Founded in the Year 1133 ——— ——0374 
Newnham Abby Ciſtertians, Founded about the Year 1246——0227 


Dinkeſwel! Abby Ciſtertians, Founded in the Year 1201———0294 ' 


Hertland Abby Canons of St. Auſtin, Founded in the time of H. 2.0306 
Torre Abby Præmonſtratenſes, Founded in the time of R. 1.——03g6 


Buckfaſt Abby Ciſtertians, Founded in the time of H. 2 —0466 

Plimpton Abby Ciftertians, Founded in the time of E. 1. 0241 

Taveſtock Abby Benedidbines, Founded in the Year 961 —— 0902 

Exon Priory Clun. Founded in the time of H. 1. —0502 
Dorſet. 

Abbotsbury Benedidines, Founded about the Year 1016 0390 


Midleton Abby BenediGines, Founded by King Ethelſton——o05 38 
Tarrent Abby Ciſtertians, Founded by H. 3 —O214 
Shaſton Abby Benedictines, Founded in the Year 941 —————1 166 
Cerne Abby Benedictines, Founded in the time of King Edgar. 0515 
Sherburn Abby Benediines, Founded about the Year 370———0682 


Dune ly. 


St. Cuthbert Abby Benedicbines, Founded about the Year 842—1366 
Tinmouth Priory Benedifines, Founded — — — 0397 


Eſſex. 


Berking Abby Benedifines, Founded in the Year 680———0862 
Stratford Langthorn Jbby Ciſtertians, Founded in 1135 O5IL 
Waltham Abby Canons of St. Auſtin, about 1c60 ——O900 
Walden Abby Benedi@ines, Founded in the Year 1136————03723 
St. Oſwith Abby Canons of St. Auſtin, Founded in 1120— ——0677 
Colcheſter Abby Canons of St. Auſtin, in the time of H. 1, ——0523 


Glouceſler. 
Briſtol Abby Canons of St. Auſtin, Founded about the time 


Hen. 1. 
Hayles Abby Ciſtertians, Founded in the Year 1246— 0357 
Winchcomb Abby Benedictines, Founded in the Year 787 — —07 59 
Tewksbury Abby Benedictines, Founded in the Year 715 —15998 
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Cirenceſter Abby Canons of St. Auſtin, Founded in the time of H. 1 1051 


Kingſwood AbbyCiitertians, Founded in the Year 1139 — 8244 

GlonceSter Abby Benedifines, Founded in the Year 685 1946 

Lanthony Priory FuxtaGlouceiter, Canons of St. Auſtin, Fun- © . 
ded in the Year 1136 | n$0648 


Hants. 


St. Swithins Wintin Abby Benedictines, Founded in the Ycar 6 34.1507 
Hide Abby Benedifines, Founded by King Alfrid ———O865 
Wherwell Abby Benedidines, Founded in the time of King Edgaro339 
Romſey Moniales BenediGines, Founded in the Year 907 0393 
| Twinham Priory Canons of St. Auitiz, Founded Ante 1042—0312 
Belloloco Abby Ciſtertians, Founded in the Year 1024 2326 
Southwick Priory Canons of St. Auſtin, Founded inthe time of H.r.0257 
Tichfield Abby Premonſtratenſes, Founded in the time of H. 3. 0249 


1 Hertford. 
St. Albanes Abby BenediGines, Founded in the Year 755 —— 2102 
4 Hunts. 


St. Neots Abby Benedictines, Founded about the time of H. 1. 0241 
Ramſey Abby Benedictines, Founded in the Year 969 17716 


Kanc. 


St. Auſtin's prop. Cant. Abby Benedlictines, Founded in 605 1413 
Ledis Priory Canons of St. Auſtin, Founded in the Year 1119.0362 
Feverſham Abby Clun. Founded in the Year 1147 by K. Stephen 0286 
Boxley Abby Ciſtertians, Founded in the Year 1144 —O204 


Roffen Abby BenediGines, Founded in the Year 600 —— 0486 


0218 


Malling Abby Benedi@ines, Founded by K. Edmund 


Dertford Abby Canons of St. Auſtin, founded 46 Ed. 3. per. ipſ. R. o3 80 
Lare 

Whalley Abby Ciitertians, Founded in the Year 1172———0321 
Lei 


Leiceſter Abby Canons of St. Auſtin, Founded in 11433 —— 0951 
Croxden Abby Premonſtratenſes, Founded about the time of R.1.0385 
Lannda Abby Canons of St. Auſtin, Found in the time of V. Ruf.0399 


Lincoln. 


Lincoln St. Cath. Priory Gilbert, Founded in the time of H. 2. 0202 

Kirkiteed Abby Ciſtertians, Founded in the Year 1139————0286 

Reveſiey Abby Ciſtertians, Founded in the Year 1142 —————0287 

Thornton Abby Canons of St. Auſtin, Founded in the Year 1139-0594 

Birney Abby BenediGines, TRA , aq Y car 7 12————0366 
h 1h 2 
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C ropland Ably BerediGines, Founded in the time of K.Ethelred 5 


716———— —ͤ—ͤ—u net 1003 
Spalding Abby Benedictines, Founded in the Year 1052 —0761 
Sempringham Abby Gilbert, Founded in the Year 1148 K.Srepheno317 
Epworth Moniales Carthuſtans, 10 R. 2. Fundat ——————————0237 


Lond. and Midd. 


St. John Feraſal. Priory, Founded in the time of H. 1. 1100 -—2385 
St. Barth ol. Smithfield Canons of St. Auſtin, Founded in we?.; 6 
Year 1102—— — — W eee 33 
St. Mary Biſbops-gate Priory, Founded in the Year 1187 9 R. 1.0478 
Clerkenwell Priory Benedict ines, Founded in the time of K. Stepheno262 
London Minors Benedi@ines, Founded in the time of Ed. 1.——-03 18 
Weſtminſter Abby Benedi&ines, Founded inthe time of K. Edgar.3471 
Sion Abby Canons of St. Aſtin, Founded by H. 5. —1731 
London a Houſe. of Carthuſtans, Founded in the time of Ed. 3 — 0642 
St. Clare without Algate Monia/, Founded in the Year 1292 —0418 
St. Mary Charter-houſe Cart buſians, Founded in the Year 1 379 07 36 
St. John Holiwell Monial Nigr. Founded in the Year 1318——0347 
St. Mary Eft-Smithfield Abby Ciſtertians, Founded 34 Ed. 3. 0602 


Northfol. 


Thetford Abby clan. Founded in the Year 1 1032 —— 0372 
Wymundbam Abl BenediGines, Founded in the Year 1139 — 0211 
Hulmo Abby Benedi@ines, Founded by K. Canutns ——0583 


weſtdreham Abby Premonſtratenſes, Founded in the time of H. 2.0228 


Walfingham 4bby Canons of St. Auſtin, Founded about the 80391 


time of K. S1 ben mmmmermnen 
Caſtle Acre Abby Clun. Founded in the Year 1090 - —0306 
Weſtacre Abby Clun. Founded in the time of Will. Rufus —0260 
| Nori bon. 
Burgi St. Petri Abby BenediGines, Founded per. Rofere R. 
Mer. — — = — —— — — 1 
Pipewell Abby Ciſterti ans, Founded in the Year 1143—< — 0286 
St. Andrews Priory Clun. Founded in the Year 10679 ——— —026 
Sully Abby Premonſtratenſes, Founded in the time of K Stephenoz 58 
Notts. 
Lenton Priory Clan. Founded in the time of H. 1. 0329 
Thurgarton Priory Canons, of St. Auſtin, Founded in the time ja 
9 — — — — I IP 
Welbeck Abby Canons of St. Auſtin, Founded in the time of . 
K. Stephen —— — 49 
Warſop Priory Canons of St. Auſtin, Fundat. — ———©239 
Bella Valla Pri. Carth. F. Circa 16 Bd. 3,—— . —————0227 
Newſteed Priory Canons of St. Auſtin, Founded in the time 7219 
of Ed. 3.—— A I Ws 5 


10 


O8 
18 


Theſe two laſt are under value in Mr. Dig ale, but chus per Speed. 


4 


G 
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 Northumby. 
Tinmouth a Cell to St. Albans, a Nunnery- — 


— 511 
Oxon. 


God ſtow Abby Benedict ines, Founded in the time of K. Stephen. 02 74 
Eyneſbam Abby BenediGines, Founded by K. Etheidred — 40441 
Oſney Abby . of St. Auſtin, Founded in the time of Hey. 1.065 4 
Thama Athy Ciſtertians, Founded in the time of H. 1.——— —0256 
Oxford Priory per Speed fund. ante Conqu, ——- 2224 
Dorckeſier per enndem Abby Canons of St. Auſtin, Founded 635.0219 


Salop. 
 Highmond Abby Canons of St. Auſtin, Founded in the ear 5 boars 
Lilleſoul Abby Canons of St. Ain, F. por A. d Ehireda, R 


Mercia — EM 
Wigmore Abby Canons by St. Auſtin, Founded in \-the Year 026 
1172 per Speed — 4 


Wenlock, Priory, (lun. Founded inthe Year 1181 vel antes. 0401 
Salop Abby Canons of St. Auſtin, Founded in the Year 1081 0615 
per Speed — 

Hales Owen Abby Premonftratenſer, Founded i inthe time of K Jokno337 


Somerſat. 


Glaſſenbury, Abby Benedi@ines, Founded about the Year 300—33 11 
Bremton Abby een of St. 418, Founded about the time 

of the Conquerour — 0439 
Henton Priory Caribuſi ams, Founded in the time of H. 3. — 
Witham Priory Carthwſtans, Founded by H. 2. — 
Taunton Priory Canons of St. — Founded in the time 3 6 

of H 2 0a 
Bat hon Abby Benedictines, Founded in che time of H 3———06 17 
Keyneſham Abby Canons of St. Auitir, Founded in the time _,. 

of H. 1 — 719 
Michelney Abby Benedict ines, . in che Year 740 0447 
Buckland Priory Ciitertians, Founded in the time of E. 1.——0223 


Staff 


0215 


Dela Cres Ably Ciſtertians, Founded in the Year 115 3——-—0227 

Burton ſup. Trent Abby Benedidines, Founded in the time e of "ny 0267 
Eadred——— — 

Croæ den Abby Ciſtertians, Cont. . — 


Suffolk. 


— —— — 


St. Edmondsbury Abby BenediGines, Founded in the Year 1020. 1659 


Butley Abby Cancel of St. n Founded in the Year 117 1—2318 
Sibeton 4 y Ciſtertians, Founded in the Year 1150 ——+-——5250 
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Ixworth Priory Canons of St. Anitin, Founded in the time off g. 


the Conqueſt —— — — 4 
Surry. 
Merton Priory Canons of St. AuStin, Founded in the Year dog 57 
1414 in the time of H. 1 — — 9 
Skene Priory Carihuſians, Founded in the Year 1414 — —— 0777 
Chertſey Abby Benedlid ines, Founded in the Year 666———0659 
Newark Priory-— — — 0258 


St. Mary's Overs, Abby Canons of St. Auſtin, Founded 7 H. 1. 0624 
Bermundſey Abby Canons of St. Auſtin, Founded 7 H. 1——cq74 


Suſſex. 
Lewis, Founded in the time of W. Rufus —— — o 
Roberti- bridge Abby Ciſtertiams, Founded in the time of H. 2.— 0248 
Battaile Abby Black Monks, Founded 1066———— — — — 0987 
Warm. 


Combe Abby Ciſtertians, Founded in the time of K. Stephen —03 11 
Kenelworth Ally Canons of St. Auſtin, Founded in the time ? 8 
Hen. 1 — — — — — genes 053 
Meryvall Abby Ciſtertians, Founded in the ear 1148—— 0254 
Nunenton Moniat Bene dicbines, Founded in the time H.2. O53 


ili. 


Malmbury Abby Benedid ines, Founded about the Year 670 —0803 
Bradenſtock Priory Canons of St. Auſtin, Founded in the any 8 
of the Conqueror — — — — L 
Edington Priory Canons of St. Auſtin, Founded in 135 2————0442 
Ambresbury Abby BenediG@ines, Founded in 1177-——————— c494 
Wilton Abby BenediGines, Founded in the time of K. Erholwolphobo! 
Faireley a Cell to Lewis per Speed, Founded in the Year 1125 1 0217 
Clun. ——— — — 
Laycock Abby Canons of St. Auſtin, Founded in the Year 5 0203 
1232 per Speed | 


11 


— — 


— —— — —— 


Wigorn. 


Malverne Abby Benedidines, Founded in the Year 1083-—— 0308 
Eveſham Abby Benedi@ines, in the time of Ofec——— ———1183 
Perſhore Abby Ciſtertians, Founded in the Year ——— — —0643 
 Hul.s Owen Abby Premonitratenſes, Founded in the time of a5 
K. Joby — — / 
B:rdesly Abby Ciſtertians, Founded in the Year 1138 — —0388 


—ʒ—— — ——— 


— — — 


Eborum. 


St. Mar Eborum Abby Ben edlict ines, Founded in the Second | 550 


—— — 


— — — — 
2 — — — — 


98 


Sell) 
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Selby Abby BenediGines, Founded in the time of the Conqueror o/ 29 12 10 
Kirkſtal Abby Ciſterti ans, Founded in the Year 1147 —0329 O2 IT 
De Rupe Abby Ciſtertians, Founded in the Year 1 47 ———0224 O2 05 
Monks Burton Abby Clun. Founded about the Year 1 I96——0239 3 06 
Noſtel Abby Canons of St. Auſſin, Founded in the time of 

H = 8 3 0492 18 O2 


Pomfrait Abby Clun. Founded in the time of the Conquerour. 0337 14 93 
Gisbourne Abby Canons of St. Auſtin, Founded in the time of 8628 

K. Stephen — — — alley C 
Whitby Abby Benedi@ines, Founded in the time of the Conqueror-2437 O ©9 
Montegratie Abby Carthuſians, Founded about the Year 1396 —92323 ©2 10 
Newburge Priory Canons of St. Auſtin, Founded in the Year 0367 8 03 


— — 


— 


1145 — — 
Bella Abby Ciſtertiant, Founded in the ear 1134 —— 0 604 
Kirkham Abby Canons of St. Auſtin, Founded in the time of H. 1.0269 O5 09 
Melſa Abby Ciſtertians, Founded in the Year 1136—- -0299_ ©6 84 
Brilington Canons of St. Auſtin, Founded in the time of H. 1—0547 6 11 
Walton Abby Gilbertines, Founded in the time of K. Stephen — 0360 16 10 
Bolton in Craven Priory Canons of St. Auſtin, Founded in H. 1.0212 3 04 
Rival Abby Ciſtertians, Founded in the Year 1132 ————-—0278 10 Oz 
Jerval Abby Ciſtertians, Founded in the time of K. Stephex—0234 18 Of 
Furnes Abby Giſtertians, Founded in the Year 1127— o805 16 5 
De Fontibus Ciſtertians, Founded in the Year 113k . — 0998 06 08 
Warter Priory, Canons of St. Auſtin, Founded in H. 1. ———o221 03 10 
Richal per Speed —————- — — 0351 14 06 
Old Maulton Abby Founded in the time of K. Stephen per 

Speed —-— 1 5 * eee eee 
St. Michael near Hull Carthuſtans, Founded in the Year 1377 —0231 17 03 


Wallia. 


Valle De Sana Cruce com Denbigh Ciſtertians, Founded in the 
time of Ed. 1— — — —uä—— 8 

Strata Florida Cardiganſhire Ciſtertians or Clun. Founded in the 
time of the Conqueror—-— rt — — 


214 OZ 5 


11226 06 co 


4 that in the Valuations aforeſaid, all Halfpence and Farthings are 

rejected. 
And here we are alſo to take Notice, that not all the Monaſteries, Priories, 
and other Religious Houſes, which were not above the clear yearly value of 
two Hundred Pounds per Annum, were diſſolved by the Statute of 27 H. 8. 
428. although they might have been, but ſome of them by this Statute 31 H. 
8. and the reaſon is, becauſe, there was a Proviſo in Statute 27 H. 8. ( which 
is left out of the Statute in the Book of the Statutes at large) that notwith- 
ſanding that Act, the King might by his Letters Patents under the Great Seal 
of England, continue any of the ſaid Monaſteries. Therefore ſuch of them as 
were continued by the King's Letters Patents, are not to be looked upon as 
diſſolyed by Stature, 27 H. 8. but by Statute 3 1 H. 8. and the Lands belong- 
ing to them that were held Tythe-free before their Diſſolution, remain ſo by 
force of the aforeſaid Clauſe in the Statute of 31 H. 8. So was it adjudged in 
the Exchequer Chamber betwixt Walklute Farmer of the Rectory of Ottoxater in 
the County of Stafford and Wil/haw owner of a Farm there, formerly belonging 
tothe Abby of Croaden, a {mall Abby of the Cii/ertian Order, which 17/:ijhass 
18 | ſhewed 
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ſhewed to be contjnued by Letters Patents, and nor diſſolved but by Statute 
31 H. 8. Parſons Counſeilor part 2. cap. 2.1. fol. 335. 

But we are not from hence to Collect, that juch Land which did belong to 
the leſſer Monaſteries diſſolved by Starute 27 H. 8. and thereby then held 
Tythe-free, being after rhe diſſolution thereof given to lome other greater Mo. 
naſteries that were not diſſolved, but by Statute 31 H. 8. ſhall be now held 
free from paying Tythe, by force of the diſcharging Clauſe in Statute 31 H. 
8. for upon the Diſſolution of the Corporations to which firſt they belonged, 
they immediately became Tytheable, and fo could not be held by the greater 
Abbies more free than the King their Donor had them ; and by conſequence 
though they came the ſecond time to the King by 31 H. 8. yet they came to 
him as the Abby held them, viz. ſubject to Tythes, and the clauſe of dif. 
charge therein doth not extend to them, Hill. 15 Jac. Mriglt v. Gerrard, &c. 
He bart 307. ſame 22 p. 2. and 2 Croke 607. 

Nor mult we underſtand, that all the other Lands that did belong unto the 
greater Monaſteries diſſolved by the 3 1 fl. 8. or of the leſſer Monaſteries con- 
tinued by the King's Letters Patents, and ſo alſo diſſolved by the ſame Statute, 

are diſcharged from the payment of Tythes, but only ſuch of them as were 
held diſchaged by the Religious Perſons that did enjoy them before the diſſo- 
lution ; and of theſe, ſome were held pe ex. diſcharged, others dif. 
charged only whilſt they did remain in the actual Occupation and Manurance 
of the Owners thereof. 

Thoſe that were held abſolutely diſcharged, were ſuch as were diſcharged 
originally, either by Compoſition real, or by Bulls, or Grants of the Pope for 
this or that Mannor or parcell of Land, or for this or that fort of Tythe only; 
therefore when a Parſon ſued for the 'Tythe of Hay and Grain of the Demcans 
of a Mannor within a Pariſh, of which the Dean and Chapter of P. after the Dil- 
ſolution of the Monaſteries were Owners ; in regard that within the time wherc- 
of the memory of man was not to the contrary, before the Diſſolution, and 
at the time of the Diſſolution of the Abby to which the Mannor, Oc. former- 
ly did belong, no ſuch Tythes, but only other Tythes as Wool, Lamb, &c. 
were paid by the Farmers by Leaſe or at Will, being Lay-perſons : It was ſaid 
by the Juſtices and Clerks of the Court, that Prohibitions in this Caſe upon 
the Statute 31 H. 8. by vertue of the word Diſcharged were very ordinary, 
Paſch. 18 Eliz. Dyer 349. 

And thoſe Lands that were Free in either reſpect, that is, ſo that no Tythes 
ſhall be paid of the Lands, or that none ſhall be paid of this, or that ſort of 
Tythe, are ſaid to be abſolutely freed z for that the freedom extends not only 

to the Owner, but alſo to his Farmers, Tenants, and Occupiers under him; 
yet not all that reccive any Profits from the Lands belonging to a Man- 
nor freed as aforeſaid, ſhall be underſtood to be Farmers, Tenants, or Occu- 
piers, for if one, or more perſons have Libertaterr falcandli, to make Hay on- 
ly, or alſo to put their Cattel on Lands, that belong to ſuch Mannor, 48 
appendant to their Houſes, &. they are but Commoners, and not Farmers, 
or Occupiers, becauſe, what is taken, is taken as a profic apprender, there- 
fore, if a Preſcription was, that the Abbot his Farmers, Tenants, and Occu- 
piers ſhould be diſcharged of Tithes of the Lands where ſuch Commoners 
had ſuch Privileges, it ſhall not be extended to them, Trin. 12 Jac. Suckers” 
and Coates v. Sir Henry Warner 2. Bulſtrode 248. ſame Caſe Rolls x Rep. 53: 
Theſe Titles of diſcharge were indeed by time for the moſt part loſt, and 


ran out into Preſcriptions, and from hence, all other Preſcriptions De 99 


Decimando are ſuppoſed to have their beginning, ſo that it is needleſs when 
a diſcharge is to be ſhewed, to ſet forth other Original thereof, than that 


they 
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they were diſcharged by Preſcription, or that they were held by ſuch Mo- 
naſteries diſſolved by 31 H. 8. time whe: eof, Sr. free from the payment of 
Tithes, for ir ſhall be preſumed that it was by Lawful means, Mich. 32 and 

3. Eliz. B. R. Naſh. v. Mollins 1 Leonard 241. yet in a Declaration upon a 
Prohibition, the Plantiff ought to ſhew, not only that the Abbot held the 
Land diſcharged, at the time of the Diſſolution ; but alſo how he held it dil- 
charged, for the Statute of 31 8. faith, in as large and ample manner 
as the Abbor held, e*c. and the Statute pincheth upon that, beſides, ſuch a 
Claim of diſcharge of Tithes is contrary to common Right, therefore ſhall 
be taken ſtrict, by Hobart Hutton and Winch, Contra Warburton ; yet to fay 
that the Lands were held Tirhe-free time whereof, & c. may be ſufficient, 
Hill. 15 Jac. C. B. Slade v. Drake, Noy 97. Mich. 18 Jac. ſame Caſe, Jones p. 6. 
and Hob. 295. and a diſcharge by Compoſition, Bull, or Grant cannot other- 
wiſe be made to appear, but by Preſcription, and appearing by Preſcrip- 
tion as to Lands given by 3c H. 8. it ſhall be allowed at this day, Mick. It 
Car. 8. R. Syd»wn v. Holm. Jones 368. and it is ſaid, that if an Abbor, or 


Prior were ſeiſed of Land diſcharged of Tithe, he that now is Farmer of 


ſuch Land, ſhall be admitted to preſcribe in Non Decimando by the Statute 
of 2 Ed. 6. which wills, that none Pay Tithes otherways than they were 
paid Forty Years before, but in no other Caſe ſhall a Man preſcribe in 
Non Deiimando, but only in Medo Dei imandi, Mich. 27 and 28 ElR. Branch's 
C aſe Moor 219. | A. | | 
But it is to be Noted, that no Abbot, or Prior, could make any ſuch 
Preſcription ' that was not founded before the time of Memory, that is, 
before the firſt Year of R. 1. or the Year 1120 which is the time of limita 
tion of all Preſcriptions' at the Common Law, 2 Rolls Abr. 269. and Paſch. 
18 Car. 2 B. R. Allen v. Pory 3 Keble 45. Mich. 25 Car. 2 Foſſet v. Franklin. 
3 Keble 217 and Raymond 225. — * 
Note alſo that it hath been Enacted as followeth, Item, Fo as much as 
our Low the King, upon grtevous complaint to him made in this Parlt- 
ament, hath perceived that the religious men of the Ower of Ciſteaux in the 
Realm of England, have purchaced certain Bulls, to be quit and diſchar- 
ged to pay the Tithes- of their Lands, Cenements and Poſſeſſions, let to 
Farm, 02 Manured, oꝛ Occupted by other perſons than by themlelves, in great 
prejudice and derogation of the Liberty of holy Church, and of many liege 
people of the Realm: Dur Lo the King willing thereupon to ozdain re- 
medp, by the advice and aſſent of the Lozws Spiritual and Tempozal, and 
at the inſtance and requeſt of the laid Commons, hath oꝛdained and ſta- 
bliſhed, That the Religtous perſons of the Der ok Ciſteaux ſhall ſtand in 
the eſtate that they weze befoze the time of ſuch Bulls purchaſed. And 
that as well they of the laid O©2der, as all other religious and ſeculars, of 
what eſtate oz condition they be, which do put the Cato Bulls in erecutton, 
0 from hencefozth do purchace other ſuch Bulls of new, oz by colour of the 
ſame Bulls purchaſed oz to be purchaſed, do take advantage in any manner: 
that pꝛoceſs ſhall be made againſt them, and every of them by garnifhment 
of two months by LUrit of Præmunire facias. And if they make default, o? be 
attained, then they ſhall incur the pains and kozkeitures contained in the 
Statute of Pꝛobiſozs, made the thirteenth year of the ſalid King Richard, 


2 H. 4. Cap. 4. It hath alſo been enacted, That no perſon religious no: 


lecular, of what eſtate oz condition that he be, by colour of any Bulls 

containing ſuch pzivileges, to be diſcharged of Diſmes pertaining to Pa- 

riſh-Churches, Pꝛebends, Poſpitals, o: Uticarages, purchaſed befoze the firſt 

year of King Richard the ſecond rr the Conqueſt, oz ſithence not = 
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cuted, ſhall put in execution any (uch Bulls ſo purchaſed, oz any ſuch Bulls 
to be purchaſed in time to come, And if any ſuch religious 02 (ſecular per, 
ſon, ot what eſtate oz condition he be, from Hhencefonh by colour of ſuch Bulls 
do trouble any perſon of holy Church, Dꝛebendartes, (Wardens of Hoſpitals, 
02 Uicars, (0 that they cannot take oꝛ enjoy the Diimes due oz pertaining to 
them of their (atd Benekices, that then ſuch diſturbers ſhall incur like p2oceſs 
and pain as is odained by the Statute made - againſt them of the ©2der of 
Ciſteaux, fn the (ſecond year of the Reign of our ſaid Low the King that 
nowis. 7 H. 4. cap. 6. By which Statute it appears, that as the Lands of 
Churches Founded fince the time of the Firſt of R. 1. as aforeſaid, cannor 
plead Preſcription for an abfolute diſcharge of Tithes, ſo neither by rea- 
ſon of this Statute can any Popes Bull purchaſed before the making there- 
of, or after, be pleaded as a ground of an abſolute diſcharge, viz. not only 
for the Owners whilſt occupied by themſelves, but alſo for their Farmers, 
Tenants, or Occupiers, whether the Eſtate was belonging to any Religious 
perſons, or did, or at this day doth belong to any of the Secular Clergy, yer 
I ſuppoſe that a real Compoſition if it can be ſhewed, may be a ſufficient 
diſcharge, that is, if it was made ſince this Statute, or ſince the time of li- 
mitation of preſcriptions, provided that it was alſo made before Statute 1 
Eliz. where the Tithes did belong to a Biſhop, or before Statute 13 Cz. 
where they did belong to any College, Dean, Dean and Chapter, Archdea- 
con, Prebend, Parſon, Vicar, Oc. | 
Though Preſcription De non Decimando without the aid of an Act of Parlia- 
ment Periſherh when a Corporation is diſſolved, and the Lands come to a Lay 
hand, yet by reaſon of the aforeſaid Clauſe. in the 31 H.8. and the favou- 
rable 3 thereof, Preſcription is of that force, chat where any of 
the Lands belonging to the Monaſteries diſſolved by the 31 H. 8. were in 
the Pariſhes whoſe Churches were appropriated to any of the ſaid Mona- 
ſeries, ſo that the ſaid Monaſtery was ſeiſtd both of the faid Lands and 
Rectory Siu G. Semel, time out of mind, and paid no Tithes within the 
memory of man for the Lands, ſuch Lands thall be diſcharged from the pay- 


ment of Tithes by; ſuch perpetual- Unity of poſſeſſion, as was adjudged, 
Mich. 34 and 35 Elia. Knighth v. Spencer, and Hill. 24 Eliz. Roſe v. Gurlirg 
both venched Trin 38 Eli. B. R, in the Arch Biſhop of Canterbury's Caſe 2 Coke 
47, 48. Mieb. 40 and 41. Elin Benton v. Trat. Moor 528. where alſo tis ſaid, 
to be ſo adjudged in Green and Beſkins Caſe. However, if in this Caſe of 
Unity, the Farmers of the Demeſnes had paid Tithes, ec. to the Abbot, &c 
when uſed by their Farmers at will, for Years, or life, then the intendment 


of the Law by. reafon of the ſaid Unity of Poſſeſſion (which ought to be 


time out of mind, &*-.) that the land was diſcharged of the payment of 


Tithes, will not hold place, Mich. 4 Car. B. R. Brondbead v. Lewis Jones, 412. 
therefore, if an Abbot had made a Leaſe for Years, a year before the Diſ- 
ſolution, although that the Leaſe was made void by the Statute, yet this Leaſe 


ſhall deſtroy the Unity of Poſſeſſion, ſo that it may not be pleaded in dil- 
charge of the Tithes, but otherwiſe it would have been, if there had been 


an abſolute nullicy of the Leaſe 4b initzo without a conſequent Statute to 


make it void, Hill. 11 Jac.B. R. Arnold v. Bidgeod, per Cur. 2 Bulſerode 67. And 


ſo Popham ſaid that Unity in Eſtate, and not in occupation of che Land and 
Rectory at the day of the Diſſolution by the Abbot, is not a diſcharge of the 
Tithes within the Statute, no not though the Land was in Leaſe but for one 


year at the time of the Diſſolution, and though there had been an Unity of 


Poſſeſſion time whereof, Gc. until the laſt year, or other ſhort time before the 
Diſſolution, Mich. 40 and 41 Eliz. Benton v. Trot. Moor 528. Mich. 39 and 
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40 Eliz. Button v. Long 3 Croke 584. And accordingly when the Cale was, 
that an Abbot and his Predeceſſors had been ſeiſed of a Rectory, and of 
Land within the ſame Pariſh time whereof, &c. until the twenty ſixth year 
of H.8. at which time the Abbot made a Leaſe of the Land for Sixty years, 
and by that Leaſe Demiſed all Tithes renewing, Cc. upon the ſaid Lands, viz. 
Hay, Corn, &c. reddendo perinde certain Corn Rent, and by the ſame In- 
denture it was Covenanted, that the Leſſee ſhall not fer forth the Tithes of 
the Hay, and Corn to the Leſſor and his Succeſſors, but that the Leſſee his Ex- 
Executors, and Aſſigns, ſhall ſer forth Tithe of Wool and Lamb. to the Leſ- 
ſor, &c. and ſmall Tithe to the Vicar, &c. And after, viz. the 31 H. 8 the 
Abby was diſſolved, and in the ſame year was the Statute made, which En- 
acts, that the purchaſer ſhall hold it diſcharged in the ſame manner as it was 
in the hands of the Abbots, &c. in this Caſe it was adjudged, when the 
Lands and the Tithes had ſeveral Proprietors, that this Unity of Poſſeſſion 
with the other circumſtances, ſhall not diſcharge the Land from the Payment 
of Tithes, for there is a Demiſe of the Land, and of the Tithes alſo, which 
argues that they were due and payable in themſelves ; Secondly, here is a 
Proviſion for the payment of other Tithes; Thirdly, here is a Covenant, that 
the Tithes Leaſed ſhall not be ſet forth; Fourthh, it is found that Lamb and 
Wool were paid in kind, and a payment of part of the Tithes is a ſeiſin of all; 
from which it follows, that the Land had never been diſcharged by real Com- 
poſition, and ſo that though the Tithes of Corn and _ were not paid during 
the Unity, yet becauſe they were paid ſome time before the Diſſolution, 
by right they were payable, Mich. 5 Fac. B. R. Dubitoft v. Curteen 2 Croke, 
52. | 1333 
; So if Tithes were not paid in time ofmemory by a Houſe of Religion, and 
they Leaſe the Land for years, and receive Tithes, of their Leſſee, the Leaſe 
expires two years before the Diſſolution of the ſame Houle, the King ſhall 
not be diſcharged of the payment of Tithes by the Statute of 31 H. 8, by 
Coke and Walmſley againſt Warburton and Fofter, Trin 9 Jac. Priddle v. Napper 
2 Brownlow and Gouldsborough 26. And if the Farmers have paid Tithes before 
the Statute, the ſame may be pleaded, and Iſſue thereupon may be taken, but 
if the Lands were always occupied by the Abbots, or Demiſed over, and no 
Tithes paid before the ſaid Statute, the Land is diſcharged of the payment of 
Tithes; Grevil and Trotts Caſe touched in the Arch Biſhop of Canterbury's 
Caſe, 2 Coke 48. Priddle v. Napper, 11 Coke 14. Slade v. Drake, Hobart 
298. And if Land that was diſcharged by Unity of Poſſeſſion, came to the 
King by 31 H. 8, then by force of the ſaid Branch of diſcharge of the pay- 
men of Tithes, a general allegation that ſuch Prior, r. held the Land at the 
time of the Diſſolution of the ſaid Priory, diſcharged of the payment of 
Tithes without ſhewing how, is ſufficient. The Arch Biſhop of Canterburys Caſe 
2 Coke 48 ſame Caſe, Moor 420. Yet it hath beenheld, that if an Unity of Poſ- 
ſeſſion by way of diſcharge be alledged generally, without ſhewing how, of 
adding, that it was perpetual, it is not ſufficient, Mich. 15 Jac: Slade v. Drake 
Hobard 298. Mich. 10 fac. Priddle and Navper's Caſe: 11 Coke 14 and by Gandy 
againſt Pophum and Fenner, Mich, 37 and 38 Eliz. Green v. Boſcin, Moor 420. 
but in Priddle and Nipper's Caſe 11 Coke 14 it was aſked what if an Appropri- 
ation was made in the time of Ed.. H. 6. H. 4. R. 2. Ed. 3, &c. and yet in Law 
within time of Memory, and unity had continued from the time of the Ap- 
ropriation, until the Diſſolution, and Tithes were never paid, by the Ab- 
ts, & c. or their Farmers, ſhould not the Statute extend to theſe Caſes ? 
And it was anſwered no, upon the point of Unity, for if he will have aid 
of the Act of 31 H. 8. che Unity as hath been ſaid, ought to be en 
1112 Fo ut 


The Complete Incumbent. 4: 27 


0 - 

- — — 

L — 2. . 
* 


- San 


- * N — — 3 4 2 3 
tn — — — 1 ll. * 


Fs . 


- > " A 
—— — 
= — — 
— —— 


4 
— — 


— me _ 


ͤ—— — 


3 


4⁵„! s . ˙ r 


— 
— 


—— 
— 


= * 
— 
* * . _- 
993 0 
- . - ge TT 
© — 
* — 
—— - -# vw 
_ = 
: 
- — — aw AD 
4 4 — — — 


— — 


FP wm ⅛ důuͥ’ é . Ü, RE. OS — a 
— 


'F 


— W 


KK4K464 — — 


But in ſuch Caſe there may be alledged the Branch of the Act of 31 H. 8. 
concerning the diſcharge of the payment of Tithes, 6+. that the Abbots, Oe. 
time out of mind, &c. until the Diſſolution, have held the Land diſcharged 
of Tithes, (as he may well preſcribe by che Common Law) and give ſuch 
Evidence, that may prove it; and ſo if in Truth, the Land be diſcharged, 
he hath ſufficient remedy to relieve himſelf; But if the r or Priory, Oc. 
were Founded within time of Memory, there he cannot prelcribe at all Mzch. 10 
Jac.Priddle and Napper's Caſe 11 Coke 14. ſee Engliſh and jones Caſe,2 Keeble 459. 

So when Unity of poſſeſſion time whereof, &c. was ſuggeſted, in order 
to obtain a Prohibition to ſtay a Suit for Tithes, the Defendant pleaded 
that the Abby to which Sc. was Founded 5 Ed, 1. ( which is within the 
time of memory, ) and confeſſed the Unity from the Foundation, per Cur. this 
Plea in Barr was good to avoid the Unity, and that it was not neederful to tra- 
verſe the Preſcription 3 for the ſhewing the Foundation of the Abby to be after 
the time of memory, is a ſufficient confeſſing and avoiding. But if the De- 
fendant encounter the ſuggeſtion of perpetual Unity, and will ſhew how that 
the Demeſnes before the Statute, and in the time of the Abby were in the hands 
of Farmers, ec. there he ought to traverſe the Preſcription. For although 
the Poſſeſſion was chargeable in other hands, yet as to the Fee Simple which 
remains in the Abbot, it is a diſcharge in right, FH. 45 Eliz. B. R. Gibſon v. 
Holcraft, Telverton 31. And accordingly in this Caſe, the Defendant traverſed 
the Unity at the time of the Diſſolution, and thereupon the Plaintiff Demur- 
ring, Fenner and Clinch (the other Juſtices being abſent) held, the Traverſe to 
be good; But if the diſcharge had been pleaded generally, by preſcription, 
and not by reaſon of Unity, then the preſcription ought to have been an- 
ſwered, and not the Unity, and it was ſaid, that, Trin. 34 Eliz. betwixt Cal- 
mady and Wyther it was ſo ruled, wherefore it was adjourned, Mich. 39 and 
40 Eliz. B. R. Button v. Long, 3 Croke 584. | 

Neither will preſcription De gon Solvendo in the Caſe of Unity avail any 
thing, if che Union was not Juſt, for if the Abbots, ec. have held by abuſe 
and wrong, time out of mind, &. the fame is no Unity within the Statute, 
Mich. 10 Jac. Priddle and Napper's Caſe, 11 Co. 14 b. Paſch. 5 Eliz. Moor 46. 
So if the Abbot did hold the Lands and Tithes in ſeveral rights; there- 
fore when the Caſe was, that an Abbot had a Mannor within the Pariſh of 
D. and a Compoſition was made betwixt the Parſon of D. and the ſaid Ab- 
bot, that the Parſon ſhould have Yearly certain Loads of Wood out of 
thirty Acres of the ſaid Mannor, for and in recompence of all the Tithes of 
Wood there, afterwards the Parſonage was Appropriated to the ſaid Abbot 
and then the Houſe was diſſolved, and the Mannor granted to one, and 
the Rectory, to another it was holden, that the portion of Tithes was re- 
vived, for he had them, ( ſci.) the Mannor and the Tithes in ſeveral rights 
and Minwood Chief Baron and Periam Juſtice, to whom a Caſe depending in 
the Chancery was referred concerning the diſcharge of Tithes, by Unity of Pol- 
ſeſſion, delivered their opinions, that ſuch an Uniry is nor any diſcharge with- 
in the ſaid Statute, Trin. 33 Eliz.B. R. K nightly and Spencer'sCaſc,1.Leonard 335. 

So when the Caſe was that an Abbot had a Parſonage appropriate in P. 
which was diſcharged of Tithes, and afterwards the Abbor purchaſed par: 
of the Lands, ſo that the Tithes were ſuſpended during the poſſeſſion of the 
Abbot, bur after that the Abby was ſurrendred into the hands of the King 
in the 30 Year of H.8. and afterwards the fame poſſeſſion were given to the 
King by the Statute of 3x H. 8. as they were in the hands of the Abbot, the 
opinion of Mr. Plowden was, that the Lands fo purchaſed by the Abbor be- 


fore the ſurrender, were nor diſcharged of Tithes by the Statute, for * vi 
ands 
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Lands are diſcharge d by the Statute but ſuch Lands as were Lawfully diſcharged 
in right by compoſition, or other Lawful means, and the Lands in this Caſe 
were not diſcharged in right, but ſuſpended during the poſſeſſion of the Abbot 
in his own hands, and ſo he ſaid it is, when the Land is purchaſed by one, 
and the Parſonage by another, the Right of Tithes is renewed, and the Lands 
charged as before the purchaſe of the Abbot, and ſoit had been adjudged, Mich. 
17 Fl B. R. Codbolt, p. 1. 

Alſo when upon a Prohibition the ſurmiſe was, that the Land out of which 
the Tithes were demanded was Copy hold parcel of a Mannor of which a Pri- 
or was Seized in Fee, and was allo Parſon imparſonee, and that by this Union 
the Tithes were Extinct, it was held, that the ſurmiſe was not good, for that 
the Union was no diſcharge of the Tithes of the Copyholders, Mich. 27 and 
28 Eliz. Bruncher's Caſe Moor 219. And lo Popham held in Benton and Trot's 
Caſe, Mich 40 and 41 Flix. Moor 528. BANG 

Thoſe Lands that before the Diſſolution and to that time, were held diſ- 65 
charged from the payment of Tithes, whilſt in the actual Occupation and j 
Manurance of the owners thereof and diflolved by the Statute of 31 H. 8, 1 
were the Lands held by thoſe of the Orders of the Ciſtertians, Hoſpitalers, N 
and Præmonſtrans; for though in the time of H. 2. and about the Year 1150, 4 
Pope Adrian the Fourth, reſtrained this Privilege to three Orders, viz. the Ci- „ 
ſtertians, the Templars and Hoſpitalers, and after Pope (Clement the third did | 
by his Bull, give the ſame privilege to the Præmonſtratenſes, See Dickenſons j \ 
Caſe, Hill 1 Car. Bendloes 164. Seldon of Tithes 120. So that Four Orders 1 OY 
were then ſo Privileged, yet the Templars being condemned for Hereſy and diſ- . 
ſolved in the 4 Ed. 2 there remained but three of the aforeſaid Orders that were 
free from the paying Tithes for the Lands in their own hands when the Statute 4 
31 H. 8. was made, and yet, not all the Lands they had at that time were 5. 
ſo privileged; for no Lands obtained by any of thoſe Orders after the Council 
of Lateran, which was in the year of our Lord 1215, were freed from the pay- 
ment of Tithes whilſt Manured by themſelyes, and by conſequence, no Lands ; 
belonging to the Abbies of thoſe Orders that were Founded after that Coun- 15 
cil are diſcharged of the payment of Tithes, either in the owner, or in their _—_ 
Tenants hands, for by that Council the Privilege was limited to ſuch Lands th 
as thoſe Orders had at the time of the Council, Selder's Hiſtory of Tithes 121. . 
And it hath been held per Curiam that the Council of Latheran which thus 1 
freed theſe Orders, from the payment of Tithes, was a general Law received 0 1 
in England, and if Lands were diſcharged of Tithes by that Council, that no 11 
after Covenant, or Contract made by any Abbot to pay Tithes could Ws 
diſpenſe with this Privilege, or make them liable to Tithes , * 
for once diſcharged by this Council and always diſcharged, this oY 
Council being as forcible as an Act of Parliament which Concludes . wn 
all parties: And the Court were alſo of opinion, that if there were 
an Agreement for payment of Tithes before this Council, that yet the 
Council as a general Law, which includes all mens conſent, had diſſolved 
ſuch agreement, Paſch. 1657, in Scaccar. Stavely v. Ollithorn, Hardres Rep. 101. 
nor were all the Houſes of thoſe Orders not ſurrendred, or diſſolved by Statute FAN 
27 H. 8. diſſolved, or ſurrendred by force of Statute 31 H. 8, for . 
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thoſe of the Hoſpital of St. Jobn's of Jeruſalem were diſſolved by Statute Up 
32 H.8. c. 24. and not before, Harry v. Boyes, Brownlow and Giouldsburongh 2 "oY 
pr. 8. ſo their Lands not Privileged from paying Tiths by Statute 31 H. 8. "Ki 


as will be ſhewed. But the Lands of ſuch of the Houſes of theſe Orders that ö 
were diſſolved by Statute 31 H. 8. (hall be free from the Payment of 'T a EY | 

ar — 11 
| 


— 
e 


pitals of St. Johns of Jeruſalem in England an 


— OSS IE” —— — — — ! Bkf—Uää — ww —— 


430 ET Clergy-Man's Law : Or, Chap 48. 


far as they were free in the hands of the Church-men, viz. whilſt they ſhall 
be in the Hands and Manurance of the Owners thereof; it is therefore ne. 


ceſſary for the party who pretends to have advantage of this Privilege, Expreſly 


to ſhew and averr, that the Lands are in his Hands and Manurance, for 
to ſay, that he is ſeiſed of the Land is not ſufficient, for he may be ſeiſed 
thereof, and yet another Manure them, Hill. 1 Car. Dickenſon's Caſe, Bendloes 
164. and Noyes opinion in Sir Richard Weſton's Caſe, Bendloes 168, 169. 
And if the Lands of ſuch Orders fo Privileged, were in Leaſe for years at 
the time of their diſſolution, and for certain years before, yet the Lay-owners 
ſince the diſſolution ſhall hold them diſcharged whilſt Manured by themſelves, 
for although the Farmer paid Tithes at the time of the diſſolution, yet as 
to the Abbot the Inheritance was then diſcharged of Tithes, and the 
King or his Patentee ſhall have and hold it diſcharged as the Abbot held it, 
Hill. 17. Jac B. R. Porter v. Bathurſt, 2 Croke 559. and Paſch. 13 Car. 2 in Scac- 
car. Wilſon. v. Reedman Burton & al Hardres 190. 

Yet when an Abbot having ſuch Privilege, had in the time of Ea. 4. 
made a gift in tail, though the Abby was diſſolved by the 31 H. 8. it was 
reſolved that by the Clauſe of diſcharge of Tithes in the aforeſaid Statute, 
the Donee and his Heirs ſhould not be diſcharged of Tithes, for the Sta- 
tute diſchargeth none, but as the Abbot was diſcharged at the time of the 
diſſolution, ſo that they muſt claim the Eſtate and Diſcharge under the Ab- 
bot, but if by a common Recovery, the Reverſion had been barred, before, 
or aſter the Statute, or if that the Land had returned to the Abbot, or King 
before, or after the Statute, the Caſe had been otherwiſe, Hill. 4 Car. Farmer 
v. Sherman Hetley 133. ſame Caſe Hobart 248. | 

Alſo whilſt the Nang Title to ſuch Lands doth remain, ſo that they be 
Manured by his Farmers, or Tenants for Years, or at Will, no Tithe {hall 
be paid of them, although Tithes of them ſhould have been paid by the 
Farmers, or Tenants of the Abbots, or Priors that had them, and the rea- 
ſon given is, becauſe, the King himſelf cannot Manure them; bur if the King 
having Leaſed them, granteth over the Reverſion, or doth ſell them, the Far- 
mers {ſhall pay Tithes, by Manwood Chief, Baron 29 Eliz. in the Exchequer, 
the Counteſs of Linnox's Caſe, 2 Leonord 71. ſame Caſe, Owen p. 46. But Tan- 
field Chief Baron ſaid, that the King's Tenants for Life or Years, ſhall not 
be Free in this Caſe, but only his Tenants at Will, Moor g15. and it was 
agreed per Curiam, that the King's Patentee is to be Intended of the King's 
Farmers, not Patentees in Fee, for in the caſe of the Foreſt of Savernacle 
it was agreed, that the King's Patentee ſhould pay Tithes, Paſch. 18 Car. 
2. Buwles v. Athins, 2 Keeble 29. ſo is it alſo ſaid in the Caſe of Compoſt 
v. - Mich. 14 Car. 2. Hardres 315. that if the King alien any of the 
Lands whereof he is diſcharged of Tithes, his Patentee ſhall pay Tithes, and 
not only ſo but the Preſcription is deſtroy'd for ever, though 5 ſame Lands 
ſhould afterwards come into the King's hands again, by Eſcheat, or other- 
wiſe, however, the Reverſioner and King's Patentee and their Aſſigns, ſhall 
have the ſame privilege that the Abbot had, viz. to hold them Free whilſt 
in his own hands, and Manured by him, and not let to, or Manured by 
another, Paſch. 21 Foc. Stonehouſe v. Read Bendlows, 143. / 

The next Starute after the ih H. 8. for the Diſſolution of Religious Houſes, 
ec. was 32 H. 8 C. 24. which was made on purpoſe to diſſolve the Hoſ- 

Ireland, either for that ( as 
ſome think) thoſe of this order had power to purchaſe, but not to ſurrendcry 


or becauſe they were beyond Sea at this time, and would not, nor could 
| not 
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not be compelled to ſurrender, as other Religious Houſes did, whoſe pollet- 
ſions therefore are ar this day held Tithe-tree' as the Spiricual Men held 
them, by vertue of 31 H.8. although ſurrendered: after the Staruce was 
made, and ſo would the Lands of the Hoſpital of Saint Johns of Jeruſalem 
without doubt, and the Templers Lands given to them by Stat. 17 Ed. 2. 
had they been ſurrendered as others were, and not diſſolved by ſpecial Act 
of Parlaiment, viz. 32 H. 2. upon which occaſion great doubt and diſpute 
hath been, whether they ſhall be held Tithe Free by the King and his Pa- 
tentee, as the Religious Corporations held them, viz. whilſt they are Manured 
by the owners thereof, As to which, two queſtions have been made, Firlt, 
whether by rhe Stat. 3 1 fl. 8. they were diſcharged, if not, if by the Star. 32 
H. 8. Ifind that when the Cale was, that the Prior of Saint J-bz's of Jer- 
ſalem, Cc. made a Leaſe for Years of a Manor, two or three Years before 
the Diflolution, and the Leſſee did pay_Tithes to rhe Church of Rocheſter 
proprietary, and after the Diſſolution, the King granted the Reverſion, in 
as ample manner as the Prior had the fame ; it was held in Chancery by 
the Lord Keeper, Sanders, Somthbtort and Dyer, upon conitdcration of Star. 
31 H. 8 c. 13. that after the Lands came to the hands of the Reverſioner, 
they ſhall be diſcharged from the payment of Tirhes until they be let 
out to others to Farm, Em 10. E¹HlE Dyer 277. After this upon a ſuit for 
the Tithes of Eands formerly belonging) ro the Templers, and which came 
to che Crown by the Diſſolution of rhe-Hoſpital of Saint Jobis of Jeruſa- 
lem, as all che Lands formerly the Templers did among others, it was held, 
that the Patenree of ſuch Lands, ſnould not etave the 1 to be diſcharged 
from paying Tithes in reſpect thereof; for by the Common Law, a Lay 
perſon was not capable of this Privilege. ' And if ſuch Lands had come 
ro the King by the- Relinquiſhmens, ' or Diſſolution of any Monaſtery, the 
King ſhould not have had the benefit of chat Privilege, until che Stat. of 31 
H. 8. And by that Statute it is appointed, that all Monaſteries, Abbies, &. 
which before had come, or afterwards ſhould come to the King by Suppreſſion, 
Surrender, ec. the King ſhould have in fſuch manner and form, (ec. and that 
he ſhould have them diſcharged from” the payment of Tithes, as the Abbots, 
c. ſo as the makers of that Law intended, chat by the firſt Clauſe with- 
out che laft the King ſhould not hold them diſcharged, rhererefore they ad- 
ded that Clauſe. But this Statute extends only to ſuch Poſſeſſions, which 
came to the King by Surrender, &c. and thould be veſted in him by force 
of the ſaid Act, and doth not extend to poſſeffions which veſted in him by 
| another Act of Parliament, according to the Rule taken in 2 Coke fol. 46 
in the Arc H- Biſbop of Canterbury's Caſe. And theſe Lands were here given to 
the King, by a Special Act of Parliament, 32 H. 8. which hath the ſame 
words in the firſt Clauſe, as the Act of 31 HF. 8 hatch, but hath nor the 
ſecond, therefore, there is no cauſe of holding them diſcharged from Tithes. 
And it was adjudged accordingly and in the fame Term, a like Judgment 
was, between the fame parties in a prohibition upon a Demurrer, Hill. 2 Jac. 
B. R. Cornwallis v. Spurling, 2 Croke 57. Hill. 44 Eliz. Quaurles v. Spurling, Moor 
913. ard itrOrrey and Bowyers Caſe. 2 Brownlow 8, 2.5. it was holden by Coke 
and Nichols againſt Winch and Warlerton, that a purchaſer of Lands of St. Johns 
of Jeruſalem fondpa Tithes, and in the 18 of Fac. C. B. all the Judges but 


Warburton held, that the purchaſer ſhould pay Tithes as is ſaid, Noy Paſch. 3 Car. 


B. R. in Whittle and Weſton's Caſe, Godbolt 392. and im Bendloes Rep. Hill. 1 Car. 

and Trin. 2 Car. 168, 185. And at laſt ix was argued at the Bench by the 

Four Juſtices. Whitlock held that the ſaid Lands were not diſcharged of Tithes, 

neither by the 31 H. 8. nor by the 32 H. 8. Hide Chief Juſtice held, that 

they were diſcharged by the 32 H. 8. and not by the 31 H.8. Dodderidg and Joe 
E 
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held, chat they were diſcharged by the Clauſe of diſcharge in the 31 Hg. 
if not, yet by the 32 H. 8. ſo that of the Four Juſtices, only Whrt/ock held, 
that ſuch Lands were not free from the payment of Tithes, therefore Judg. 
ment was given that no Tithes ſhould be paid of ſuch Lands, viz, whill 
Manured by the King, or his Patentee, and not let to others, Iris. 4. Cy, 
B. R. Winion v. Metton, Jones 182. Latch. 89. And afterwards, this matter 
came into queſtion again, and upon a ſpecial verdict found, it was adjudged 
by Hales, then being Lord Chiet Juſtice, that the Lands which came to the 
8 by Stat. 32 H. 8 c. 24. ſhall not pay Tithes-by reaſon of the word 
(Privileges) in that Statute, and here all the Caſes before mentioned were 
cited and conſidered 25 Car. 2. B. R. Foſſet v. Fran hin, Raymond 225. 3 Kell: 
208, 217. 

After the King had gotten all, both leſſer, and greater Monaſteries, and the 
Hoſpital of St. Johns of Jeruſalem, the Parliament proceeded to dillolye, 
and give away the Lands to the King belonging to Chanteries, and Free 
Chappels, for which end the Statutes of 37 H. 8, c. 4. and 1 Ed. 6c. 14. 
were Enacted, bur I find no Caſe of Law adjudged,or mentioned in the Books, 
concerning the Lands that came to the Crown by Stat. 37 H. 8. but on- 
ly upon thoſe that came by Stat. 1 Ed. 6. which ſeems to be the fame, 
and therefore I ſuppoſe the Law is the ſame as to boch. 

As to the Statute x Ed. 6. The Caſe was, that the Maſter of a College, 
(the Lands belonging to which came to the King by this Statute) held ſome 
of his Lands with a Rectory, Simml & Semel diſcharged of Tirhes at the 
making of this Statute and of the Stat. 31 H. 8. and after the Statute, the 
Farmer of the Rectory ſuing the Farmer of the Lands for the Tithesthere- 
of, the Defendant ſhewed this matter, and alledged the branch of diſcharge in 
FL H 8. and it was reſolyed, that. the College, Cc. that came. to the 

ing by 1. E. 6. came to him by that Statute only, and not by the general 
words in 31 H. 8. All Colleges, &c. which hereafter chall happen to be dil 
ſolved, 02 by any other means come to the King's Þighneſs &c. ſhall be ad- 
judged to be in the aaual poſſeſſion' of the King &c. Firſt, becauſe the words, 
all other means, cannot be intended of an Act of Parliament, being put at- 
ter words inferiour thereunto, as renouncing, relinquiſhing, . forfeiture, O. 
an Act of Parliament being the higheſt manner of Conveyance, upon which 
reaſon, it hath been adjudged, that Biſhops are not intended in Statute 
13 Eliz. c. Io. by the words (others holding Spiritual promotions tholc words) 
being pur after Colleges, Deans and Chapters, Gc. Secondly, becauſe the Sta- 
tute of 1 Ed. 6. doth Enact, That all Colleges, &c. ſhall be by fo2ce of that 
Ac adjudged to be in the actual and real Poſſeſſion of the King; chere. 
fore, that Statute thus Enacting, they cannot be in the King by the for: 
mer Statute. And it was alſo adjudged, that the branch in 31 H. 8. did 
not extend to any other Monaſtaries, then what came to the King by the 
Statute 31 H. 8. becauſe, what would be given by another Statute, or that 
any thing would be given thereby, could not be then foreſeen, and that 
Lands which came to the Crown by the 1. of E4.6. are not diſcharged of 
Tithes by the words of that Statute that the King ſhall have the Landsof 
Colleges, ec. in as ample and large manner, as the ſaid Pueſls, Wardens, 
&. had 0z Enjoped the ſame, for that theſe general Words ſhall not dif- 
charge the Land of any Tithes, becauſe they do nor iſſue out of the Land, 
but are things diſtin& from the Land, Trin 38. Eliz. B. R. the Arch Biſv#p 
of Canterbury's Caſe, 2. Coke 46 ſame Caſe, Moor 420. 


AS 


r 
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As by Act of Parliament Lands are made perpetually Tithe Free, as hath 
been ſhewed ; ſo by Act of Parliament Lands are Free from the payment 
of Tithes for a certain time, as by 2 and 3 Ed. 6. in which there is this 
Proviſo, Pꝛovided always, and be it enacted by the Authozity atozeſaid, That 
all ſuch barren Heath oꝛ waſte ground, other than ſuch as be diſcharged fo 
the payment of Tithes by At of Parliament, which befoze this time have 
layen barren, and paid no Tithes by reaſon of the lame barrenneſs, and 
now be, oz hereafter ſhall be (mp2zoved and converted into arable ground 
02 meadow, ſhall from hencetozth, after the end and term of (even years 
next after (ſuch improvement fully ended and determined, pay Tithe fo2 the 
Com and Pay growing upon the lame; any thing in this Aa to the contrary 
in any wiſe notwithſtanding, ; 

Provided always, and be jifenaced by the authozity afozeſaid, That if any 
ſuch barren, waſte 02 Heath Szound, hath befoze this time been charged with 
the payment of any Tithes, and that the fame be hereafter impꝛoved oz con- 
verted into arable ground 02 meadow, that then the owner or owners thereof, 
ſhall during the ſeven years next following, from and atter the impꝛovement, 
pay ſuch kind of Tithe as was paid to2 the ſame befoze the ſaid im⸗ 
provement; any thing in this Aa to the contrary in any wiſe notwithſtand- 
ing. Stat. 2 and 3 Ed. cap. 13. 

The Heath and Barrcn ground intended by this Statute, ought to be ſuch 
Land which is barren in its own nature, and will not bear Corn. &*c, of 
it ſelf without yery great coſt in the extraordinary Manuring thereof, Paſch. 


14 Fac. B. R. Witt v. Buck, 3 Bulſtrode 65. and albeit that it doth yield ſome 


Fruit, yet if it be barren Land quoad agriculturam as to tillage, which this 
Statute meant to advance, it is within this Act, 2 Inſt. 655. yet it is ſaid 
by Richardſon, that if ſuch Land yielded before the improvement any pro- 
fir, as if Sheep were kept thereon, or if it produced any other profit that did 
yield Tithes, ſuch Tithes ſhall be paid as hath been paid thereof, Mzch. 5. 
Car. C. B. Flower v. Vaugham Hetley, 147. this is by the expreſs words of 
the Proviſo in the Statute, But if the Land be truly barren in its own na- 
ture, although it paid before its improvement for Tillage by extraordina- 
ry Charge, Tithe of Wool and Lamb, yet no other Tithes ſhall be paid there- 
of than Wool and Lamb, and that by this Statute : Mich. 1 and 2 Elix. Dyer 
170, 171. But if Barren Land by reaſon of Sheep, ec. kept thereon might 
have included ſome Tithes, and yet no Tithes were paid thereof, if it be 
Land capable of a diſcharge from the payment of Tithes; of which this 
non-payment may be an Evidence if ſuch Land by charge and induſtry be 
improved and made fruitful, yer it ſhall not pay any Tithes ; for the improve- 
ment of Land not Titheable by Law, cannot make it become Titheable, 
for this were to alter the Law and to make a conſtruction contrary to the 
intent of the Statute, which was to incourage improvements by freeing ſuch 
Land for Seven years from paying Tithes which elſe was liable; but not to 
charge Lands with the payment of Tithes, which by Law before the im- 
provement were Tithe Free, Stiles Regiſt. 533. and the Statute doth particu- 
larly except Lands diſcharged from the payment of Tithes by Act of Parli- 
ament that ſuch Lands ſhall not after the ſeven years be liable to pay Tithes 
by force of this Statute, but if Lands have not paid Tithes within the me- 
mory of man by reaſon of its Barrenneſs, occaſioned by accident only, and 
not from its own natural ſterility, and the owner, or occupier, with great 
charge makes ir fir for Tillage, Hay, or Paſture, yet Tithes ſhall be pre- 
ſently paid upon the improvement thereof, without reſpect ro rhe favour of 
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Therefore, if Marſh and Sandy Land hath been covered with Salt- water, 
ſo chat time our of mind, no Grais had been there known to grow, nor 
any profit at all thereof made, until at length by great Charges and Induſtry, 
this Ground had been lately gained from the Sea, by making coſtly Banks 
and Sea Walls, and continual reparation thereof, yet this yielding no pro. 
fir as being Barren by accident only, viz. through the Flowing ot the Sea 
thereon, and not from its natural Barrenneſs, ſhall have no benefit of this 
Statute for Seven Years, but {hall yield a Tirhe to the Parſon immediate- 
ly; and though Land that hath formerly paid Tirhe, be after overflown 
for two, three, or more Years, the Parſon can have no Tithe for the time, 
yet if the Land be regained though at great Charges and Induſtry, Tithes 
ſhall ,be paid thereof, as of other Lands, according to che profit that it 
yields; and all this was agreed per Cur. PaſcP. 14 Jac. B. R. Witt. v. Buck. 
3 Buſtrode 65. ſame Caſe, Rolis 1 Rep. 354. and S&J erington and Fleetwood's 
Caſe, 3 Croke 475. ſo it hath been adjudged, that Fenny Land drained ſhall 
pay Tithes, notwithſtanding this Stature, il. 38 Ehz. Moor 430. So if 
Lands have been full of Thorns and Buſhes Time whereof, Cr. and b 
grubbing, are made Arable, or Meadow Land, Tithes ſhall be preſently 
paid thereof, notwithſtanding this Statute, for ſuch Land of their own na- 
ture are not Barren, but by negligence, and ill husbandry became ſo, Sber- 
ringion and Fleetwood's Caſe, 3 Croke 47.3. ſame Caſe Moor 9gog. and Coke Chief 
Juſtice ſaid, that it had been reſolved in one Farrington's Cale, that Wood 
ground is not Barren ground within this Statute, and that if one do ſtock 
or grub up Wood, and after convert it into Arable ground, though by this 
he hath Meliorated the Land, and that by great Coſt and Labour, yet he 
ſhall pay Tithes for this ground preſently, becauſe the Land in its own 
nature is not Barren, in Mit. and Buck's Caſe, Paſch. 1 Jac. B. R. 3 Bul- 
ſtrode 65. and to this Dodderidg agreed in the ſame Caſe, Rolls 1 Rep. 354. 
2 Inſtit. 656. And if the queſtion be whether Barren Land or not, it 
ſhall be tried at the Common Law, and not in the Spiritual Court, 
Paſch. 13 Car. 2. 1. Keeble 253, therefore in a Suit for Tithes in the 
Spiritual Court, if the Defendant Pleads tis Baren Land, and that Plea be 
refuled, or iſſue taken upon it, there a Prohibition ſhall be granted, but 
a Prohibition ſhall not be granted upon Suggeſtion, only that tis Barren Land, 
before it be pleaded in the Spiritual Court, Mich. 14 Car. 2. B. R. 
1. Keble 387. 
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Predial Tithes, what and in what manner payable, and what 


Modus Decimandi in diſcharge of ſuch Tithes is good. 


for Lands not Exempred from the payment thereof; I am next to 

W, in what reſpect Titheable Lands, are to yield their Tithe, or of 
what things with reſpe& ro the Lands, Tithes are, or are not to be paid. 
Firſt then we muſt remember what hath been ſaid that De Jure Commu- 
ni Tithes are to be paid only in reſpe& of Land, of the Fruits of 5 
9 | Earth, 


B what hath been ſaid it appears, that Tithes are to be paid, only 
c 
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Earth, or of ſuch things which do yield a Yearly Encreaſe by the Act of God 
yet not of all ſuch things, or of them in all Caſes. That I may there- 
fore ſhew, of what Fruits of the Earth, or things, Tithes by Law are 
payable, it may be of uſe here to note, that Tithes have been divided in- 
to predial, mixt, and perſonal. Predial Tithes are ſuch which ariſe mcer- 
ly of the Earth, as the Fruits thereof, of which ſort are all kinds of Grain, 
2 Inſt. 649. Hay, Underwood Tithable, Trees, and the Fruits of all Trees, 
as Acorns, Maſt, Apples, Pears, Cherries, Grapes, Oc. 2 Inſt. 649. the Seeds 
of Rape and Woad, Hops, Saffron, Flax, Hemp; Garden Herbs, as Mint, 
Parſly, Annis, Rue, Sage, & c. Mixt Tithes, are thoſe which ariſe from the 
Earth alſo, but by means of Beaſts depaſtured thereupon, or otherwiſe 
nouriſhed with the Fruits thereof, as Colts, Calves, Lambs, Roes, Kids, 
2 Init. 649. Rolls Abr. 1. 635. Milk, Cheeſe, Wool, Eggs, Chickens, Geeſe, 
Ducks, Swans, &*c. 2 Iyſt 649. Perſonal Tithes, are tuch profits, which a- 
riſe by the honeſt Labour, and induſtry of man, imploying himſelf in ſome 
perſonal Work, Artiſice, or Negotiation, as by Buying, Selling, Merchan- 
dizing, Fiſhing, Fowling, Hunting, following any Trade, as of Carpenter, 
Smith, Maſon, Butcher, G. 

This being premiſed, I proceed farther to declare, what things are 
Tithable, and what are not; and Firſt J ſhall ſpeak of Predial Tithes, as 
to which, the Tithe of all Corn, or Grain ought ro be duly ſet forth 
and paid. Yet this Rule doth admit of Exceptions, for a Preſcription may 
be within a Pariſh that by reaſon that they have not ſufficient Meadow 
for Milch Kine, and draught Cattel, they have uſed to cut ſome of their 
Tares green, and give them to the aforeſaid Stock, and to be diſcharged 
of Tithes for the ſame ; this is a good Cuſtom, and conſideration ; for 
that the Parſon hath an advantage thereby, as well as the Pariſhioner, 
viz. in the Tithe Milk, and Manuring of the other Corn-land 3 and (Wray) 
laid the matter is the want of Meadow, and Paſture, and that the ſur- 
miſe is as if it had been ſaid, that for want of Meadow and Paſture, 
kad uſed to Eat their Meadows, with their Plow Cattel, and for ſo mu 
as they did Eat, to pay no Tithes, which had been good, Mich. 30 Eli. 
B. R. Perry v. Somes 2 Leonard 27, and ſame Caſe Croke 3 pt. 139- ſo if 
a man according to the cuſtom of the Country, doth Sow his Land to 
Feed his Horſes for Tillage, and the uſe hath been to ſuffer the Horſes to 
be fed upon the Land without any mowing of the Grain; the Parſon ſhall 
not have any Tithes thereof, becauſe ir is no more than Paſture for his 
Horſes, Mich. 3 Jac. B. R. and this is ſaid to be one Somes's Caſe of 
Eſſex, 1 Rolls Abr. 646. But it ſeems that without ſuch Cuſtom, Green 
Tares cut to feed Labouring Cattel, ſhall be priz'd Tithes, and fo ſhall 
the Tithe of Corn Sowed on Head-lands, R imployed to the ſame uſe. 
For when one Libelled for the Tithes of Green Tares cut, and Corn ſow- 
ed on Head-lands, fed with Labouring Horſes, a Prohibition was granted, 
not upon the general ſuggeſtion, but upon the Cuſtom of the Pariſh, that 
no Tithes were paid in thoſe caſes, Hill. 10 Car. B. R. Mead. v. Thirman 
Jones 357. ſame Caſe 1 Croke 393. 1 Rolls Abr. 650. and in theſe caſes ir 
is ſaid, that in a Prohibition it is not needful to preſcribe to be diſchar- 


ged of Tithes for ſuch Horſes, for that they be diſcharged by the Law, 


Hill. 14 Jac. B. R. Kneebon v. Moodreſt by Mountague and Dodderideg, 
but Haughton thought the Oy, for that their labour is in manner of 
a Modus for their Tithesz but Clinch and Clarke ſaid, that of Latter times 
they have not uſed to preſcribe, but that otherwiſe it was Anciently, 1 Rolls 
Abr. 646, 647. In like manner if a man gather green Peaſe to ear in his 
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houſe, no Tithe ſhall be paid of them, and that by the Law of the Land, 
but otherwiſe it is if he gather them to ſell, or to feed his Hoggs, Paſch. 
12 Jac. B. R. per Cur. 1 Rolls Abr. 647. And in Evidence to a Jury it was {aid 
by (Windham) that of Hay Mown to feed Deer no Tiths are paid, but 
by Gln and Finch, they are due of common right, and ſhall be paid, 
unleſs there be a Cuſtom to the contrary, Paſch. 18 Car. 2. Proger v. Ven- 
ning, 2 Keeble 22. 

Of common right, the owner of the Corn ought to cut down, and pre. 

pare the ſame, Mich. 3. Fac. B. R. Perry and Ghancey, adjudged 1 Rolls Abr. 
644. and to make it up into Sheafs, Cocks, or Shocks, Hill. 15 Jac. C. B. 
DoGor Bridgman's Caſe, Noy 31. Paſch. 7 Jac. Rolls Rep. 172. and Paſch, 13 
Car. 2. B. R. Ledgar v. Langley 1 Siderfin 283. and 2 Keble 25. and if 
the owner refuſe to do it, the Parſon may Sue him therefore in the Spi. 
ritual Court; but then the Suit ought to be ſpecial, for not ſetting them 
forth in Cocks; and not generally for not ſetting them forth, Layton s Caſe, 
Latch. 125. But having made the Corn into Sheafs, he is not bound to {et 
it up in Heaps, unlets the Cuſtom of the place oblige him thereunto, bur 
having bound it into Sheafs, or made it into Cocks, he may ſet forth 
the Tithes thereof, and thereby they become Lay Chattels, $mith's Caſe 
G. B. Gouldsborough, and then he may heap his own Sheafs, or do with 
them as he pleaſeth, and the Tithes being {er forth, the owner is not bound 
to watch or look after them till the Parſon carries them away, Hill. 15. 
Jac. C. B. Doctor Bridgman's Caſe, Noy. 31 Hill. 6. Jac. B. R. per Cur. 1 Rolls Abr. 
644. 
K the Cuſtom of the place be, to meaſure forth to the Parſons the 
tenth part of the Corn whilſt growing upon the Land, this manner of Tithe- 
ing is I conceive to be obſerved, and the Parſon muſt fit down by it; 
or if the Cuſtom be, that the Parſon ought to have for his Tithe of Corn 
the tenth Land of Corn, beginning at ſuch Land as is next to the Church, 
this Cuſtom is good, and when in ſuch Caſe, the Pariſhioners by Covin 
to defraud the Parſon did not Manure and Seed ſuch Lands, 4 e Corn 
upon which would by the Cuſtom be to the Parſon) fo ſufficiently as 
their other Lands, and the Parſon therefore did Sue in the Spiritual Court, 
generally for the renth Sheaf and Shock, a Prohibition was awarded, 
notwithſtanding the Covin ; becauſe twas ſaid, that the Parſon might 
have his remedy at the Common Law, for the fraud, Paſch. 30 El. Stebbs 
and Goodlock's Caſe, Moor 913. ſame Caſe, 2 Leon. and 70. Bur Wray Juſtice 
was of the opinion, that the Cuſtom was againſt common reaſon, but a- 
greed that if that Cuſtom be good, the Parſon ſhall have his Action 
on the Caſe for the fraudulent Sowing and Manuring of the Lands. 

When the Tithes of any ſort of Corn are ſet forth, the Tenth thereof 
muſt be appointed for the Parſon, that is, of common right, therefore, if 
a Preſcription be to pay certain Sheafs of Corn for all Tithes of Corn, 
this is no good Preſcription, for the Pariſhioner ought to make it into 
Sheafs, and therefore part of his duty in kind, cannnot be in Satisfacti- 
on of the reſidue, Paſch. 13 Jac. B. R. 1 Rolls Rep. 173. But where Tithes 
are not due of common right, but by particular Cuſtom, there a Cuſtom 
to pay a leſs ſhare than a tenth, without other conſideration ; (as for Tithe 
Fiſh, G c.) may be good, although this is left as a Quere, Paſch. 18. Car. 
2 B. R Shippard v. Petrows, 1 Siderfin 278. and 2 Keeble 2. Holland v. Heate 


Noy 108. and when one did preſcribe to pay in one part of the Land 
the third part of the Tenth, and in another part the Moiety of the tenth 
of Corn, for all manner of Tithes, the Court did incline that the ſame 
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a good preſcription, Hill 29 Eliz. B. R. Root's Caſe, Godbolt 7. And if the 
Cuſtom be, that if the odd Sheafs, or Shocks, under the number of ten 
ſhall not be Tithed, by reaſon that they ſet the Tithes up in heaps, or 
Shocks, which of common right the owner of the Corn is not bound to 
do, the owner is not bound to divide rhe ſaid Sheafes, or Shocks, and ſet 
forth the tenth thereof, for that ſuch Cuſtom upon ſuch conſideration is 
good. Anonymus, Latch, Rep. 226. 

The tenth Sheaf, or Shock being ſet forth for the Parſon, if the ow- 
ner of the Corn after the Sheafs, or Shocks be carried away, ſhall rake 
his Land on which they grew, by the Cuſtom of this Realm no Tithe 
ſhall be paid of the Rakings, as was ſaid to be adjudged, 41 and 42 Els. 
B. R. in Grent and Hunt's Caſe, cited in Berd and Adams's Caſe, Trin. 31. 
Eliz, Moor 278. 1 Anderſon 199. But in that Caſe of Berd and Adams, 
the contrary was adjudged, viz. that Tithes ſhall be paid of Rakings, be- 
cauſe the renth Sheaf, or Shock of Corn, is ſatisfaction for no more than 
the Grain of which it is the Tithe, and no ſatisfaction for the Rakings, 
and this Jecms alſo to be agreed, and is ſaid to be adjudged according- 
ly, Mich. 36 and FL Eliz. B. R. Jeſop v. Paine 3 Croke 363. ſo is it 
faid to have bcen adjudged in Sir Charles Moriſon's Caſe, that if one pre- 
{cribed to pay the tenth part of Corn in the Sheaf, for the Tithes of 
all that is in the Sheafs, and of all which is raked, it is a void Preſcrip- 
tion, becauſe the owners of the Corn are to pay the Tithes of both, and 
it is an unreaſonable Preſcription, for that then the owner might put the 
leſſer part into Sheafs, and leave the greater part to be raked, Griſmar's 
Caſe v. Lewis, Mich. 37 and 38 Eliz. C. B. 3 Croke 446. 

But to reconcile this. difference, if the Cuſtom be laid, to put the 
Corn into Sheafs, or Cocks, and to pay the tenth Cock in ſatisfaction 
of the Tithes of the Corn, and of the Rakings, Minus Voluntarie diſper- 
ſed, this is good, Mich. 41 Eliz. B. R. Green v. Hun. 3 Grobe 702. Mich. 
2 Jac. B. R. Parry v. Chaney, Noy 15. and the Books generally ſay, that 
if the Corn Reaped be not Covenouſly ſcattered, or left unbound, to rhe 
intent to deceive the Parſon, then no Tithes are to be paid of the Ra- 
kings, but if fraudulently left, and Raked, the Tithe of all the Rakings 
is to be paid, Hill 8 Car. Saunders and Paramour's Caſe, per Cur. Mich. 14 
Jac. B. R. Joyce and Parker's Caſe, and Hill 14 Jac. Peck and Harris's Caſe 
1 Rolls Abr. 645. Paſch. 41 Eliz. Awberrys Caſe, Moor 910. Paſch. 14 
Jac. B. R. Pitt v. Harris, x Rolls Rep. 379. Paſch. 41 Eliz. B. R. Johnſon 
v. Awbery, 3 Croke 660. Mich 41 Eliz. Green v. Hun. 3. Croke 702. Sherring- 
ton v. Fleetwood, 3 Croke 475. and by Haughton Juſtice in Foſſe and Parker's 
Caſe, Bulſtrode 3 pt. 243. Peters v. Prideux, 3 Keeble 25 1. 284. If a Prohibition 
be granted upon a Suggeſtion, that a perſon is Sued for Rakings, in the 
Spiritual Court, without any averment that the Rakings were Mizus Vo- 
luntarie diſperſed, tis good, for that ought to be ſhewed on the part of 
the Defendant to have a Conſultation, if the Rakings were foul Rakings, 
and of conſiderable value, Paſch. 14 Jac. B. R. Pitt v. Harris. 1 Rolls 
Rep. 379. Mich. 41 Eliz. Green v. Hun. 3 Croke 70%. yet inthis Caſe of Piz 
and Harris, as abridged 1 Ro. Abr. 645. it is ſaid to be adjudged, that up- 
on a Prohibition the Suggeſtion ought to be that the Rakings were Minus 


Voluntarie Sparſe, otherwiſe it is not good, and that it is not ſufficient to 


lay that they were Lepſe G. Diſſipatæ in ColleFione. See the Caſe of Pe- 
ters v. Pridenx before cited 3 Keeble 251. 284. neither is it a good Sug- 
geſtion, that in conſideration that the Pariſhioner having Barly, the greater 
part of which he cut down and bound into Sheafs, and pur into Cones 
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whereof the Parſon hath the tenth Cock, that he uſed to leave a ſmall 
parcel of the Barly ſtanding, to the intent to cut it down afterwards to 
make Bands for the Rakings involuntarily ſcattered, and to be diſcharged 
of the Tithes of this ſmall parcel of Barly, when cut down, ill 8 Car. 
B. K. Saunders and Paramonr's Caſe, per Cur. 1 Rolls Abr. 650. 

As no Tithes are to be paid of the Rakings of Corn duly Tithed, ſo 
neither of the Stubble left on the ground in the Reaping thereof, though 
the ſame be cut for Thatch, or other uſes, and this Juſtice Taxfeld ſaid, 
had been adjudged in one Edolp's Caſe, Green and Auſten's Caſe, Paſch. 4 
Jac. B. R. Telverton 86. F. N. B. 53. b. 1 Rolls Abr. 640, 641. neither is 
the owner of the Corn having ſet forth and paid the Tithes thereof, to 
pay any Titbe of the after Crop, or Grotten, or Graſs of the ſame Lands, 
Baxter v. Hopes Mich, 9 Jac. Brownlow and Gouldsborough 2 pt. 30. 2 Iuſlit. 
65 2. nor for any agiſtment in ſuch Lands, 1 Rolls Abr. 641. Yet I conceive, 
that if Corn do ſhed in the Fields, being beaten out by Winds, or loſt up- 
on the ground, for that it was not ſeaſonably cut, and this Corn doth 
grow, and become a Crop in the year following, (which ſometimes hap- 
pens) and is called ſelfſown Corn, Tithes ſhall be paid thereof, as the 
Tithes of the Land for the following year, if Tithe hath been paid of 
Corn growing in one year, and in the next year the ſame Land is not 
ſeeded but hes fallow, to the end of making it the more Fruitful in the 
the third year, and then is Manured and Sown, no Tithe is to be paid 
for ſuch Land the ſecond year, Paſch. 7 Fac. B. R. Smith's Caſe per Cur. 1 2 
Ar. 642. And it is a good Modus Deci mandi, that in conſideration chat 
they that Sow the Land, ought to Reap, Bind, and ſever the tenth part 
from the nine, and ſet it up into heaps, that the Parſon ſhall not have a- 
ny Tithes of this Land the next year enſuing, the Land lying Ley, and 
not Tilled nor converted into Meadow; for of common right the Pariſhi- 
oner is not bound to gather, and ſer up the Tithes in heaps, Hill 6 Jac. B. R. 
per Cur. 1 Rolls Abr. 649. f 

The Tithe of Hay alſo of all Lands Tithable in each Pariſh, and of 
graſs cut for Hay in Orchards, is a predial Tithe, and to be yeilded toe- 
very Parſon and Vicar, who hath right thereto, 2 Iſt. 652. 

Yer the payment of this Tithe alſo, is directed and guided by Preſcrp- 
tions and Cuſtom uſed within particular Pariſhes, as if in a Pariſh there 
be a Cuſtom, that the owners of the Head-lands, have uſed time out of 
mind, to make the Tithe of Hay of that Pariſh for the Parſon, and in con- 
ſideration thercof, to be diſcharged of the Tithes growing upon Headlands, 
being ſmall Headland on which a Team turns in Plowing, this is a good 
conſideration to make the Preſcription good, Mich. 5 Car. C. B. Wood and 
Carvener v. Symond, Hetley 147. Lanes Rep. 16. But a Preſcription, to pay 
the tenth part of Corn, for the Hay alſo that grows upon the Head lands, 
is not good, becauſe the tenth part is due for the Corn, Mich. 2 Jac. 
B. R. Parrey v. Chaunſey, Noy 15. yet if the Preſcription be, that the Pa- 
riſhioner, hath uſed to cut, or reap, bind, or ſhock the Parſons Corn; 
and in conſideration thereof, ro be charged from Tithing the Hay of his 
Head- lands, &. this is ſaid to be good, and a reaſonable- conſideration; 
becauſe the Pariſhioner is not bound to Reap, c. the Parſon's part, and 
by the Civil Law, the Parſon is to have the tenth ridge of Corn. But 
this reaſon I take to be falſe, and contrary to other Caſes as before ſhew- 
ed, but the ſetting the Parſon's Corn into ; Soy may be a reſonable con- 
ſideration of the Preſcription; becauſe, this they are not tied to do of com- 


mon right, Hill 29 Eliz. C. B. 2 Leonard 70. But it ſeems, that a Preſcrip- 
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tion not to pay the Tithe of Hay growing upon Head-lands, on which the 
Horſes and Plow turns, is good without laying any thing in conſiderati- 
on thereof; but then it mult be averred, that the Head- lands are but tufli- 
cient to turn the Plow upon, per Cur. Hill. 10 Car. B. R. Mead and Thur- 
land, and Paſch. 15 Car. Bird and White, 1 Rolls Abr. 646. 

So if a Farmer do cut down his Graſs, and only doth put it into Swarths, 
and then carry it away, and doth give it green to his own Cartel for 
their neceſſary ſuſtenance, not having Grals ſufficient to maintain them 
otherwile, no Tithes ſhall be paid thereof, Mich. 2 Car. C. B. Crawley v. 
Wells 1 Rl Abr. 645. 

And if Lands be fo ſtrong, as to afford two Crops of Hay in one year, 
and the occupicr of the Land can preſcribe, in conſideration that the ow- 
ner doth make the firſt tonſure into good, and ſufficient Hay, and ſet it 
forth in Cocks lufficiently dryed, that he ſhall be diſcharged of the Tithes 
of the after mowth, this is a good preſcription and diſcharge, by reaſon 
of his coſts he beſtowed in making the firſt tonſure into Hay, Pa. 11 
Car. B. R. Langford's Caſe reſolved, and Irin. 36 Eliz. B. R. Johnſon and Ke- 
blethwait, 1 Rolls Abr. p. 648. Paſch. 11 Car. B. R. Anonymus 1 Croke 404. and 
Paſch. 41 Elix. Rot 284, Johnjon and Awberry's Caſe, 3 Croke 660. Paſeh. 4. 
Jac. Green v. Auſten 2 Croke 116. and Moor 910. Mich. 2 J-c. Hall and Fet- 
typlace's Caje, 2 Croke 42. or if the preſcription be to be diſcharged of the 
Tithe of the after Mowth only, upon conſideration that they have uſed 
time whereof, . to cut down the Graſs of the firſt Mowth to feed, and 
gather the ſaid graſs ſo diſperſed into Weaks and Windrows, and put 
it into {mall Cocks at their own coſt, this is ſufficient though ir be nor 
made into perfect Hay, Paſth. 2 Jac. Hall v. Fetiplace 2 Croke 42. But it 
ſeems of the after-Mowth, that Tithes De Jure are to be paid without ſuch 
like preſcription for a diſcharge, Paſch. 4x Elia. B. R. per Cur. and Hill 10 
Jac. B. R. the Parſon of Stand fields Caſe, per Car. 1 Rolls Abr. 640. alſo ſuch 
preparing of the Graſs Mowed for Hay, is a good conſideration upon which 
to be diſcharged of the tenth of all after-profir, that may be made the 
ſame year of the ſame Land, ſo that if the after-grals be eaten with Cat- 
tel, no Tithe ſhall be paid for them, Paſeh. 4 Jac. B. R. Green v. Auſten, 
Telverton 86. Trin. 4 Car. C. B. Anonymns, Hetly 98 Mich. 42 and 43 Bliz, 
er and Popinger 1 Jac. Eeles and Vachin. 3 Jac. Eeles and Samider, Hill 
8 Jac. Feles and Winterbolt. in all theſe Cates, Prohibitions were granted 
in B. R. and Mich. 14 Fac. Johnſon moved for a Conſultation upon the 
ſaid Prohibition granted in the 43 Elia. againſt Popinger, but it was de- 
nied, Paſch. 41 Eliz. B. R. between Awberry and John ſov. Paſch. 11 Car. 
B. R. Langford's Caſe. Prohibition granted upon ſuch ſurmiſe for after- Mowth 
Paſch. 14 Car. B. R. between Manning and (lapbam, a Prohibition was grant- 
ed for fatting of Sheep upon the after Paſture, Paſch. 16 Jac. N. R. between 
Nichols and Hooper, 1 Rolls Ahr. 648 avd 649. But Popham ſaid, that he 
had known it to be reſolved, that of right without any ſpecial Cuſtom 
alledged, no Tithes ſhall be paid of the Hay of the after-Mowth, for 
that the Rule of the Law is, that Tirhes ſhall be paid Ex annruatis reno- 
vantibus ſimul &. ſemel, and ſo by conſequence not of the after-Graſs de- 

aſtured, Paſch. 2 Jac. Hall v. Fettyplace, 2 Croke 42. Hobart 250. and it 
ath been reſolved, that no Tithe is to be paid of after-Graſs, De Jure, 
Paſch. 16 Car. Nichols and Hoppers Caſe per Cur. and 3 Far. B. R. Spen- 
cer and Johnſon's Caſe. and Paſch. 17 Jac. B. R. Kinneſton's Caſe 1 Rolls Abr. 
640. But this is to be underſtood only, where no more Graſs is left by 
the Sith, than is uſual, for if Graſs be fraudulently left the Caſe is 
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otherwiſe, 2 Bulitrode 238. Therefore it is ſaid, that if an Inn-keeper doth 
pay Tith Hay of certain Land, and the reſidue of the year after, doth 
put into the fame Land the Horſes of his Gueſts which come to the Mar. 
ket in the ſame Town, no Tithes ſhall be paid for the Herbage of thoſe 
Horſes, for this is but the after-paſture of the Land, whereof he hath be- 
fore paid Tithes, Trin. 16 Jac. B. R. between Richardſon and Cable per Cur. 
1 Rolls Abr. 641. nor ſhall Tithes be paid for agiſtment, in ſuch after. Pa- 
ſture, 2 H. 4. Rot. par. Num. 93. 

Though as hath been ſaid Tith Hay of common right be to be paid 
in kind, yet by cuſtom, or preſcription, ſome other conſideration may be due 
and payable in licu thereof, but then what is paid, how little ſoever it be, 
muſt be to the benefit of him to whom the Tithe Hay of common right 
was payable; for example, when one ſurmiſed that time out of mind, the 
owners of certain Lands had found Straw for the Body of the Church, in 
diſcharge of all Tithes of Hay, it was held by the opinion of the whole 
Court, that this is no cauſe of diſcharge, for that the Parſon was not charge- 
able with the finding of the Straw, nor had any benefit by the others find- 
ing it, but otherwiſe it had been, if it had been alledged, that the Straw 
was given to the Parſon, and he beſtowed it in the Body of the Church, and 
ris ſaid to be ruled, Hill. 30 Elia. that where one preſcribed, that he had 
uſed to pay the Pariſh Clark his wages, in ſatisfaction of Tithe Hay 
this was no diſcharge, Paſch. 34 EE. B. R. Scory v. Baber, 3 Croke | 
276. | oF 

If there is a Modus ſufficient to diſcharge Lands of the Tith of Hay, 
and the fame Lands be ſowed divers years with Corn, this doth not deſtroy 
the Modus, but the ſame ſhall continue when the Lands are again turned in- 
to Meadow, and whilſt they are ſowed with Corn the Parſon ſhall have Tithe 
in kind thereof, Trin. 10 Jac. C. B. Brown's Caſe, Godbolt. | 

When the Tithe of Hay is to be paid in kind, the owner ought of com- 
mon right to cut down and make the Graſs into Hay, per Cur. Paſch. 13 
Jac. B. R. 1 Rolls Rep. 172. for when the Caſe was, that one had uſed to 
pay a Load of Hay, for all Tithes of Hay growing and renewing upon 
the Land where, ec. and alledged, that they uſed to make the Graſs into 
Hay, by their own labour, a Prohibition was denyed per totam Curiam up- 
on this Reaſon, that the Pariſhioner ought to make the Graſs into Hay 
and fo this is but Tithes in kind, which cannot be a conſideration of a 
Modus Decimandi, no more than if a man doth preſcribe to pay certain 
Sheafs of Corn, for all Tithes of Corn, for he ought to make it into Sheafs, 
and therefore part of the duty in kind, cannot be a ſatisfaction for the re- 
ſidue, per Cur. Paſeb. 13 Fac. B. R. 1 Rolls Rep. 17 2. yet it hath alſo been 
held, that to make the Parſons Hay is more than the owner is bound to 
do, and that the uſe for making it for the Parſon, may be a good conſi- 
deration of a diſcharge, as to ſome other thing, Aich. 5 Car. C. B. Mood 
and Carvener v. Symond, Hetley 147. Paſch. 37 Eliz. Rot. 284. Awbery . 
Johnſon vouched Paſch. 2 Jac. in Hall and Fettyplace's Caſe, 2 Croke 42. and 
it hath alſo been held, that the Pariſhioner is not bound of common right, 
to ted, and ſhake the Graſs abroad, and to gather it into Weaks or Wind- 
rows, for that the Tithe may be ſer forth in graſs-cocks, before it be 
teded, and that the doing of that only, is a good conſideration, of a diſchage of 
the after-mowth, Hill. 16. Jac. Hyde v. Ellis, Hobort 250. Paſch. 2 Fac. Hall v. 
b ettyplace, 2. Croke 42. 1 Rolls Abr. 644. But as Mor reports this Caſe of Hall 
v. Fettyplace, to make the Graſs into ſmall Cocks is no conſideration for the 
diſcharge, but to make it into great Cocks is a good conſideration, and 10 


L 5 
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reſpect thereof, hath been free from the payment of other Tithes, 


„ „ 
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tis ſaid to be held in Johnſon's Ciſe, Moor 758. from which it ſeems to follow, 
that Graſs of common right is Tithable, when it is put into grats-cocks 
and not before, for that then the tenth may be ſevered from the nine 
parts; and accordingly it hath been adjudged per Cur. Paſch. 14 Fac. Hide 
v. Ellis, Hobart 250. Contra per Cur. Hill. 14 Jac. B. R. Barbum v. Gooſe 


Trin. 15 Jac. per Cur. Popixger v. Fohnſon and a Prohibition denied, 1 Rolls Abr. 
644. Quære. 


Bur whatever the owner is oblig'd to do of Common Right, the Cuſtom of 


each place is to be obſerved, and therefore, if the Cuſtom be to meaſure out 


the tenth part of the Graſs ſtanding for the Tithe thereof, and that the Par- 
{on ſhall cut and make it, this is good, Hobart 250. and in this and all other 
caſes when the Tithe of the Graſs is ſer forth, and the owner not to make the 
Parfon's Tithe into en þ the Parſon De Jure may make the Graſs into Hay 
upon the Land in which it grew, although the uſage time whereof, Oc. hath 
bren to the contrary, and it is needleſs for the Parſon to alledge a Cuſtom 
for the doing of it, and the Parſon may paſs over the Pariſhioners ground 
to that end, keeping the Path leading thereto if there be one, for this is inci- 
dent to the other, H 14 ow B. R. Newberry and Reynold's Caſe per Cur. 1 Rolls 
Abr. 643. and for thele things denyed, the Parſon hath remedy in the Eccle- 
ſiaſtical Court, and by Firzberbert N. B. may have his Action on the Caſe 
at Common Law, Mich. 14 Jar. 1 Rolls Rep. 420. 

The Tithe of Wood being accounted a predial and great Tithe, ſhall 
next be ſpoken of. F 70 then, the Tithe Wood of Copices, and of all Un- 
derwoods are to be paid, that is, De jure, after they are cut, or if there be a 
Cuſtom for it, by meaſuring for the Parſon the tenth Acre, Hoberts Rep. 


250. not only when they are cut to grow again, but alſo of the Roots and 


Branches, when grubbed up to make the Land Arable, and alſo the Roots of 
Hedges or Hedg-rows when they ſhall be grubbed up, Trin. 12 Jac. B. K. 


Price and Maſcal, 2 Bulitrode 238. ſo Tithes are to be paid of Heath, Turf, 


and Broom ; bur if the Occupier of the Lands hath paid time out of mind, 
Tithe of Wool, Milk, Gr. ariſing from Cattel depaſtured thereupon, and in 
this may diſ- 
charge him of the reſt, Mich. 28 and 29 Flix. B. R. Godbolt p. 44. But of 
this conſideration as to the reaſon of the diſcharge, I much doubt; however, 
if Broom be Grubbed up, the Tithe thereof ought to be paid, although char 
it be Grubbed up, for the end of making the Land Arable, per Cur. I rin. 12 
Jac. B. R. Price v. Maſcall, 2 Bulſtrod 239. Yet it is ſaid to be adjudged, 
per Curiam, that if a man doth cut a Copice, and thereof doth pay the Tithe 
of the Wood, and then before any new Branches are grown, doth Grub u 
the Roots and Stubs of the Wood, he ſhall not pay Tithes of them, — 
they are parcel of the Frechold, and do not renew Yearly, Mich. 15 Car. 
B. R. Bedford v. Dr. Skinner, 1 Rolls. Abr. 637. But per Legem Terre, Tithes 
of all Underwoods are to be paid. yea though the Wood be ſpent for Fuel, 
in the Houſes of perſons uſing Lands in the Pariſh where it is cut; for when 
the Tithe of ſuch Wood was demanded in the Spiritual Court, and a Prohibi- 
tion was granted upon a Surmiſe, that the Wood was ſpent in the Houſe for 
Firing, and that there was a Cuſtom in the Pariſh, that the Owners of an 
Houſe, or Land, within the ſame Pariſh who pay Tithes to the Parſon, ought 
not to pay Tithe of Wood ſpent in their Houſes, and Iſſue being joyned up- 
on the Cuſtom, it was found for the Defendant, and moved in arreſt of Judg- 
ment; that although it be found that there is no ſuch Cuſtom, yet no Tithes 
ought to be paid of Wood ſpent in Houſes, nor for fencing ſtuff for 
Hedges, but that ſuch ought to be diſcharged of them, per Leger terra; yer the 
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Court reſolved the contrary, and ſaid, that ir was uſual in Prohibitions, to 
alledge Cuſtoms upon conſideration of an Hearth penny, or that they had other 
Lands whereof they pay Tithes, and by reaſon of the Wood burnt better 


- Tirhes, o that the arſon hath a benefit thereby, but not to alledge a diſ- 


charge, per Legem terre, and a Conſultation was awarded, Irin. 4 Car. C. g. 
Norton v. Fermer, 1 Croke 113. Paſch. 4 Car. C. B. Norton and Buzket v. 
H. pper, Hetley 88. Therefore if a man hath an Houſe of Husbandry with 
Lands, and Demiſeth the Lands reſerving the Houle, upon this reaſon, by 
Huiton Tithe of Fire-wood is payable, And by Harvey, if a Libel be for Tithes 
of Hedging, and Fencing a Surmiſe, ought to be made to diſcharge ſuch Tithes 
demanded, Paſch. 4 Car. C. B. Ihornbills Caſe, Hetley 93. Paſeh. 14 Jac, 
Lane's Caje, Moor 917. And yet it is ſaid to be held generally by all the 
Juſtices, that for Broom, Furs, or any other Fuel expended in a Pariſhioner's 
Houſe, no Tithes ought to be paid, Fæſcl. 40 Elix. B. R. Auſtin v. Lucas, 3 
Croke 609. jame Caſe, Moor 909. nor for Wood cut for fencing of Tithable 
Lands, Irin. 38 Eliz. B. R. Ran. v. Patteſon, Trin. 10 Car. Brown and Niæon's 
Caſe, 1 Rolls Abr. 644. and although all the Wood cut for fencing be not ſo 
imploy'd, yet Tithes ſhall not be paid of that which remains, 3 Croke 499. 
and when a Prohibition was prayed to ſtay a ſuit for Tithes of Wood, the 
Plaintiff Suggeſted, that he had a Houſe in the Pariſh, and that the Wood 
was cut for Fuel burnt in this Houſe ; the Court ſaid, that this would not 
ſerve, unleſs it was expreſſed that the Houſe was for maintenance of Hus- 
bandry, by reaſon of which the Parſon had Oberiores Decimas, Paſch. 22 
Car. 2 B. R. Anonimus, 1 Ventris 75. the ſame Caſe, 2 Keble 628. this Caſe ſeems 
to admit, that Wood cut for Fuel to be ſpent in Houſes for maintenance 
of Husbandry, by the Law of the Land 1s Tith-free, yer when to have 


2 Prohibition it was ſuggeſted, that there was above 400 Acres of Arable 


Land within the Pariſh, and that the Corn thereon growing, could not be 
preſerved without fencing the Land whereupon it grew, and that the Tithes 
of the Corn ſo fenced, had always been paid to the Impropriator, &c. and 
that within the Pariſh there was this Cuſtom, that if any Underwod be cur 


and imployed in fencing the Corn, whereof Tithes are to be paid, and do 
not ſell nor otherwiſe diſpoſe of it, ſuch Underwood hath been always diſ- 


charged of Tithes, and ſhews that the Under-wood cut was fo im- 
ployed in fencing the Corn, &c. In this Caſe in as much as the Corn fenced 


did not appear to be the Plaintiff's own Corn, (although the Plaintiff did a- 


verr, that he did not ſell any of the Wood, ) it was adjudged, that the Preſcrip- 
tion was not good, for that if the Plaintiff give his Wood to others to fence 
their Corn, Tithes ſhall be paid for ſuch Wood; but Hild Serjeant being of 
Council with the Plaintiff, ſaid that the Caſe deſerved greater Con- 
ſidera tion than the Court took of it, Hill. 19 and 20 Car. 2. Croucher v. Col- 
lins, 1 Sanders Rep. 141. ſame Caſe, 2 Keble 319. If Wood be cut to make 
Hop-poles, where the Parſon, or Vicar have Tithe-hops, no Tithes ſhall be 


paid of this Wood, Hugh. Abr. 689. However by Cuſtom Tithes may be paid of 


Wood conſumed in an Houſe, Mich. 14 Jai. B. Watley and Harfurie's Cafe, ! 
Rolls Ab:. 642. And by Cuſtom alſo upon a conſideration, Wood ſpent in the 
Houſe without doubt may be Tithe-free, for Hatton ſaid, that it is a Cuſtom 
in the North parts, to give an half-penny for Eſtovers burnt, by which they 
are free from the Tithe of Wood burnt for Fuel, Pe. 4 Car. C. B 
Wolmerſton's Caſe, Hetlez 85. and by Hutton, Croke and Tilverton. Trin. 4 Car. 
Norton's Caſe, Hetley 88. ſame Caſe, Littletow's Rep. 143. See alſo in the ſame 
Book, fol. 5. and Paſch. 4. Car. C. B. Thornhili's Caſe, Hetley 93. if a man 
cut his Woods, and burn it ro make Bricks for the reparation of his * 

within 
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within the Pariſh for the habitation of Him and his Family, no Tithes ſhall be 
paid _ becauſe, that the Parſon had the Benefit of the Labour of his 
Family. 

411 if a man cuts his Woods, and burns it to make Bricks for the En- 
largement of his Houſe within the Pariſh, for the neceſſary habitation of his 
Family, no Tithes ſhall be paid for ſuch Wood. But if a man cuts his Wood, and 
burns it to make Bricks for the inlargement of his Houſe within the Pariſh, 
more than was neceſſary for his Family, only for his pleaſure and delight, 
he ſhall pay Tithes thereof, and a Conſultation was granted accordingly, where 


the Plaintiff in the Prohibition had affirmed, that he burnt it for the reparati- 


on and inlargement of his Houſe, generally, without ſaying, for the neceſſa- 
ry habitation of his Family, for the Court ſaid, that by this Surmiſe he might 
make a Caſtle, and yet pay no Tithes, Trin. 10 Car. B. R. Nixon and Brown's 
Caſe, per Cur. L Rolls Abr. 645. 

t ſeems, that in Ancient times, Controverſy was betwixt the Clergy, and 
Laity about the Tithes of Timber Trees, which was ſetled by Act of Par- 
liament, as followerh. Item, At the complaint of the ſaid great men and 
Commons, ſhewing by their Petition, That whereas thev ſell their great 
CUood of the age of twenty years, oz of greater age, to Merchants to their 
own pzofit, o; in aid of the king in his Cars, Parſons and Uicars of holy 
Church do tmplead aud-dzaw the latd Merchants in the Spiritual Court fox 
the Tithes of the ſaid Wood in the name of this wozd called Sylva cædua, 
whereby they cannot'ſell their (Woods to the very value, to the great damage 
of them and of the Realm: Jt is owajned and eſtabliſhed, That a JIzoht- 
bitton in this caſe ſhall be granted, and upon the ſame an Attachment, as it 
bath been uſed befoze this time, Stat. 45 Ed. 3. c. 3. 

By this Statute, it is out of doubt, that Timber Trees of Twenty years 
growth, or more, that are apt for Timber are free from the payment of Tithes, 
and are ſaid to be parcel. of the inheritance, Mich. 12 Jac. B. R. Stamp v. 
Clinton alias Lifford, 1 Rolls rep. 100. and. Hill. 2 Fac. Rott. 229 Brook and No- 
gers Caſe, there vouched and reported, Moor 908. Bur ſtill the doubt remains 
what Trees are to be. accounted great Wood, or Timber by the aforeſaid 
Statute, and thereby made free from yeilding a. Tithe ; and firſt it is evi- 
dent by the Statute, that none under the age of twenty years, of what ſort 
or benefit ſoever they may be of, for the uſe of Building, are thereby ac- 


counted great Wood, and Tithfree, Hill. 44 Eliz. B. R. Foſter and Peacock 


v. Leonard, 3 Croke. p. 1. Paſch. 5 Jac. Man v. Somerton, i Brownlow and Gouldſ- 
borough 94. and yet it is ſaid to be held, by Wray and Clench, that if one doth 
cut Trees which are, or may be Timber Trees, as Oakes, Elmes, &.. al- 
though they be under the age of Twenty Years, no Tithes are due for 
them. And ſo if Trees of that age be cut, and new Germins grow, no Tithe 
is duc, though they be cut under that Age, Paſch. 29 Eliz. B. R. 3 Croke 55. 
ſame Caſe, Moor 908. However it is to be granted, that if any ſuch 
young Trees, or others be cut for Houſe-boot, Hedg-boot , Plough boot, 
Cart-boot, or Fire- boot, no Tithes be due thereof, Hill. 43 Eliz. Ramſey's 
Caſe, Gouldsborough 145. 172. nor are all Trees, if of twenty years growth 
or more, free from the payment of Tithes, Paſch. 5 Jac. Moon v. Somerton 
1 Brownlow, and Gouldsborough 94. and yet, there is no queſtion, bur Oak, Elm 
and Aſh of that growth, are Free, as being moſt uſeful for the building of 
Houſes, and Ships. and therefore moſt valuable, and of theſe therefore the 
Statute is intended, Hill. 17 Eliz. B. R. Soby v. Molyns, Plowden 468. and 
tis made a Quære, whether the Parſon by Preſcription, may have the Tithe 
of ſuch Trees againſt the Common rw and Statute of Sylva Cedua, 1 wel 
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Abr. 640. But as for Beech, Tarfield Juſtice held, _— the Common Lay, 
they are not Timber, and faid, that it was ſo adjudged in Cary and Pogers 
Cale, therefore of Common Right they ought to pay Tithe of what growth ſoe. 
ver they be, Irix. 38 E!iz. Leonard's Caſe, 1 Rolls Abr. 640. But this is to be un- 
derſtood to be true but in ſome Woody Countries, where better Trees are 
plentiful, for in Buck-»gham-ſhire, and ſuch like Countries where Wood is 
lcarce, Beech is accounted Timber, and there, it ſhall have the Privilege 
of being Tichfree, Paſch. 5 Jac. Man v. Somerton, 1 Brownlow and Gouldsborough 
94. Paſch. 14 Jac. B. R. Lapthorn's Caſe, 1 Rolls Rep. 355. Hill. 15 Ju. 
C. B. Pinder v. Spencer, Noy 30. Mich. 39 and 40. Elia. Holzday v. Lee, Moor 
541. But Birch is not accounted Timber in any Country, nor is it tuch Wood 
as the Statute intends by the name of groſs Woods, as not being uſeful for 
Building, therefore a Tithe thereof ſhall be paid, although it be not cut 
until it be above twenty years growth, Hill. 44 Ela. B. R. Foſter and Pes. 
cock v. Leonard, 3 Croke, p. I. ſame Caſe, Moor 707. Anonymus, 2 Croke. 199. And 
the Law is the ſame, to Willows, Guſley v. Pinder, Hobart 219. Ney zo. 
though they grow by a Houſe, and it be waſt to cut chem, reſolved, Mich. 
5 Fac. B. R. 1 Rolls Abr. 640 the ſame as to Aſp. Hill. 43 Eliz. Ramſes 
Caſe, Gonldsborough 161. ſo to Holly, Olders and Maples, Anonymrs, 2 Crole 
199. Mich. 5 Jac. 1 Rolls Abr. 640. and toHornbeam, Hazel, Sallowes, and ſuch 
other like Trees ofbaſe and inferiour nature unfit for buildings, Hill. 17 Eliz. 
B. R. Soby v. Molins, Plowden 468. but per- adventure, the ſcarcity of other 
Timber, and Cuſtom of che Country, to put theſe Trees to the uſes of 
good Timber, may free them being twenty years or more, from 
the payment of Tithes, Hill. 15 Fac, C. B. Pinder v. Spencer, Nog 30. 

And although Trees once good Timber, do ſtand ſo long as to be fit a 
length for no better uſe than Fire-wood,' and are cut for that uſe ; yet no 
Tiches ſhall be paid thereof, for that being once diſcharged of Tithes, they 
ſhall always be diſcharged, Trin. 38 Elin. B. R. Ram. v. Patteſon, 3 Croke 477. 
ſame Caſe, Gonldsborough 145. Mich. 39 and 40 Elin. Hohday v. Lee, Moor 

41 Mich. 3 Jac. B. R. Brooꝶ and Roger's Caſa, 2 Croke 100. Mich, 12 Jac. 
8 R. Stamp. v. Clinton, alias Liffrd, 1 Roll Rep. 1o0. Yet Croke is ſaid 
in his Ry of this Caſe to hold, that for ſuch Trees, Tithes ought to 
be paid. f N 9103-1009 en "ENT; 930: 

Such Trees as are diſcharged from the payment of Tirhes, are Free, not 
only as to the Trunk or Timber it ſelf, bur alſb, as to the Bark, Root, 
ws Germins that grew upon the Ancient ſtock, Mich. 12 Jac. B. R. 1 
Rolls Rep. 100. Coke 11. 48. b. Leford's Caſe, and likewiſe, as to the Bran- 
ches, although that they be Lopped every Seven years, Hill. 38 Eliz. B. R. 
Rai. v. Pattenſon, Moor 908. Hill. 2 Jac. Brook v. Rogers, Moor 908. ſame 
Caſe, 2 Croke 100. Paſeb. 9 Jac. C. B. Dr. Newman's Caſe, Godbolt, Hill. 17 
Eliz. B. R. Soby v. Molyns, Plowden 468. 11 H. 4. 89. 1 Rolls rep. 100 Lit- 
tleton's rep. 149. Dr. and Student 175. nor is it mateiral, whether they be Lop- 
ped within every twenty years or not, for they remain ſtill free, Tri». 2 
a: in Reynold's Caſe, Moor 762. Trin. 38 Eliz. B. R. Ram. V Pattenſon, 
Croke 477, Sampſon and Worthington's Caſe, 1 Rolls Abr. 640. but if ſo be, 
that Timber Trees that be twenty years growth, or more, were Lopped 
before they were of that growth, (in which Caſe the Loppings are to be 
Tithed,) and then after the twenty years, they be Lopped every ten, or 
more years, Tithes ſhall be paid of ſuch ings, Hill. 2 Jac. Brook, v. 
Rogers, Moor 908. But then the Parſon ſuing for the Tiche of ſuch Loppings 
in the Spiritual Court, if a Prohibition be brought, to have a Conſultation, 
he ought to alledge, and ſue this in the Temporal Court, Paſch. 26 125 
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B. R. and Mollins's Caſe, 2 Leonard 79. from which it may be collected. 
that although the Trees be of more than Twenty years growth, or ſo old 
that their age is not known, upon which account it cannot be proved, that 
they were lopped before they were twenty yeares old; yet if the Tiches 
of the Loppings have been uſually paid, this may, be ſufficient, for that it 
may well be preſumed , that they were Lopped before the Trees for their 
age did by Law become Tithfree. Yer note, that it is ſaid to be held by the 
whole Court, that if a man doth top a Tree, under the growth of twenty 
years, and ſuffering the Body to remain, doth after it is Timber, and free 
from the payment of Tithes, Lop it again, no Tithes ſhall be paid of ſuch 
Loppings, 1 Bronlow and Gouldsborough 33. and Mich. 10 Fac. by Coke, x Rolls 
Abr. 640. But if there be a Wood commonly uſed as Coppice, and the ow- 
ner will let it grow till it be forty years growth, to the intent it may not 
pay Tithes, yet when it is cut, it thall pay Tithes, for one ſhall not by this 
means avoid the payment of Tiches, ſo long as the Wood cut is intended 
for Firing, Mich. 18 Car. 2 B. R. 1 Siderfin 300. the ſume Caſe, 2 Keble 


ed. 00035 £11: 3644 | 

f Not only the Loppings of Timber Trees ſhall be free from the Payment 
of Titckes, but cheſe Loppings as the Cale may be, may free the Loppings of 
other Trees in their nature Tichable and alto Underwood from yielding of 
Tithes to the Parſon ; for if there be a Wood, the molt part of the Trees there- 
in being Timber, and free from Tithe 3 and there do grow Sparſim amongſt 
theſe Trees, other Trees, in their nature Tithable, and the Owner doth fell 
the whole Wood, and cauſe it to be promiſcuouſly cut out, and bound up 
into Faggots together ; for that the moſt part of every Faggot is of Wood 
Tith-free, and the reſidue of fo little value, that the ſeverance thereof from 
the Tith-free Wood, would not quit the charge; in ſuch Caſe, Tithes ſhall 
not be paid for any of the Wood or Faggots. Bur on the otherſide, if 
moſt part of the Wood be Underwood, ot Trees Tithable when cut, and 
S$parſim there grow Oaks, & c. and the owner cuts down all the Wood, 
and makes it into 800 promiſcuouſly 5 in ſuch Caſe Tithes ſhall be paid 
(1 ſuppoſe of che whole, by Parity of Reaſon) Paſch. 26 Eliz, B. R. Dawes 
and Mollins's Caſe, 2 Leonard 79. Yet it is ſaid, that in this very Caſe a 
ſpecial Conſultation was granted upon a ſpecial Plea, that the Faggots, were 
part of Wood Ticheable, Buckhurft and Newton's Caſe, 3 Croke 347. by 
which it ſeems to be then taken, chat the greater part being Tith free Wood, 
ſhall not free the leſſer. However, if in this Caſe, only ſome ſmall part of the 
Faggots is of Wood Tith-free, (poſſibly put in with deſign of defrauding the 
Parton )- And the Parſon ſuing in the Spiritual Court for the Tithes of the 
Faggots a Prohibition is obtained upon a Surmiſe that they are made of Wood 
Tith-free ; the Parſon to have a Conſultation muſt ſhew the ſpecial matter, 
viz. how much of the Faggots were of Tithable Wood, and that the Wood 
Tithfrce was ſo intermixed therewith, that he could not otherwiſe fue, than 
for the Faggots, and thereupon pray a Conſultation, as to the Tithable 
Wood, otherwiſe no Conſultation is to be granted, Mich, 36 and 37 Eliz. 
Buckburſt v. Newton, 3 Croke 347. Hill. 43 Elia. Gouldsborongh 127. Ste Mi h. 
18 Car. 2. Cornell v. Haws 1 Siderfin 300. the ſame Caſe, 2 Keble 90. 

As of Wood and Trees for Fewel, Cc. as is aforeſaid, Tithes ſhall be 
paid, ſo if young Fruit or other Trees planted in a Nurſery upon deſign 
ro be rooted up, and ſold to be Planted in other Pariſhes, Tithes ſhall be 
paid thereof, Hill. 14 Car. B. R. Gibs and Wybourne, 1 Croke 526. ſame Caſe 
Jones 416. and 1 Rolls Ar. 637 . and upon a Bill in Equity for the Tithes 
of a Nurſery, at hearing of the Cauſe, divers doubts and queſtions were 


made; 
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made ; F irſt, whether Tithes ſhould be paid of Nurſeries if they yeilded 
no other Fruit; Secord!y, whether Tithes ſhould be paid for thoſe Trees 
that yield Fruit which pay Tithes, or if ſome yield Fruit, and ſome nor, 
whether or no, thoſe Trees that yield Fruit ſhall privilege and exempt 
the other that yield none, when they are ſold together, and mar whether 
Tithes ſhall be paid for them, when they are ſold and tranſplanted within the 
ſame Pariſh; And it was decreed that Tithes were Payable in all ſuch Caſes, 
Mich. 16 Car. 2. Scaccar. Hardres 380. | 

Whatever the Parſons due be as to the Tithe of Wood, or Trees of Com. 
mon Right, yer by Cuſtom, or Preſcription upon a Conſideration alledged, 
a Perſon, Town, or Hamlet may be freed from the payment thereof. As 
for Example; if a Parſon hath a certain Wood, or a certain parcel of Wood 


| allotted to him by the Lord of a Mannor, and that in conſideration thereof 


He and his Tenants, have bcen time of Memory free from the payment 
of the Tithe of their Underwoods, and Tithable Trees within the Pariſh 
or the like; this is a good diſcharge ; and Ceke ſaid, that in the Pariſh where 
he lived, Tith had not been cver paid of Wood, and that the Parſon had a 
Wood which is called the Tith-Wood, for which he pays yearly tothe Lord 
Four-pence of whom he holds it, and therefore it ſhall be intended, that it was 
given upon a conſideration for all Tithwood within that Pariſh, for that no 
Tithwood hath ever been paid there, Paſch. 14 Jac. B. R. Lapthorn's Caſe, 
1 Rolls Rep. 355. | 
But if one preſcribes to pay a certain Rate for the Tithes of all Willows, cut 
down by him within the Pariſh, this is not good, unleſs he ſay upon his 
own Lands, Mich. 28 Eliz. B. R. Godbolt 60. and Linwood, and Dr. und Stu- 
dent fol. 166. b. ſay that a whole Country may preſcribe in zo» Decimando, 
and likewiſe ſo we find that in a Suit for the Tith of Underwood in the Wild 
of Kent, a Prohibition was prayed, upon a Suggeſtion, that they had a Pre- 
ſcription to be diſcharged of the payment of Tithe of Underwood growing 
in the Wild there, (which is ſaid to contain about Forty Pafiſhes :) But Coke 
Chief Juſtice anſwered, that what was ſaid by Lindwode and Dr. and Sindent 
was with this Proviſo, that there be beſides this ſufficient Maintenance for 
the Parſons, otherwiſe it is not good, and that the Statute of 2 Ed. 6. . 13. 
did not at all aid in this Caſe, for that a private man cannot in this manner 
Preſcribe ; yea, and that the Statute was againſt them although that no Tithe 
had been ever paid, and furrher he ſaid, that no Tith could be paid, formerly 
of Underwoods in this place, becauſe 'there were only great Timber Trees 
there growing, which are free by Law: But now theſe I rees being deſtroy- 
ed by Iron Mills, and Underwood being grown up in the place of them, Tirhes 
ſhall be paid thereof as in other places, and the whole Court was clearly of 
this opinion. And Dv»deridg ſaid, that by Lindwode and Dr. and Student à 
whole Country may be diſcharged of the payment of Tithes, but this at the 
firſt of neceſſity ought to have a Lawful Commencement by way of Compo. 


« ſition, or the like, which could not here be ſhewed, and with him Coke, and 


the whole Court agreed, and ſo a Prohibition was denied, c. 12 Jac. F. R. 
Ruſſel v. Burkburſt, 2 Buiſtrode, 285. Paſch. 12 Jac. B. R. Porter v. Tike 1 Rolls 
Rep. 22. yet to my knowledge no Tithes of Wood, are at this gay paid in the 
Wilds of Kent and Suſſex upon the pretence of ſuch Preſcriptions, and 2 
have been upon Trials allowed to be good. And ſo Finch Recorder ſaid, 
that it was reſolved in one Dawleys Caſe for the Wild of Suſſex, and Mich. 
13 Jac. B. R. and in the Caſe of Porter and Dike for the Wild of Ker, that 
their Preſcription De non Decimando, was adjudged good, Norton's Cale, 
Trir. 4 Car. C. B. Hetley 110. ſo where a Prohibition was granted you 

| the 
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the Proprietor of the Parſonage of Tunbridge to be diſcharged of Tithes of 
Wood, and upon a Suggeſtion that it was within the precinct of the Wild 
of Kent, which time whereof, &-c. was diſcharged of Tithes ; the Preſcrip- 
tion was Traverſed, and found for the Plaintitf, and allowed to be good, on 
Mich. 17 Jac. B. R. Earl of Clanrickard's Caſe, Palmer 37. And theſe Preſcrip- 
tions of Non Decimando for Wood have been allowed alſo for other pla- 
ces, and chiefly as I ſuppole, upon this reaſon ; that Wood is not Tithable 
of Common Right, but by Cuſtom only (it is ſaid that the Tirhe of Wood 
was firſt introduced to be paid to the Clergy in the 17 E. 3. by Canon made 
by John Stratford Arch-Biſhop of Canterbury, Palmer 38. 2 Kolls Rep. 122.) 
and therefore as by Cuſtom Wood is made Tithable ; ſo by the like Cuſtom 
it may be exempt from the payment of Tithes ; but ſuch Preſcriptions of 
Non Decimando, have never been allowed to diſcharge Corn, Hay, or any 
ſuch like thing which be of Common Right Tithable. 

As of divers forts of Trees, Tithes ſhall be paid, ſo of the Fruits there- 
of, and though Timber Trees of the age of twenty years, or above, with 
the Roots, Germins, Barks and Loppings be free from yielding of Tithe, 
yet of Acorns, or Malt, ſevered from the Trees, Tithes are to be paid (which 
are alſo predial Tithes,) becauſe theſe renew yearly, Lif.rd's Caſe, Coke 
II. 49.1 Rolls Rep. 100. Trin. Jar. Reynold's Caje, Moor 762. But then the 
Acorns muſt be gathered, and fold, for if they in the Seaſon drop from 
the Trees of themſelves, and the Owners Hogs doth Eat them, no Tithe 
ſhall be paid thereof, Trin. 2 Car. Hetley p. 27. Littleton Rep. 40. 

And as of Acorns and Maſt Tithes are to be paid, ſo of the Fruits of 
all other Trees, whereof profit may be made, the Tiche is to be paid; 


as of Apples, Pears, Cherries, ec. which Fruits if they be Stoln, and not ga- 


thered by the Owner, the Parſon as well as the Owner ſhall bear the loſs; 
bur if the Owner doth ſuffer a ſtranger to pull or take his Fruits, the Tithe 
ſhall be anſwered ; and ſo it is, if he ſuffer them to hang too long by neg- 
ligence, and after that time they be imbeſled, Trin. 4. Car. B. R. Anonymus, 
Hetley 100 If the Soil of the Orchard be Sown with any kind of Grain, 
the payment of the Tithes of rhe Fruit of the Trees, ſhall be no diſcharge 
for the Tithes of the Grain, for that they be of ſeveral and diſtinct kinds, 
2 Inſtitutes 652. But if a man doth pay Tithes for the Fruit of the Trees, 
and afterw ards dorh cut the ſame Trees, and make them into Billets, or Fag- 
gots, and fell them, he ſhall not pay Tithes for the Billets or Faggots, for 
that is not a new increaſe, 2 Ixſtit. 651. 622. Alſo of all Garden Herbs, 
as Mint, Parſly, Annis, Rue, Sage, Cabbage, Turneps, &c. Tithes are to 
be paid, and they are Minute Tithes, Palmer 222. but in many places by 
a ſome ſmall rate as Four-pence, ec. is paid for the Tithe of an 
Orchard, or Garden, and if in a place where ſuch Preſcription is, a new 
Orchard be Planted, the Owner thereof ſhall be Tith-free of it, paying the 
accuſtomary rate as for the old Orchards, Paſch. 4 Car. C. B. Wolmerſton's 
Caſe, Hetley 85. Vet Hutton ſaid, that if a man had an Ancient Garden, for 
which he paid a penny yearly, and that is enlarged, of that enlargement 
Tithes ought to be paid in Specie, Paſch. 4 Car. C. B. Thornbill's Caſe, Het- 
ley 94. But the reaſon of this Caſe is (I ſuppoſe) becauſe the Preſcription 
was particular for that Garden only. But if the Cuſtom of the Pariſh had 
been to have paid yearly a penny for each Garden in the Pariſh, the ad- 
Sion, or Enlargement of a Garden would not make any Tithes due in 
pecre. 
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Alto Tithes ſhall be paid of Rape Seed, Saffron, Hops, Flax, Woad, 
Hemp, Weld, and of the like Fruits yielded by the Earth, and theſe are 
not to be accounted predial, but Minute Tithes, Palmer 222. Udal and Din- 
dals Caſe Hutton 77, jame Caſe, 1 Croke 28. and Bendlow's 139. 159. And as 
to Hops, the Owner is not bound to dry them before the I ithe be ſet 
forth, 1 Kolls Ahr. 644. But how the Tithe of Hops ſhall be ſer forth, whe. 
ther by the Tenth Pole, or by meaſure, is not agreed, as is ſaid by Ty. 
den Juit. in the Caſe of Ledgar v. Langley, Paſch. 18 Car. 2. B. R. . Siderfy 
283. 443. and there cannot be a Preſcription of a Modus for Tithe Hops, 
becauſe the Court will take notice that Hops have not been Ancient, but 
uſed in Beer of late time only; yet a Preſcription to pay to much in Lieu 
of all ſmall Tithes may be good for Hops, and ſuch other ſmall things 
of new Invention, Hill. 21 and 22 Car. 2. Crouch v. Riſden 1 Sider fin 443. 

1 Pentris 61. 2 Keble 612. 

Honey and Wax of Bees, being Predial Tithes, ſhall here alſo be ſpo- 
ken of, as to which, the Tithe of Honey, and Wax of Bees in an Hive, 
G. ought to be paid in Kind, De Jure, as was adjudged in a Prohibiti- 
on upon a Demurrer, Mich. 15 Car. B. R. Barefoot and Norton's Caſe, 1 Pulls 
Abr. 635. ſame Caſe, Jones 447. and 1 Croke 559. F. N. B. 51. 4 But 
when one Preſcribed to be diſcharged of the Tithe of the Tenth 
Swarm of Bees, in conſideration that he paid the Tithe of the Honey and 
Wax, and fed them in Winter, and found them Hives, and (for that 
they were Fere Nature, ) took great care, and ſpent much Labour to 
Preſerve them, when they ſwarmed, a Prohibition was granted upon 
theſe Surmiſes, Paſch. 11 Car. B. R. Anonpmus, 1 Croke 404. But ſome 
of the Judges held, that the Modus is not good, for that conſiderati- 
on is no more than the Duty that the Law requires. But they agre- 
ed, that Tithes were due of the Tenth Swarm, for that Bees be 
Fere Nature, Paſch. 1 Car. B R. Landford's Caſe, 1 Roll, Abr. 651. 

And for the better Aſcertaining the Tithes of Hemp and Flax, It hath 


been Enacted, That all Perſons that ſhall Sow, o2 cauſe to be Sown 
any Pemp oz Flax, in any Pariſh o2 place in the Kingdom of England, 
Dominton of Wales, and Towu of Berwick upon Tweed, ſhall pay 02 cauſe 
to be patd to every Parſon, Uicar 02 Jmp2zopzttatoz of any ſuch Pariſh 
02 place, yearly and every year fo2 each Acre of Þemp oz Flax ſo Sown, 
JPulted oz Dꝛawn, a conſtant annual ſumm of Monep not erceeding Four 
ſhillings, befoze the ſame be carried off the G2zound, and ſo pꝛopoꝛtionably 
fo2 moze 02 leſs Sꝛound ſo Sown, and Pulled oz Dzawn as afozeſaid ; 
Foz the Recovery of which Sum oz Sums of Bonep, the Parſon, Uicar 
02 Jmp2opxato? ſhall have the common and uſual remedy allowed of by the 
Laws of England. | 

- Pwovided that this Ac, o2 any thing therein contained, ſhall not extend 
to charge any Lands diſcharged by any Modus Decimandi, ancient compoli: 
tion, 02 otherwiſe diſcharged of Tithes by Law, | 

P2ovived that this Law ſhall continue fo2 Seven years, and to the end ol 
the next Seſſion of Parliament after the lald Seven years are expired. Scat. 
3 and 4 V. and M. c. 3. wes ET 
CUhereas an da made in the Third year of the Reign of his Yajeſty 

and the late Queen, Jntituled, An Act for rhe better Aſcertaining che 
Tithes of Hemp and Flax, was made to continue but ko: Seven pears, 
and to the end of the next Seſſion ok Parliament after ſuch Term ended, 
and is now Expired : And whereas the ſaid Aa hath by Erperience been 
found very uſeful and neceſſary, Be it therefore Enaged by the Kings moſt 
Excellent Bajeſty, by and with the adice and Conſent of the Lozds Spiritual 


any 
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and Tempozal, and Commons fn this pzeſent Parliament Aſſembled, and 
by the Authozity of the ſame, That from and after the Five and twen⸗ 
tieth Day of March, which ſhall be in the Pear of our Loꝛd, One 
thouſand (even hundred, all and every Perſon oz Perſons, who ſhall ſow 
oz cauſe to be ſown, any Hemp oz Flar in any Pariſh o2 Place in the 
Kingdom of England, Dominion of Wales, and Town of Berwick upon 
Tweed, ſhall Pap o; cauſe to be Paid to every Parſon, Uicar and Impꝛo⸗ 
prtato2 of any ſuch Pariſh o2 Place, yearly and every year, the Sum 
of Five Shillings, and no moze, fo2 each Acre of Hemp oz Flax lo ſown, 
befoze the ſame he carried off the G20und, and ſo Pꝛopoztionablp fo2 moze 
oz leſs G20und (o ſown : Foz the Recovery of which Sum oz Sums of 
Monp, the Parton, Gicar 02 Impꝛopzatoz, ſhall have the common and 
uſual Remedy allowed of by the Laws ofthe Land. 

Pꝛovided, That this Act, oz any thing therein contained, ſhall not ex- 
tend to Charge any Lands Diſcharged by any Modus Decimandi, gnct- 
ent Compoſition, 62 otherwiſe diſcharged of Tithes by Law. 

Pꝛovided always, That nothing herein contained, ſhall extend, oz be 
conſtrued to extend, to make any Alteration in the Right oz Manner of 
Payment of Tithes of Flax and Hemp to any Eccleſiaſtical Parſon, Jn- 
cumbent of any Parſonage, Utcarage 02 Curacy, oz to any Jmpzopziato2 
o: Body Coppozate, having 02 holding any Impꝛopziatton, fo? ſuch Gzound 
as hath at any time ſince the Second dap of February, One thouſand ſir 
hundzed eighty four, and befoze the Second Dap of February, One thou- 
ſand ſir hundzed ninety one, been (own with Flax oz Hemp, and paid Tithe 
in kind to ſuch Incumbent, Jmp2opztate oz Body Coppozate reſpectively, 
but that the ſame chall Continue and be Payable and Patd, as fully and 
in ſuch manner as kozmerly; any thing in this Act to the contrary not- 
withſtanding. 

Pꝛovided, That this Law ſhall continue in Fozce fo2 Seven years, ta 
be accounted from the ſafd Five and twentieth Day of March, and from 
thence to the end ok the next Seſſions of Parliament and no lon⸗ 
ner, Stat. 11 & 12 W. 3. c. 16. | | 


— — * 
— — — 


. 


Mixt Tithes, as of Cattle, Fowles Agiſtment, &c. when, and in what 


manner Payable, and what Modus, &c. good to diſcharge ſuch 
[ ithes. 


to be conſider d, which arc, the Tithes of the ſeverral Creatures, 
nouriſhed by the Fruits of the Earth. And firſt of ſuch with which the 
Farmer 1s wont to Stock or Paſture his Lands, as Horſes, Oxen, Cows, 
Sheep, Goats, to which may be added Hogs, &c. and the young of each, 
which may yield their Tithes in kind: Therefore if a man hath ten Colts, 
Calves, Lambs, Kids, or Piggs, in one year, one of them ſhall be to the 
Parſon, or Vicar, Oc. But if he hath a leſs number of any ſort, che Par- 
| M m m | lon 


He ſpoken of Predial Tithes of all ſorts; mixt Tithes are next 
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lon can have no Tithes in kind of them that year, without a ſpecial Cy. 
ſom for it, but muſt have his Tithe pro rata, either in Money the ſame 
Year as the Cuſtom doth direct, or in kind the next year, reckoning both 
years together; bur by Cuſtom, the Parſon may have one of the young, 
if chere be but Seven, and if there be a leſs number, in one year, to pay 
an half. penny for each of them, this is a good Cuſtom, but when the Cy. 
ſtom is alſo, that he ſhall have one of Seven, as of Calves, Piggs, Ge. 
there he ſhall not account the young in two years, and ſo the Second 
| year have one in kind, but have an half. penny for each of them in boch 
years, Anonymus, Latch 254. If a man hath but one or more Calves, Colts, 
or Lambs, Oc. and doth fell them, by the Cuſtom in many Pariſhes, he ſhall 
pay to the Parſon the Tenth Penny of the price, but Cuſtom in theſe 
cales is generally to direct and to be obſerved. It is ſaid to be a good 
M.dus for the Tithe of Calves to pay one Calf for the Tithe, if the Ow. 
ner hath Seven in one year, and if he hath under Seven, to pay one half. 
penny for each of them, and that if he ſell any Calf, ſhall pay the tenth 


of the price for which he Sold it, Mich, 14 Jac. B. R. Lee and Collins's Caſe, © 


1 Rolls Abr. 648. 

But if a man preſcribe to pay one half-penny for every Lamb that he ſhall 
{ell before the firſt day of May, without other Tithe of them, and he by 
Fraud to deceive the Parſon, Sells his Lambs but one day before May, this 
is no diſcharge by the Cuſtom of the Tithes, Mich. 17 Jac. per Cur. 1 Rolls 
Abr. 652. And as the Parſon is to have the Tithes of the young and En- 
creaſe of theſe Cattel, ſo he on his part is to obſerve the Cuſtom of the place 
for the better Propagating that increaſe, elſe any Pariſhioner grieved may 
have his Action of the Caſe againſt him, for ſo an Action of the Caſe was 
brought againſt a Parſon, declaring, that within the Pariſh there is a Cu- 
ſtom, that the Parſon at all times of the year, had uſed to keep a Common 
Bull, and a Boar, for the common uſe of the Kine and Sows of the Pariſhi- 
oners, for the increaſe of Calves, and Piggs within the Pariſh, and that the 
Defendant being Parſon there, had neglected to keep them, by reaſon where - 
of, the Plaintift being an inhabitant, had loſt the Increaſe, exc. The Court 
were of opinion that this was a reaſonable Cuſtom, and that every inha- 
bitant prejudiced, by not keeping the Bull and Boar, might maintain his Acti- 
on, Irin. 39 Eliz. Teilding v. Fay. 3 Croke 569. and More 355. 

Of common Right young Cattle are Tirhable, when they are Weanable, 
that 1s, can well live without the Dam on ſuch food with which the Dam 
is nouriſhed ; and the Tithe of theſe is ro be apportioned with reſpect to 
the places where they are ingendered, brought forth and nouriſhed. 

Cattle that yield other profit to the owner than their young, the Tithe 
thereof is alſo to be paid to the Parſon 3 as of the Milk of Cowes, 
Mick. 9 Car. Baxtir v. Hopes, Brownlow and (oulsborough 2 pi. 30. 
and ſo I ſuppoſe, of Goats and Sheep, when their Milk is preſerved 
by the Owner, but by Cuſtom acertain number of Cheeſes may be paid in di- 
charge of the Tithe of Milk, Tr. 21 Jac. B. R. Wiſeman and Dennyſe's Caſe, 
Godbolt. Or by Cuſtom to pay the Tenth Cheeſe made from the firſt of 
M.y, to the firſt of Auguſt, in recompence of all Tith-Milk for the whole 
year, is a good diſcharge, for that comes by labour and is not due of it 
ſelf. So to pay the Tenth quart of Milk at the Parſonage Houſe, or other 
certain place, is good enough, P.fch. 40 Elir. B. R. Auſtin v. | u 3 
Croke 629. ſame Caſe, Moor 909. And when one Surmiſed, that the Cuſtom 
of the Country where he Lived was, not to pay any Tithes of the Milk of 


Ews, Prohibition was granted per Car. Sewell and Bickrars Caſe, 1 Rolls Ar. 1 by 
; ; : n 
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And note, that when the Tirhe of Milk is paid, no Tithe of Cheeſe is 
due; fo when Tith-Cheeſe is paid, no Tithe Milk is to be required; And that 
when Cows yielding Milk are Sold, or otherwiſe removed into another Pa- 
riſh, the Tithe of the Milk for the time is to be paid to the Parſon of the 
Pariſh where they are depaſtured. +» & If £5 
In a ſuit for ſmall Tithess by Engliſh Bill, and amongſt the reſt for 
Tith-Milk, upon the hearing of the Cauſe, a queſtion aroſe, whether 
the Defendant ſhall pay the Tenth parr of the Milk every Meal, or on- 
ly pay every Tenth Meal; it was decreed, that he ſhould pay every 
Tenth Meal ,entire. The next Queſtion was, whether de Jure the Pa- 
riſhioners' ought to ſend the Tith-Milk to the Parſonage Houſe, or that 
the Parſon ought to fetch it from the Pariſhioners ; it was agreed by the 
whole Court, that the Tith-Milk ought to be carried by the Pariſhioners, 
and by the Chief Baron and two other Barons, to be delivered in the 
Church Porch, becauſe the Neighbouring Pariſhes did ſo. But by Raymond 
it ſhould be delivered at the Parſonage Houſe, becauſe where « hu is no 
Cuſtom the Common Law prevails, Dod. v. Engleton, Paſch. 13 Car. 2. in 
Scaccar. Raymond 277. (But Qnare of this Caſe, how the Tith of Milk becomes 
different from other Tithes, which generally are to be ſet out and rendered 
in the place where they ariſe, and the Pariſhioner not compellable to carry 


and deliver them at the Parſonage Houſe, Church Porch, or any other 
place. 


Not only the Tiche of the Lambs, but alſo of the Wool of Sheep is to be 


aid to the Parſon or Vicar or other proprietor of the Tithes,viz. proportiona- 
ly for the time that they are in the Pariſh, 2. Keble 293. as thus; the Par- 
{on ſhall have Eight pound of Wool in Eighty, of Forty Sheep in the Pariſh 
a whole Year; four pound of Wool, if they were there bur half he Year; two 
pound of Wool, if they were there but three Months, and bur the Tirhe or 
tenth of the Twelfth part of the Wool, if they lay and fed but one Month in 
the Pariſh. And this is due de Jure, at the time when it is clipped, but by Preſcrip- 
tion it may be ſet out altogether at another time, and if the Spiritual Court will 
not allow of ſuch Preſcription, they are to be prohibited, Mich. 41 Eliz. B. R. 
Green v. Hun, 3 Croke 702. vonched, Paſch. 41 Eliz. in Awberrie's Caſe, Moor 
910. And Jones ſaid, that if the Pariſhioner ſell his Sheep, the Parſon ſhall 
have allowance for the Tithes of them after their Sheering, Anonymus, Latch, 
p. 254. Yet when the Owner of the Sheep had depaſtured them in the Pariſh 
from Michaelmaſs to our Lady- day, and then fold them, and a ſuit was in the 
Spiritual Court for a tenth part of the Bargain, and the Owner to have a Pro- 
hibition ſurmiſed, that he would pay the tenth of the Wool of them accord- 
ing to the cuſtom of the Pariſh, a Prohibition was denied; for as Doderidge 
Juſtice ſaid, by this way the Parſon ſhall be defrauded of all, if he ſhall not now 
have his recompence, for that it was not the time of Shearing when they were 
fold, and the Sheep are gone into another Pariſh ; and Whiriock ſaid, that de 
animalivus inutilibus, the Parſon ſhall have the tenth part of the Bargain, for 
depaſturing them, as Horſes, Oxen, ec. But de apimalibus utilibus, he ſhall 
have the Tithe in Specie, as Cows, Sheep, ec. Mich. 2 Car. B. R. Popham 
197. So if a man pay Tithe of Lamb at Mark ſtide, and at Midſummer fol- 
lowing doth ſheere the reſidue of his Lambs, viz. the nine parts, he oughr 
to pay Tithes alſo of their Wool, although that there is not above two 
Months, betwixt the time of the payment of the Tithes of the Lamb which 
were Tithed with their Fleeces, and the ſheering of the reſidue, for this 
is a new increaſe, and a Prohibition was denied accordingly, Paſ l. 16 Fac. 

B. R. Nicholls and Hooper's Caje, Rolls 1 Ahr. 642. | | 
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And not only 1s che Tithe of the Wool upon the Bodies of the Sheep or 
Lambs due and payable; but alſo of the Head and Neck, chough this be cur 


off before Sheering time, if what is cut be converted to the Owner's: uſe, or 


profit, for that the Neck-wool is often fraudulently taken off to the ſpoiling of 
the Flezce 3 and when it was urged, that if ſuch abuſe was in the cutting of the 
Neck Flecces, this ought to come on the other ſide to thew it to be ſo, as in the 
caſe of Rahng-; the Court was againſt this, and at that time refuſed to grant 
a Prohibition. But at another day the Suggeſtion appcaring to be, that they u- 
fed to wind up the other Fleeces at their own Charges; for this cauſe a Prohi. 
bition was granted, Mich. 14 Jac. B. R. Foſſe v. Parker, &c. 3 Hulſtrode 242. 
Rolls 1 Abr. 645 and 646. Littleton Rep. 31. Bur when one prelcribed, that 
he paid the tenth Fleece of Wool in ſatisfaction of all Locks and Tithes due 
for Wool, it was moved, that the Preſcription was not good, becauſe it 
is but to have the ſame thing of the lame nature in recompence, the Court 
held, that the ſubſtance of the Preſcription was good, and that the Locks be- 
ing but of ſmall value were free, Mich. 36 & 37 Eliz. B. K. Jeſop v. Pays, 
3 Croke 363. But a Preſcription to 'be diſcharged of the Locks of Wooll, 

ought to be ſhewed of Locks caſually loſt, Mich. 37 & 38 Elia. Moor 911. 

And ifa Pariſtioner doth cut off the dirty Locks from his Sheep before the time 

of ſhearing, the better to preſerve them from Vermin, and this be done with. 

out fraud, no Tithes ſhall be paid thereof, per Curiam, Paſch. 14 Car. B. R. 

Dent and Salvin's Caſe, Rolls 1 Abr. 646. eſpecially if that the Pariſhioner can 

preſcribe for it, in conſideration that he is to wind up the Parſons Tithe Flecces, 

Gr. Mich. 14 Car. B. R. Williams and Milocks Caſe, Rolls 1 Ab. 646. 

If Sheep be Shorn and die of the Rot, or other Diſeaſe before the Eafter ſol- 

lowing, the Wool is not Tithable, unleſs the Parſon can preſcribe to have it, 
F. N. B. Conſultation 51. Yet by Doderidge and Jones, the Tythe of ſuch 
Wool ought to be paid to the Parſon, Anonymus, Latch. p 254. However, if 
a man doth kill his Sheep, he ſhall pay Tithe for their Wool, but not for their 
Skins, Paſch. 14 Car. C. B. Dent and Salvin's Caſe, per Curiam, Rolls 1 Abr. 646. 
but for the Bodies fed on his Land in the Pariſh, and eaten in his Houſe, no 
Tithe ſhall be paid, Mich. 7 Gar. Facy and Lange's Caſe, per Curiam, Rolls 1 
Abr. 647. ſame Caſe 1 Croke 237. And Williams ſaid, that if a man keep Sheep 
in one Pariſh until ſhearing time, and then fell them into another Pariſh, in 
this Caſe the Vendee ſhall pay the Tithe-wool to the Pariſh where they were 
depaſtured in the greater part of the time of the growing of the Wool. But if 
there be a Preſcription,that the owner of the Sheep ſhall pay one half penny for 
the Wool of Sheep ſold after Shearing, and before Michaelmas, this is good, 
and the Vendee ſhall be diſcharged, Mich. 37 & 38. Eliz. Moor 911. 
Ihe owner having paid Tithes of the Wool of Shcep. he ſhall not pay any 
Tithe for their Herbage, for then he ſhould pay Tithes twice of one increaſe, 
Tris. I2. Jar. B. R. Marſcall and Price's Caſe, Rolls 1 Air. 64.2. and RI 1 Rep. 
62. and therefore, if he doth buy Weathers and after doth ſell them, for that 
theſe {hall pay the Tithe of their Wool, no Tithes ſhall be paid for their Pa- 
ſture, Mich. 7 Car. C. B. Fary and Long 's Caſe, per Curiam, Rolls 1 Abr. 647. 

If a Preſcription be, that if the owner hath under the number of ten Flceces 
of Wool, that he ſhall pay a penny to the Parſon for the Tithe of each of them, 
and that if he hath more, then he ſhall deliver to the Parſon the tenth part of 
the Wool, upon his Conſcience, without Fraud and Covin, ſine viſu vel tadlu 
of the Parſon of the ninth parts, this is not a good Mods, for that it is unrea- 
ſonable, and as if it was to give the Parſon what the Pariſhioner pleaſed, Mich. 
12 Jac. B. R. Wilſon and the Biſhop of Carliſle's Caſe, per Curiam, Roll. 1 Abr. 
648. | 
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before Lady- day, and ſheered or fold or put into another Pariſh, or the value of 
the tenth thereof at that time, and this in full ſatisfaction, as well of all Wool of 
ſuch Sheep, as of all other Sheep brought into the Pariſh after our Lady-day ; 
for it is not reaſonable, that the Tithes that one man pays ſhall be a diſcharge 
for all the other Pariſhioners 3; but this was intended to be a diſcharge of all the 
Sheep of the party himſelf brought into the Pariſh after our Lady-day, tho 
not ſo expreſſed, and then the Preſcription had been good, Mich. g Car. B. R. 
Market and Knight's Caſe, and ſo adjudged in another Caſe the ſame Term up- 
on a tryal at Bar, Rolls x Abr. 649. 8 

So if the Pariſhioner can preſcribe, that in conſideration that he had time 
whereof, Oc. paid Tithe-wool of all the Sheep that he ſheared, viz. as well 
of thoſe that he bought but two.days before the ſhearing as of others that he 
had kept all the year, he had uſed to be diſcharged of the Tithe-wool of all 
Sheep that he told two days before ſhearing, this is a good Preſcription, 
becauſe by the Spiritual Law the whole 'Tithe-wool of the Sheep nouriſhed in 
another Pariſh, and ſo lately bought before that ſhearing, is not due, to ſuch 
Parſon, Mich. 14 Jac. B. R. adjudged Rolls 1 Air. 648. But a Cuſtom to pay 
Tithes in kind for Sheep, if they continue in. the Pariſh all the year, and if 
they be ſold before ſhearing time, but an half penny for every one fo ſold, 
was held to be an unreaſonable Cuſtom, for by ſuch means, the Parſon may be 
defeated of his Tithes, Meeden v. Harden, Paſch. 17 Car. March. Caſe, 128. 

Not only the Tithes of ſuch Cattle which yield a Tithe in kind, are to be 
paid, but alſo for ſuch as are Barren-ſtock, as for Horſes, Oxen, & c. depa- 
{tured to be ſold in the Pariſh where they be depaſtured, Irin. 4 Car. C. B. 
Norton's Caſe, Hetley 110. Trin. 4 Car. C. B. Anonymus, Hetley 100. Sherrington 
and Fleetwood's Caſe 3 Cro. 475. Therefore, after a man hath paid the tenth Colt, 
Calf, and Lamb, if he doth rear any of the reſt, and ſell them before they 
yield profit to the Parſon, or be uſed for the Plow, he ſhall pay a Tithe for 
them, Trin. 38 Eliz. Sherrington and Fleetwood, Moor 90g. ſame Caſe 3 Croke 
475. . Paſch. 4 Car. WolmerSton's Caſe, Hetley 85. So, if after Milch Cows 
grow old, they be kept dry, and depaſtured as other dry Cattle, though bur 
for one Month, a Tithe ſhall be paid for them; and ſo it is if they be Fatted 
and fold, Trin. 4 Car. C. B. Ano»ymus, Hetley ico. And if a man doth buy Cat- 
tle and feeds and ſells them, he ſhall pay a Tithe for them, for that they can- 
not render any other Tithe; but otherwiſe it is of Sheep, for that the Tithe is 
to be paid of the Wool. So if a man doth buy, or breed Beaſts, and doth 
feed, and ſpend them in his Houle, he ſhall nor pay any Tithe for them, Mich. 
7 Car. Hari and Long's Caſe, and Irin. 38 Elia. H. R. Sherrington and Fleet- 
wood's Caſe, per Curiam, Rolls 1 Abr. 647. ſame Caſe Moor 909. and Gouldsbo- 
rough 174. Mich. 38 and 39. Eliz. Greſham v. Lucas Moor 911. ſame Caſe 3 Croke 
446. So if ke having paid Tithes of his Colts, or Calves, doth rear any of 
the reſt, or buy others, for to till Land in the fame Pariſh, or doth rear Cow 
Calves for to bear Calves and for the Dary, no Tithes ſhall be paid for the 
Paſture that they eat in the mean time, Paſch. 4 Car. C. B. Wolmerſton's Caſe, 
Hetley 85. Mich. 14 Jac. B. R. Watley and Hanberry's Caſe, and Mitch. 14 Jac. 
B. R. Joyce and Parker's ( ale, and Mich. 14 Fac. B. R. Dr. Beft and Wiiliim's 
Caje, Hill. 14 Fac. B. R. Knecbin and Woodrett's Caſe. Trin. 12 Jac. B. R. Maj- 
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ral and Prices Caſe, Rolls 1 Abr. 646. Trin. 12 Jac. B. R. Price v. Ma ſcul 2 Byl. 
rade 2 V. [ac Caſe, Roll, 1 Rep. 38. Trin. 30 Elz. Sherrington v. Fleetwood, 
Moor 909. Mich. 4« EI. B. R Orlen v. Hun. 3 Croke 702. Mich. 9 Jab. Bax. 
ter v. Hopt, Brownlow and Gould ibbrorgh 2 part, 300. 1 

Nor ſhall Tithes be paid for the Paſture of Oxen uſed to till the Land in the 
ſame Pariſh, or for tlie Beaſts of the Pail, at ſuch time when they are put tg 
that uſe, Mich. 9 Jac: Baxter and Hope's Caſe, per Curiam, Rolls 1 Abr. 646, 
Nor ſhall he pay for the Paſture of Horſes, when put to the ſame uſe, Irin. 15 
8 B. R. Bell and Tard's Caſe, Rolls 1 Ab. 646. Or if a Perſon doth keep an 

orſe within a Pariſh only for his Saddle, no Tithes ſhall be paid for his graſs, 
Trin. 9 Jac. B. R. Pothall v. May, 1 Bulſtrode 171. Paſch. 4. Car. C. B. I Horn- 
hill's Caſe, Hetley 94. 1 Ventri 236. And if Oxen have been uſed to the 
Plough, and afterwards Fatted in order for Sale, Tithes ſhall be paid for the 
Agiſtment of ſuch Oxen, during the time they were Grazed and Fatted in or. 
der to be fold, notwithſtanding they had been formerly uſed to the Plough, for 
the reaſon of their diſcharge now ceaſerh, they being become no way benefici. 
al to the Parſon in any other Tithes, Sardys v. Eaſtmond and Nayle in Scace. 
For the advantage the Parſon is ſuppoſed to have by the labour, &c. of ſuch 
Cartle, whereby his T ithes are to be increaſed, is the reaſon of the diſcharge of 
the Tithes of ſuch Cattle; therefore, I conceive, that if one breed up Cattle for the 
Plow, Gc. but hath not any arable Land within the ſame Pariſh whereupon to 
Imploy thoſe Cattle, but doth imploy them in another Pariſh, theſe Cattle 
ſhall pay Tithes to the Parſon of the Pariſh wherein they are depaſtured. See 
Holbeech v. Whadcoke, Paſch. 13 Car. 2. in Scaccar. Hardres Rep. 184. 

So it hath been held, that if an Horſe be kept to carry Coals, Tithes 
ſhall be paid for his Paſture : And if when the Caſe is ſo, the owner doth 
Surmiſe, that he is kept for the uſe of Husbandry, the other may alledge, 
that he is kept to carry Coals, and the Allegation is Traverſable; fo if 
the Owner alledge that dry Cattle are kept for the Plow, the other may al- 
ledge, that they are kept for Sale, without that, that he keeps them for the 
Plough, Paſch.” 4 Car. B. R. Thornhill's Caſe, Hetley 93, 94. 

When upon a ſuit for Tithes of Dry Cattle, to have a Prohibition the ſur- 
miſe was, that one uſed to pay the Tenth Sheaf of Corn, the Tenth Cock 
of Hay, the Tenth Fleece of Wool, the Seventh Calf, and the Parſon to 
pay three half-pence, and the Eighth Calf if he had Eight, and the Par- 
ton to pay One penny, and ſo to Ten, and if he had under the number of 
Seven, to pay only a halfe-penny for every one, and after theſe rates for 
Lambs 01 Colts, and that it was in Satisfaction for the Tithes of dry 
Cattle, and for all other Tithes of Corn, Hay and Cattle. The opinion of 
the whole Court was, that this Surmiſe is not ſufficient, for that which he 
uſed to pay is but the Tithes in kind, cherefore cannot be in Satis faction 
for the Tithes of other things than themſelves : But if it had been only for 
dry Cattle for Plough and Pail, it had been good, Mich. 42 Eliza. B. R. 
Ingolsby againſ# Johnſon, 3 Croke 786. ſo when a ſurmiſe was of an ulage 
to pay a Penny Yearly for every Milch Cow, and an half-penny for every 
other Cow, and a half-penny for every Mare, in Satisfaction for the Tithes 


of all Cows, Horſes, Stcers, and other Cattle, and adjudged inſufficient for 
the ſame Reaſon, M-ch. 38 and 39 Eliz Greſham v. Lucas. Moor 911. The 


like Caſes were, Trin. 38 Eliz. Sherrington v. F leet wood. Moor g9cg. Mrcb. 
3 Jac. B. R. 1 Rolls Abr. 65 1. Mich. 37 4nd 38 Elix. Griſman v. Lewis, 3 Croke 
446. Trin. 38 liz. Monday v. Lovace, Moor 454. But if the uſage hath 
been, that they that have Milch Kine in the Pariſh have paid nine Chee- 


ſes yearly at a day, in difcharge of Tith Milk, and Fa-ting Carrie ch s 
may 


Tithes 
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may ſerve for a good ſurmiſe, becauſe the Cheeſe are made by labour, and are 
thereby become things of another nature than the Milk, M. 12 Jac. 
B. R. Maſcal and Price, 1 Rolls rep. 62. ſame Caſe, Bulſtrode 2 pt. 238. 

But the great doubt is, whether Cattle for the Plow, Pail and Saddle, 
ſhall be accounted Tith-free, without the Surmiſe of ſome Cuſtom. Ri- 
thardſon ſaid, that a Surmile ought to be made, and that he had ſearched 
the Books, and the Book of Entries and found, that ever ſome Surmile is 
made. But Croke replyed, that in the Kings-Bench, he had Twenty times 
ſeen Prohibitions granted in ſuch Caſes without any Surmiſe, that is, to 
Suits in the Spiritual Court, for Tithe for Horſes, and young Cattle kept 
for Plow and Pail, Paſch. 4 Car. C. B. Thornbil's Caſe, Hetley 94. And it is 
ſaid by the Lord Chief Baron Hales,that of Common right, Tithes are not due for 
Cattle Bred for the Plow and the Pail to be uſed in the ſame Parith, but 
if they belong to another Pariſh, Tithes are due for them, and of that opini- 
on was the whole Court, Pauſch. 13 Car. 2 in Scaccar. Holbeech v. Whadcock, 
Hardres 184. But whether the aforeſaid Cattle be Free or not without a Pre- 
ſcription, upon conſideration of ſome Benefit to the Parſon, yet if the Parſon 
can preſcribe to have Tithe for young Cattle, whilſt rearing for the Plow or 
Pail, as ro have year one penny, or the like for each of them, this is good, 
bur not without a Cuſtom for it, by Hutton and Telverton, only preſent, Paſch. 
4 Car. C. B. woolmerſton's Caſe, Hetley 85. 

The Tithe of Barren Stock Tithable is to be yielded, (where no Cuſtom is) 

when they be Fatted or Sold ; for 'tis not reaſon that the Parſon ſhould 
have profit of them from the Owner, before the Owner hath received any, 
Paſch. 2 Car. C. B. Thornhill's Caſe, Hetley 93. and if kept in divers Pariſhes 
after bought, or in Breeding, the 'Tenth of the Gains, if bought, or value 
if reared, is to be to the Parſons Proportionably, Mich. 2 Car. Popham 
197. 
"The Occupier of Land is not only to pay for his own Stock depaſtured up- 
on his Land, bur alſo for the Stock of other Perſons thereon maintained, Sher- 
rington v. Fleetwood, 3 Croke. 475. And therefore, if an Inkeeper doth agiſt 
the Horſes of Travellers, or Strangers on his Lands, he ſhall pay Tithes 
for them, otherwiſe the Owner of the Land ſhall make a profit of his Land, 
and defeat the Parſon of all Tithe thereof, Hill. 1655. in Scaccar. Guilbert v. 
Everſiy, Hardres 35. yet if a Perſon having Lands in a Pariſh, doth Rent out 
his Land, reſerving the Running of his Saddle Horſe therein, no Tithes ſhall 
be paid for the Graſs he Eats, by Montague, Croke and Dodderidge v. Haugb- 
ton, who held that for all Barren Beaſts, Tithes ſhall be paid, except for 
ſuch as be for Husbandry, Trin. 15 Jac. B. R. Laurkin and Wild's Cafe, 
1 Rolls Abr. 64 t. But then it muſt be averred and proved, that the Horſe is 
uſed for Labour, for if an Horſe be kept for Sale, Tithes ſhall be paid for him, 
Trin. 15 Jac. Hampton v. Wild, 2 Croke 430. ſame Caſe, 1 Rolls Abr. 647. Trin, 
15 Fac. Laurkin and Wild's Caſe, Popham 126. And it hath been lately held per 
Curiam, that Tithes for agiſtment of Cattle, are Payable by the Owner of 
the Cattle, for the Cattle take the Profits and Herbage of the Soil: So in the 
Caſe of Commoners, and it cannot be ſaid that the profits are taken by the 
Owner of the Soil; and the Lord Chief Baron Hales ſaid, the Owner of the Soil 
might pay them, but clearly the Agiſter is Compellable ro pay them, Paſch. 
13 Car. 2. in Scaccar. Pory v. Wright & al. Hardres 184. ſee Quilbers v. Everſly, 
Hardres 35. and Face and Cange's Caſe there cited, where it was held, that 
Tithes for Agiſtment of Cattle ſhall be paid by the Occupier of the Lands. 
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If it be asked how the Tithes for Agiſtment are to be paid, the Anſwer 
is, chat if there be any Cuſtom in the Place, that is to be obſerved to 
direct it; if not, the Tenth part of the Money to be received for the Agiſt. 
ment is to be to the Parſon, Mich. 2 Car. B. Kk. Popham 197. and by Hale, 
Chief Baron, Tithes of Baron Cattle are due de Commun; Jure, according 
to the value of the Land, after the rate of two Shillings per Pound, for that 
they cannot be otherwiſe valued or accounted for, becaule the Profits of the 
Lands for which they are paid, are 4-59 rp by the Mouths of Beaſts ; 
But by Cuſtom or Preſcription, ſuch Tithes may be paid in other manner, 
as by the Acre; and for all manner of Cattle Barren, and for the Plow and 
Pale, Pajch. 13 Car. 2 in Scaccar, Holbeech v. Whadcock, Hardres 184. So in 
an Engliſh Bill in the Exchequer Chamber, againſt an Inn-keeper, who de- 
paſtured Travellers Horſes, for which there was no cuſtomary payment, and 
the value of the Land depaſtured was proved to be 30l. per Annum, the Court 
was in doubt, what Decree to make for a certain rate ro the Parſon, it nor 
being aſcertained by Cuſtom, but conceived, that they ought to have regard 
to the Value of the Land, and allow 27. in the Pound. But agreed clearly, 
that Tithes are Payable for ſuch Herbage Eaten by the Mouths of Trayel- 
lers Horſes, Hill. 1655. in Scaccar. Guilbert v. Everſly, Hardres 35. 

When it is ſaid that Tithes muſt be paid for Agiſtment, this is not to be 
underſtood, for Cattle agiſted in the after Graſs of a Meadow that hath paid 
Tih-Hay, 2 H. 4. Rotulo Pariiamenti 93. 1 Rolls Abr. 641. therefore where 
an Inkeper hath paid the Tith-Hay of certain Lands, and for the reſidue of 
the ſame Year hath depaſtured thereon the Horſes of Gueſts, no Tithes 
{hall be paid for the ſame, Trin. 16 Jac. B. R. Richardſon and Cable's Caſe, per Cur. 
1 Rolls Abr. 641. Andif an Inn-keeper Preſcribe, that in conſideration that he 
and all others whoſe Eſtate he hath gc. have paid Tithes of Hay and 
Grain growing upon the Land appertaining to his Inn, and have paid Tithes 
of all their own Beaſts depaſtured upon the ſame Lands, that they have 
been time whereof, e*c. diſcharged of the Tithes of the Horſes of their 
Gueſts agiſted in the ſaid Lands, and this is ſaid to be a good Preſcription, 
for by ſome tis held to be only a Perſonal Tithe, and by others, that no Tiches 
are due by the Common Law for ſuch Agiſtment without a Cuſtom, Gabe! 
and Richardſon's Caſe, 1 Rolls Abr. 650. But I take this Caſe not to be Law, 
as to ſuch of the Lands which yielded not to the Parſon either Tithe Corn, or 
Hay, for here is no more alledged to be paid, than ought to be paid of 
Common right, nor are the reaſons of the Caſe true, viz. that this is but a 
pcrſonal Tithe, or that no Tithes are due in ſuch Caſe De Jure without a 
Cuſtom. And when upon a Suit for Agiſtment, the Defendant in che Spi- 
ritual Court did plead, that he had always paid Twelve pence by the year 
for every Milch Cow, going on ſuch a Paſture, and that for this Payment 
he had been diſcharged of the payment of Tithes for all Agiſtments in that 
Land, this payment of Money for Milch Beaſts, ſhall nor diſcharge from 
the payment of Tithes for other Beaſts, by Popham, Hill. 43 Eli. 
Sherrinton v. Fleetwood,Gouldsborongh 147. But if he had preſcribed that he had 
paid one penny for all Cows and Beaſts agiſted, that peradventure had been 
good per Cur. ſame Caſe, 3 Croke 475. 1 Rolls Abr. 651. g 

And Here Note that it hath been Enacted as Followeth, where heretofo2e 


ſuch a cuſtom hath been in many parts of Wales, that of ſuch cattel and 


other goods as hath been given with the Barriage of any perſon, thelt 
Tithes have been eraced and levied by the Parſons aud Curats in thole 
parts: which cuſtom being diſſonant from any part of this Realm, as it 
lcemed when the ſald Country of Wales was though civil dillenttien Ute 
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culted, foꝛ want of other ſufficient p2ofits that might otherwiſe grow to the Cu 
rates and Yiniſters-there, to have been 40 that time tolerable: ſo now the 
Countrep being well manured and husbanded, and the Tithe is duly paid 
there, of Coꝛn, Pap, Wool and Cheeſe, and of other increaſe of all manner 
of Cattel, as it is commonly tn all other parts of this Realm, the ſame 
cuſtom ſeems to be grievous and unreaſonable, ſpectally where the Beneli⸗ 
ces are elſe ſufficient fo2 the finding of the ſaid Piniſters and Curates : that 
it be therefoze enaced by the Authozity afozeſaivd, That from and after the 
firſt day of May next coming, no ſuch Tithes of marriage-goods be eraged 
02 required of any perſon within the laid Dominion of Wales, oꝛ Barches of 
the lame; any thing in this ac contained, oz any other A, cuſtom, oz p2e- 
ſcription had 02 made to the contrary hereof notwithſtanding, Stat. 2 and 3 
Edw. 6. cap. 13. 

There are other Beaſts beſides the Domeſticks before ſpoken of, fed upon 
Lands, and which may take off the Paſture thereof and be a profit ro the Ow- 
ner, as Deer and Conies. As to Deer, no Tithes are to be paid of them, be- 
cauſe they arc Feræ nature, Mich. 5 Cor. C. B. Flower v. Vaughan, Hetley 147. 
And as for Conies, theſe being alſo, as is ſaid, Feræ nature, no Tithes de 
Jure are to be paid for them without a Cuſtom for it, Tri». 8 Car. B. R. Worden 
and Benneit's Caſe, and Paſch.13 Car. B. R. 1 Be den and Dr. Bradiſb, per 
Curi am, Hill. 1 3 Car. B. R. Vincent v. Tutti, Mich. 14 Car. B. R. Williams 
v. Wilcox, and Mich. 15 Car. Damport and Onge's Caſe, 1 Rolls Abr. 635. Paſch. 
22 Jar. Haie's Caſe, Bendloe 144. Flower v. Vaughan, Mich. 5 Car. Hetley 147. 
and Randal v. Head & al Paſch. 13 Car. 2. in Scaccar Hardres 188. Mb. 
15 Car. 2. Towerſon v. Wiggel, 1 Keble 602. But this ſeems to be very hard on 
the Parſons ſide, for that theſe Beaſts may take away the whole profit of great 
Parcels of Land, and yield an anſwerable benefit to the Owner; and ſome- 
times Arable Lands are turned into Coneygrees and Parks, which is not only 
grievouſly hurtful to the Parſons in whoſe Pariſhes they be, but alſo to the 
Commonwealth, and therefore deſerve no favour. 

As of many of the Beaſts of Profit, ſo of Fowls, are Tithes to be paid; and 
firſt of Domeſtick Fowls, as of Hens, Geeſe, Ducks; and I ſhould have add- 
ed Turkeys, but that I find them liſted amongſt the Fowls that are ſaid to be 
Fere Nuture, and therefore affirmed to be Tithe-free, Mich. 37 and 38 Elix. 
Hugton v. Prince, Mor 599. but Quere, And of theſe Fowls either the tenth 
Egg, or the Tenth of the Young,is to be paid: And where the Tythe of Eggs is 
paid which comes of any Fowl, no Tythe of the Young is to be paid ; and 
where Tythe of the Young is paid, no Tythe of the Eggs is due, H//.1 5 Far. 
B. R. Reſolved 1 Rolls Abr. 642. And it is ſaid to be a good Modus for Eggs, 
to pay thirty Eggs in Lent for all Tythes of Eggs, Mich. 14 Far. B. R. Lee and 
Collins's Caſe, 1 Rolls Abr. 648. So when a Prohibition was prayed to a Suit 
for the Feathers of old Geeſe ſheered, and alſo of the young, ſuggeſting a Modus 
of a young Gooſe with the Feathers, paid the firſt day of Augujt yearly, in full 
of Tithes of all Geeſe and Feachers: And a Prohibition was granted, becauſe 
it is more than the Patiſhioner was otherwiſe bound to do to keep a Gooſe 
feathered till the firſt of Auguſt, Mich. 28 Cur. 2. Huit v. Hill, 3 Keble 705. 

But no Tithes are to be paid either of the Eggs, or Young of Pheaſants, whe- 
ther they go at large, or be taken clipped and kept in a place incloſed, becauſe 
they be Fere Nature, and till remain ſo, though under reſtraint, M/. 11 
Car, C. B. Winbrooke v. Fans, 1 Rolls Abr. 636. And 'tis ſaid that if Phea- 
ſants or Partridges be made tame, yet no Tithes ſhall be paid for them upon 
the reaſon that they are Fore Niture. Mich. 37 and 38 Fliz. Hugton v. Prince, 
Moor 599. Let it hath been reſolved, that Tithes ſhall be paid de Jure of 
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young Pidgeons, Mich. 14 Jac. B. R. Whalley v. Hanbury, and Hill. 15 Jac. 
Gaſtrell's Caſe, 1 Rolls Abr. 635. Bur in Stout fils Caſe, Paſeh. 28 Car. 2. C. B. 
it is ſaid that Tithes ſhall not be paid for Pidgeons, unleſs it be by ſpecial Cu- 
ſtom, 2 Mod. Rep. 77. (and they ſeem to be Feræ Natare, though it is made 
Felony to take chem out of a Dove: coat) eſpecially if the Pidgeons be ſpent 
in the Owner's Houſe no Tithe ſhall be paid, for that they are for the mainte- 
nance of them who labour in other things whereof the Parfon hath Tithes of 
them, Mich. 5 Car. C. B. Flower v. Vaughan, Helley 147. Mich. 14. Jac. B. R. 
Watley v. Hanbury, 1 Rolls Abr. 544 Trin. 3 Car. C. B. Hetley p. 27. So if a man 
doth maintain a Family, and hath Pidgeon-holes abour his Houſe, where are 
bred young Pidgeons, no Tithes ſhall be paid of thoſe of them that are ſpent in 
his Houſe, &c. Hill. 13 Car. B. R. Vincent v. Twt, 1 Rolls Abr. 644. yet by Cu- 
ſtom Tithes ſhall be paid of Pidgeons ſpent in an Houſe, though not of Com. 
mon Right, Mich. 14 Jac. B. R. Whatley and Hanbury's Caſe, 1 Rolls Abr, 
644- | 
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CHAP. LL 
Perſonal Tithes, what ; by whom, and in what manner payable. 


AVING ſpoken of ſuch Tithes as are accounted predial and mixt, Per- 
ſonal Tithes are next to be conſidered. Of which (as hath been ſaid) 
are the Tenth part of the clear Profits which ariſe by the honeſt Labour and In- 
duſtry of Man imploying himſelf in ſome Perſonal Work, Artifice or Negotia- 
tion, as by Buying, Selling, Merchandizing, Fiſhing, Fowling, Hunting, Fol- 
lowing any Trade, as of nter, Smith, Maſon, Butcher, ec. 2 Inſt. 621, 
657, 649. Mich. 14 Jac. B. R. by Doderidge, 1 Rolls Abr. 656. And for the 
payment of theſe Tithes, it hath been Enacted, That every perſon exerciſing 
merchandizes, bargaining and ſelling, clothing, handicraft, oz other art 02 
faculty, being ſuch kind of perſons, and in ſuch places as heretofoze within 
theſe fozty pears have accuſtomably uſed to pay ſuch perſonal Tithes, 0? of 
right ought to pay (other than ſuch as been common Day-labourers) ſhall 
yearly at 02 befoze the Feaſt of Eaſter, pay fo2 his perſonal Tithes, the tenth 
part of his clear gains, his charges and expences, accozding to his Eſtate, 
condition 02 degree, to be therein abated, allowed and devucted, 

Pꝛovided, That in all ſuch places where handicrafts men have uſed to pay 
their Tithes within theſe fozty years, the ſame cuſtom of payment of Tithes 
to be ovſerved and to continue; any thing in this An to the contrary not- 

ithſtanding. Star. 2 and 3 Ed. 6. cap. 13. 

By which Statute it appears, that only ſuch Perſons are to pay Perſonal 
Tithes which have accuſtomably paid them, and that they ſhall-notwithſtand- | 
ing pay other Tithes, and that from common Day-labourers no Perſonal 
Tithe is due; and fo it hath been adjudged, that Servants of the Plough ſhall 
not pay any Tithes of their Wages, and a Prohibition granted accordingly, 
although that the Libel was only for a third part of their Wages, leaving the 
reſidue free ; for it was ſaid, that by the ſame reaſon that the Beaſts of the 
Plough ſhall be free from Tithes, the Servants chat attend the Plough ſhall be 
alſo free, ' Paſch. 14 Jac. B. R. Ellis and Drake's Caſe, 1 Rolls Abr. 646. 50 a 
Parſon libelled in the Spiritual Court againſt an Innkeeper, to have the Tithes 
of the Profits by him made of his Kitchen, Stable and Cellar, and laid par 5 
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larly that he made great gain in Selling of his Beer, having bought it for 500 l. 
and ſold the ſame for 1000 l. and that egi G traficando, he had gained 
300 l. of which he ought to have Tithe : But upon motion, a Prohibition was 
granted, Mich. 11 Jac. Dolley v. Davis, 2 Bulſtrode 141. | 1 

The Tithe that may be had for Fiſh taken in the Sea is held to be a Perſonal 
Tithe; therefore if the Owners of a Ship do lend it to Mariners to go to an 
Iſland for Fiſh, for a certain quantity of Fiſh to be paid to him upon their return, 
no Tithes ſhall be paid by the Mariners unto the Parſon out of the Fiſh that the 


Owner ſhall have for the Hire of his Ship; for that it is a Perſonal Tithe, there- 


fore ought to be paid but of the clear gain, Mich. 14 Jar. B. R. by Dodderidge in 


Goſlin and Harding's Caſe, 1 Rolls Abr. 656. and Hill 14 Car. B. R. Juſtice Jones 
ſaid upon an Appeal out of Ireland to the Delegates in the Lord Deſnond SCaſe, 


it was agreed that for ſuch Fiſh ſo taken, only Perſonal Tithes are due, 1 Roll- 
Abr. 636. ſee 2 Irſt. 621. And when upon a Suit in the Spiritual Court for the 
Tithe of Fiſh taken in the Sea, a Prohibition was prayed:; Firſt, Becauſe Fiſh 
in the Sea or great Rivers, are Feræ Naturæ . Secondiy, Becauſe the Sea is not 


within any Pariſh, ſo that as no Parſon can ſay that chat part thercof where 


the Fiſh are taken is within his Pariſh, the Prohibition was denied: For as 
Jones affirmed, Tithes of Fiſh are uſually paid in Ireland; and it was ſaid, that 
in Cornwall they pay Tithes for Fiſhing in the Sea to the Parſon of the Pariſh 
where they are landed; and that it is a Cuſtom in Yarmouth that Tirhes ſhall 
be paid for Herrings, Irin. 8 Car. B. R. 1 Croke 264. But no Tithes ſhall be 
paid in kind of Fiſh taken in the High Sea out of any Pariſh, without a Cu- 
{tom for it, Hill. 14 Car. B. R. Long v. Dircell, per Curiam, 1 Rolls Abr. 636. 
Holland v. Heale, Noy 108. | | | 

Alſo the Tithe of Fiſh taken in a common River is but a Perſonal Tithe, 
therefore not the whole Tenth is due de Jure without a Cuſtom ; but the Ex- 
wary in taking them are to be deducted, and this holds, although that they 
xe taken by him who hath a ſeveral Piſcary, and the place where they are 
taken be within the Pariſh of the Parſon that claims them, the reaſon given is, 
for that they are Feræ Nature, Paſch. 15 Car. B. R. Gould and Arthur's Caſe, 
and Muh. 15 Car. B. R. Wiſlake and Arthur, &c. 1 Rolls Abr. 636. Hill. ꝙ Car. 
B. R. Anonymus, 1 Croke 339. 

And as to the Tithe of Fiſh it hath been Enacted, That this dd, o2 any 
thing therein contained, (viz. with reſpect ro Perſonal Tithes) ſhall not ex- 
tend to any pariſh which ſtands upon, and towards the Sca-coaſts, the Cont: 
modities and occupying whereof conſiſteth chiefly in Fiſhing, and have by rea- 
ſon thereof uſed to ſatisfie their Tithes by Fiſh; but that all and every ſuch 
pariſh and pariſhes, ſhall hereafter pay their Tithes accozding to the laudable 
cuſtoms, as they have heretofoze of ancient time within theſe fourty years 
uſed and accuſtomed, and ſhall pay their Offerings as is akoꝛeſald. Stat. 2 & 
3 Ed. 6. cap. 13. And accordingly when one Libelled in the Spiritual Court 
for the Tithes of Pilchards taken in the Sea, a Prohibition was granted upon the 
Surmiſe of a Cuſtom there, that the Owner of the Fiſher- boat hath one Moict 
of the Fiſhes, and the Fiſher-men the other Moiety, and that the Owner hath 
uſed to pay the Tenth of his Moiety for all; and this Surmiſe was held to be 
good and ſufficient, Hill. x Fac. C. B. Holland v. Heale, Noy 108. And fo 
when a Surmiſe was, that all the Fiſh of a Ship ſhould be divided into ten 
Doles, after the Owners part is ſeparated from them, for the uſe of the Ship, and 
then the tenth Dole is to be divided, and one Moiety is to be to the Parſon, 
and the other Moiety to the Town, viz. of Yarmonth, this was admitted to be 
good, Mi:h. 14 Fac. B. R. Goftin v. Harder, 1 Rolls Rep. 419. 
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The Tithe alſo at leaſt of ſome Mills is ſaid to be perſonal, as of Fulling 


- Mills, Paper Mills, ec. 2 Inſt. 621. But Coke Chief Juſtice ſaid, that no per- 


ſonal Tithe by the Statute, wiz. Ed. 6. is to be paid for Mills, bur where by 
Special utage the ſame hath been paid, to which the Court agreed, Irin. 
14 Jac. B. R. Jakes v. I. S. 3 Bulitrode 212. and ſame Caſe, 1 Rolls Rep. 
405. And when a Prohibition was prayed to Stop a Suit in the Eccleſiaſti- 
cal Court for Tithes of a Fulling Mill, wherein it was Suggeſted in the Spi- 
ritual Court, that the Defendant did full with his Mill Weekly, Forty 
Cloths, and did gain by every Cloth two Shillings, wherefore he demanded 
the Tithes, and upon this Surmiſe only, that by the Law of the Land he 
ought not to demand Tithes of ſuch Mills, a Prohibition was granted, for 
that Tithes are not payable of ſuch things whereof comes the Gain onl 
by the Labour of Men without a Cuſtom, Hill. 16 Fac. B. R. Danderiage 
v. Johnſon, 2 Croke 523. But reſolved it was afterwards, that Tithes by the 
Law are due of ſuch Mills, and a Prohibition denyed, Mich. 11 Car. B. R. 
Johnſon v. Danridge, 1 Rolls Abr. 641. But of a Corn Mill, whether driven 
y Wind, Water, Horſe, or Hand only, as Iron Mills, the Tithes are ſaid 
not to be perſonal, but predial, or mixt; And therefore according to the Cuſtom 
of the Realm, the Miller ought to pay the tenth Tole diſh for Tithes, 1 Kolls 
Abr. 656. See 2 Inſt. 621. 652. Contra. But this is not to be underſtood of 
old dey Mills, but of Mills more lately erected; for thus it hath been 
Enacted. 

Alſo if any do erect in his ground a Pill of new, and after the arſon 
of the place demandeth Tithe fo2 the ſame, the King's Piobibition 
doth iſſue in this kom: Quia de tali Molendino hactenus Decimæ non fue- 
runt ſolutæ. prohibemus exc. Et ſententiam Excommunicationis, fi quam 
hac occaſione promulgaveritis, revocetis omnino. The Anſwer. In ſuch 
caſe the King's Pꝛohibition was never granted by the King's aſſent, no2 ne- 
ver ſhaſl, which hath decreed that it ſhall not hereafter lie in ſuch caſes. 
Stat. 9 Ed. 2.c. 5. By which it appears, that all Corn Mills not Erected be- 
fore the time of Ed. 2. are Titheable in themſelves, but becauſe that many 
ſince Erected may be to us Ancient, and their firſt Erection unknown, the 
Rule I conceive muſt be, that all Mills whoſe firſt building was before the 
Memory of any man living, and is not otherwiſe known, not having been ſub- 
ject to this day to the payment of Tithes, ſhall be intended to be Erected 
before the Statute, and fo to be Tith- free. But as to Mills for which Tithes 
have been paid, and new Mills, Tithes muſt be paid as is aforeſaid, by 
Coke. Trin. 14 Jac. B. R. Jake's Caſe, 1 Rolls Rep. 405. Therefore when Pro- 
hibitions are moved for to ſtay a Suit, for Tithes in the Eccleſiaſtical Court 
for Ancient Mills it muſt not be only Suggeſted that the Mill is an Anci- 
ent Mill, but alſo that it hath never paid any Tithes, and the Courts of 
Common Law generally do require an Affidavit to be made of the Truth of 
ſuch Suggeſtion, viz. that the Mill is Ancient and hath not paid any Tithes, 
and if a new Mill be Erected upon Lands diſcharged of Tithes by the 
Statute of Monaſteries, 31 F. 8. 13. Tithes ſhall be paid thereof, by the 
whole Court, and a Prohibition denyed, for the Rule is De Molendino de 
nato Fredo non jacet Probibitio, Trin. 15 Fac. B. R. Anonymus 2 Croke 
429. 
So if for two Meſſuages and two Ancient Water Mills to grind Corn, the 
Owner hath uſed time out of Memory to pay to the Parſon Twenty Shillings 
yearly, in Lieu of all Tithes iſſuing out of the ſaid Meſſuages and Mills, 


and after the Owner ofthe Meſſuages and Mills, doth erect two new Corn 


Mills within the ſaid Meſluages, this Modus ſhall not diſcharge _ —q 
| | 11S. 
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Mills from the payment of Tithes, for that the Tithe of a Mill is not meerly 
Predial, but mixed with the Perſonalty, and is more of the Perſonalty, then of the 
Predialty, per Cr. Mich. 13 Car. B. R. Goodwin and Smith's Caſe, 1 Kolls. Abr. 65 2. 
yet it is ſaid to be held by the Court, that if a Man doth preſcribe to pay 
to the Parſon a certain thing, as a Modus Decimandi, for all the Demeans of 
his Mannor, and afterwards he doth Erect a Wind-Mill, upon parcel of the 
ſaid Demeans, he ſhall not pay any Tithes for this Mill, but the Modus 
given for the Demeans ſhall go in diſcharge of it alſo, being build- 
ed upon the Land diſcharged, Trin. 39 Elm. B. R. Ruſſel and Moor. 1 Rolls 
Abr. 651. 

So if a man Seized of Eight Acres of Paſture and Meadow, for the Tithes 
of which, he hath uſed to pay time out of memory Five Shillings and Six 
Pence, and afterwards the Owner of it doth Erect upon it one Corn 
Mill, he ſhall pay no Tithes for the Corn Mill, for that the Land was 
diſcharged by the Modus Decimandi, 1 Rolls Abr. 65 2. 2 Inſt. 490. 

But theſe Caſes though they differ in Circumſtance, yet the reaſon of 
Judging ſeems to be the ſame as to them all; if otherwiſe, I think the Caſe 
in Croke and alſo Godwin and Smith's Calc to be more agreeable to reaſon ; they 
are alſo the latter, for every Modus is ſuppoſed to ariſe from an Original a- 
greement upon giving a recompence for the Tithes, which agreement cannot 
be preſumed to be made for other than the Fruits of the Land, there being 
no other thing than in being ; and not for the Tithe of that which is ofa different 
nature, therefore if a man hath a Meadow on which he hath alſo a Mill, 
and agrees with the Parſon for the Tithes, of the Profits ariſing from the 
Land only, it will be hard to ſay, that this agreement ſhall be extended to 
Free the Mill alſo, though it was then in being, becauſe the profit of the Mill, 
is another thing different from the profit of the Land (And Coke ſeems to 
be of Opinion that the Tithe ofa Corn Mill is but a Perſonal Tithe, 2 Inff. 
621. if ſo, the Tithes of a Mill (if the Owner imploy'd it himſelf,) is paid 
with reſpect to his perſon, conſidered with his imployment, and not with 
reſpect to the Land; and none ſure will affirm, that a man who by his imploy- 
ment, and Cuſtom of the place is to pay a Perſonal Tithe, purchaſing Land 
Tith-free, or for which a Modus it paid, is therefore free from paying a per- 
ſonal Tithe, no nor though he erects his habitation upon ſuch Land, why 
then if he eres the Engine of his Art there, for ſuch are ſaid ſo to be how- 
ever, a Corn Mill may be diſcharged of paying the Tenth of the Toll, 
by paying a Modus for it, and if the Owner in ſuch Caſe be Sued for 
the tenth, a Prohibition lies, Trin. 14 Fac. B. R. Jake's Caſe, 1 Rolls Rep. 405. 
But if the Surmiſe be of a Cuſtom to pay a certain rate for all Mills Erected and 
to be Ereted, the Cuſtom ſhall not go to any new Mill, and therefore in ſuch 
Caſe by the Rule of the Court, a Conſultation was granted, as to a new Mill, 
and for the Ancient Mill the Modus was allowed to be good, Trin. 14. Fac. 
B. R. Jakes. Bulſtrode, 3 pt. 212. So if there be a Cuſtom in two Hundreds, 
(though in ſeveral Counties,) that if any common Baker of Bread, inhabi- 
ting in either of the Hundreds, doth Erect any Water-Mill, Wind-Mill, or 


Hand-Mill, within either of thoſe two Hundreds, to grind his Corn, to be im- 


ployed for making of Bread for himſelf in his Trade of a common Baker, 
for the maintenance of his Family, and to fell to his Cuſtomers inhabitin 
there or near to the ſaid Hundreds for their Suſtentation, by which the Par- 
ſons in the ſaid Hundreds have the grearer Tithes, wiz. of them who have 
Lands or Tenements, and of others, as of Manual Tradeſmen, by way of 
Offerings, and ſuch like and in reſpeCtrhercof no Tithes have been paid in time 
whereof, Cc. for grinding of this Grain ſo imployed; this was held to be a 2 
Cuſtom 
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Cuſtom and a ſufficient diſcharge, and a Prohibition was granted, thqugh the 
Baker did inhabit in one Hundred, and erected his Mill in another, for that 
two Hundreds may preſcribe in non Decimando, Paſch. 15 Car. B. R. Kidden 
and Edwards's Caje, 1 Rolls Abr. 654. But £@x4re, Of the Conſideration of 
this Cuſtom, for that the Matters ſuggeſted ſeem to be no. Conſideration to the 
Parſon for the Tithes of the Toll of the Mills. 
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| Mortuaries, Offerings, Oblations and Obwentions. + 


ESIDES Lands, Glebe and Tithes, there are other ſmall Profits 
B due and payable to the Incumbent of a Parſonage or Vicaridge ; as 
ortuaries and Offerings, called alſo Oblations and Obventions. The Law as 
to Mortuaries is declared and ſetled by Act of Parliament in theſe words: 


Fozalmuch as queſtion, ambiguity and doubt is chanced and riſen upon the 


 Qader, manner and fozm of demanding, receiving and claiming of Moztua- 


ries, otherwiſe called Cozſe-pzeſents, as well fo2 the greatneſs and value of 
the ſame, which as hath lately been taken, is thought over-erceſſive to the poo? 
people and other perſons of this Realm, as alſo fo2 that ſuch Po2tuaries oz 
Cole pꝛeſents have been demanded and levied fo2 ſuch as at the time of their 
death have had no pzoperty in any goods oz chattels, and many times fo! tra: 
velling and way-faring men, in the places where they have foztuned to die 
To the intent that all doubt, contention and fncertainty herein map be re- 
moved, and as well the generality-of the Kings people therein remedied, as 
alſo of the Parſons, Uicars, Pariſh Pꝛieſts, and other having intereſt tn ſuch 
MWortuartes and Cozſe-pzeſents indifierently pꝛobided foz. 

Be it therefoze enaged, oꝛdained and eſtabliſhed by the Ring our Sovereign 
L 02d, and the Lows Spiritual and Tempozal, and the Commons of this Par · 
liament aſſembled, and by authozity of the ſame, that from the firſt day of 
April, in the pear of our Low God M. D. XXX. no Parſon, Uicar, Curate 
no2 Parich Pꝛieſt, ne any other ſpiritual perſon, no2 their Fermozs, Balliffs 
no2 Leſſees, ſhall take, receive o2 demand of any perſon 02 perſons within this 
Realm, fo2 any perſon 02 perſons dying within the fame, any manner Yoxtua- 
ry 02 Coxſe-pzeſent, ne any ſum 02 fums of monp, ne any other thing fo? the 
lame, moze than is hereafter mentioned: Me alſo ſhall convent 02 call any 
yerſon oꝛ perſons befoze any Judge ſpiritual foz the Recovery of any ſuch Mod · 
tuaries oꝛ Cozſe-pzeſents, 02 any other thing fo2 the ſame, moꝛe than is here⸗ 
after mentioned, upon pain to fozfeit fo2 every time ſo demanding, receiving, 
taking. oz conventing, 62 calling any ſuch perſon oz perſons befoze any ſpi⸗ 
ritual Judge, ſo much in value as they ſhall take above the ſum limited by this 
ac: And over that xls. to the party grieved contrarp to this A : fo2 the which 
foxfeiture the party ſo grieved contrary to this da ſhall have an action of debt, 
by wait, bill, plaint oz infozmation in any of the Kings Courts, wherein no 
wager of Law, efſoin, no2 pꝛotedion ſhall be allowed. 

Fuſt, Jt is oꝛdained, eſtabliſhed and enacted, That no manner of Yoztuary 
ſhall be taken oz demanded of any perſon whatſoever he be, which at the time 


ol his death hath in moveable goods under the value of r marks. Alſo that no 


Mortuary ſhall be given oz demanded from hencefozth of any manner perſon, 
but only in luch place where heretofoze Moztuaries have been uſed to be patd 
and given, and in thoſe places none otherwiſe but after the rate and kom — 
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after mentioned. Me that any perſon pay Poztuaries in moze places than 
one, that is to ſay, in the places of their moſt dwelling and habitation, and 
there but one Boxtuary. Moz no Parton, Uicar, Curate, Pariſh Peſt, 
02 other, thall foz any perſon dying 02 dead, and being at the time of his death, 
of the value in moveable goods of x marks oz more, clearly above his debts 
pald, and under the ſum of xxx li. take foz a Moꝛtuary above tij 8. tv d. in 
the whole: and fo} any perfor dying oz dead, being at the time of his death 
of the value of xxx li. 02 above clearip, above his debts patio, in moveable 
goods, and under the value of xl it. there ſhall no moze be taken o2 vemand- 
ed foz a Yoztuary than vj s. viif d. in the whole: and fo2 any perſon dying oz 
dead, having at the time of his death of the value in moveable goods of xl if. 
oz above, to any ſum, whatſoever it be, clearty above his debts patd, there 
ſhall be no moze taken, paid oz demanded fo2 a Yoztuary than x s. in the 
Pyovided alway, That fo2 no woman being covert baron, no2 child, ne fo2 
any perſon not keeping houſe, any manner Yoztuary be patd, ne that any 
Parton, Uicar, Curate, Patich Pꝛieſt oꝛ other, ask, demand oz take fo 
any ſuch woman, child, oz koꝛ any perſon not keeping houſe, dying oz dead, 
any manner thing oz mony, by wap of Yoxuary, ne alſo fo2 any way faring 
man, oz other that dwelleth not, ne maketh reſidence in the place where thep 
ſhall happen to die, but that the Moztuarp of ſuch way-fartng perſons be an- 
ſwerable in places where Yoxuaries be accuſtomed to be paid, and in man⸗ 
ner and koꝛm, and after the rate betoze mentioned, and none otherwiſe, in the 


place 92 places where ſuch way-faring perſons at the time of their death had 


their moſt habitation, Houſe and dwelling places, and no where elſe. 
Novided alway, That it ſhall be lawful to all manner Parſons, Uicars, 
Curates, Parich Pueſts, and other ſpiritual perſons, to take and receive 
any manner ſum of mony, oz other thing, which by any perſon dying ſhall 
foztune to be diſpoſed, given oz bequeathed unto them, o2 any of them, oz 
- 12 bigh Altar of the Church, This Ac o2 any thing mentioned notwith⸗ 
ng. 
And be it allo enacted by the authozity akoꝛeſald, That no Moꝛtuaries no2 
Corſe-pzeſents, ne any ſum oꝛ ſums of monp, oz other thing, fo2 any Yoztua- 
ry 02 Cozſe-peſent, ſhall be demanded, taken, received oz had in the parts of 
Wales, no? in the Marches of the ſame, no} in the Towns of Calice oz Berwick, 
no? in the Marches of the ſame, but only in ſuch parts and places of Wales, 
Marches and Towns afozeſaid, where Moztuaries have been accuſtomed to be 
taken and paid. And in thoſe parts and places no Yoztuaries noz Coyſe- 
preſents, ne any other thing foz Moztuary oz Cozle⸗pꝛeſent from hencefozth 


(hall be demanded, taken, received oz had, but only after the fozm, o2der and 
manner above (pecified in this pꝛeſent Ag, and none otherwiſe, ne of any other 


perfon oz perſons than is limited by this pꝛelent aa, upon the pain contained 
iu this pꝛelent Ac. | 

Pꝛovided alſo, That it (hall be lawful to the Biſhops of Bangor, Landaff, 
St. Davids and St. Aſaph, and likewiſe to the Archdeacon of Cheſter, to take 
ſuch Boztuartes of the Pꝛieſts within their Dioceſs and Jurisdigions, as here, 
tofoze have been accuſtomed. Pꝛovided alſo, That in ſich places where Moz⸗ 
tuartes have been accuſtomed to be taken of leſs value than is afozeſaid, that 
no perſon ſhall be compelled to pay in any ſuch place any other Boztuary, 02 
more foꝛ any Yoztuary than hath been accuſtomed, ne that any Boztuary in 
ſuch place ſhall be demanded, taken, received oz had of any perſon oz perſons 


exempt by this Aa, no2 in anp wiſe contrary to this Act, upon the pain aloze 
limited. Stat. 21 H. 8. c. 6, | | 
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464 7 be Clergy: Han, Law: Or, Chap. 52. 
Fozalmuch as divers and many. the King our Sovereign Lozds Subjeqs, 
inhabited within the, Archdeaconrp of Richmond in the County of York, be, 
and of long time have been ſoze and grievouſly-eraced and impoveriſhed by 
the Parſons, Uicars. aud others, ſuch as have Benefices and Spiritual 
Þzomottons within the lame, as by taking of every -perſon, when he dyett, 
in the name of a Penſion oz of a Poztion, ſometime the ninth part of all 
his Hoods and Chattels, and ſometime the third part, to the open and ma⸗ 
nifeſt impoveriſhing of moſt of all the King's:-poo2 Subjeas inhabited and de. 
ceaſing within the lame. 12-3496; 1 13.40 3450 
CUherefoze be it ozdained, enacted and eſtabliſhed by the King our Sove- 
reign Lo, the Lozws Spiritual and Tempozal, and the Commons in this 
preſent {Iarliament aſſembled, and by the authozitp of the ſame, that from 
the Feaſt of St. Mark the Evangeliſt next coming, no manner of Spiritual 
perſon, oz others now having, oz that from the ſaid Feaſt ſhall have any man- 
ner of Benefice, oz other Spiritual Pzomotion within the ſaid Archdeaconty, 
ſhall in no wiſe ask, levy, demand oz take, after the deceaſe of any perſon o; 
perſons, any ſuch Poztions 02 Penſions, no2 any other demand oz duty in 
the name 02 lieu of the ſame, upon pain to incur ſuch dangers, fozfeitures 
and penalties, as be contained in the Statute of Pꝛoviſozs, made the five 
and twentieth year of the Reign of our moſt noble P2ogenito2 Ring Edward 
the Third: But that all and every the King's Subjects of the ſald Archdea- 
conry, and their Erecutozs and Adminiſtratozs, from hencefo2th ſhell be oz: 
bered, intreated and uſed koz their Goods and Chattels after their deccaſe, 
in like manner, kozm, ozder and condition, as is contained in the Statute 
made in the one and twentieth year of pour moſt noble and vicoztous Reign, 
fo; pzobate of Teſtaments, and none otherwiſe, any ſuch Cuſtom, Bull, 
Compoſition, P?2eſcription oꝛ Oꝛdinance heretofoze had, obtained oz uſed to 


the contrary, within the afozeſatd Archdeaconry, in any wiſe notwithſtanding. 
Stat. 26 H. 8. cap. 15. | 


As to Offerings, Oblations or Obventions, which are all the ſame, it hath 
alſo been enacted, Pꝛovided always, and be it enaded by the authozity afoze- 
laid, That all and every perſon and perſons which by the Laws and Cuſtoms 
of this Realm ought to make oz pay their Offerings, ſhall yearly from hence- 
koꝛth well and truly content and pay his 02 their Offerings, to the Parſon, 
Uicar, Pꝛopꝛietoꝛ, 02 their deputies o2 fermozs of the Pariſh oz Pariſhes where 
it ſhall foztune o2 happen him oz them to dwell oz abide: and that at (ſuch 
four Dffering-days, as at any time heretofoze within the ſpace of four years 
laſt paſt, hath teen uſed and accuſtomed fo2 the payment of the ſame, and in 


default thereof to pay fo2 the (aid Offerings at Eaſter then next following, 
Stat 2 & 3 Ed. 6. cap. 1 


Under this Duty of Offerings are comprehended, not only thoſe ſmall ac- 
cuſlomary Sums commonly paid by every perſon when he receives the Sa- 
crament of the Lord's Supper at Eaſier, which in many places is by Cuſtom 
Two Pence from every Communicant, and in London a Groat an Houle, but 
allo the accuſtomary Payments for Marriages, Chriſtnings. Churchings and 
Burials ; Theſe properly belong to the Parſon or Vicar of the Church where 
they are made, and are recoverable by Law in ſuch places and caſes only, 
where there is a Cuſtom for the payment of certain Sums upon the perfor- 
mance of theſe ſeveral Duties. | : 

The Profits of ſome Churches alſo do conſiſt partly in Penſions or Annui- 
ties, Portions of Tithes, Corrodies, Indempniries, Sinodies and Proxies due 
and payable from other Churches or Perſons in reſpect thereof; Remedy to 
recover which is given by the Statute following. 


Where 


— 
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Where the Arcbbiſhops, Biſhops, Archdeacons, and the other Eccleſiaftt- 
cal perſons, of both the Pꝛovinces of Canterbury and York, within this Realm 
of England, have heretofore in the right of their Churches, had and received 
out of the late Monaſteries, Abbarhtes, Puozies, Nunneries, Colledges, 
Hoſpitals, Pouſes of Frters, and other Religious and Eccleſiaſtical Houſcs 
and places now diſſolved, and out of the Manoꝛs, Lands, Tenements, and 
Dereditaments belonging to the lame, divers penſions, pozttons, cozodies, in- 
demntities, (ynodtes, Proxies, and other profits: And where alſo in the 
Parliament begun and holden at Weſtminſter, the eight and twentieth day of 
April, in the one and thirtieth year of the Reign of our Sovereign Lozd Hen- 
ry the Eighth, by the grace of HDD, King of England, France and Ireland, 
Dekender of the Faith, and of the Church of England, and alſo of Ireland, in 
Earth the-Supzeme Dead, Jt was odatned and enacted by the Authozity of 
the lame Parliament, That as well the ſaid late Monaſteries, Abbathies, 
Puoztes, Nunneries, Colledges, Hoſpitals, Houſes of Frters, and other Re- 
ligious and Eccleſiaſtical Poules and places, with the Manozs, Lands, Tene- 
ments, Hereditamens, and other p2ofits belonging unto the lame late Mona- 
ſtertes, Abbathies, P2iozies, and other Religious and Eccleſiaſtical Pouſes 
and places as then were, oz then hereafter ſhould come unto the King's High: 
neſs hands, (ſhould be veſted, deemed and adjudged in the actual and real poſ: 
ſeſſion and ſeiſon of the King's Dighneſs, his Deirs and Succeſſozs: 

Saving to all and every perſon and perſons, and bodies politick, and their 
heirs and ſacceſſoꝛs, and the heirs and ſucceſſo2s of all and every of them, o⸗ 
ther then the late Abbots, Puozs, Abbeſſes, Puozeſſes, and other Eccleſiaſtical 
Governo2s and Hoverneſles of the ſaid late Bonaſtertes, Abbathies, Portes, 
Nunneries, Colledges, Hoſpitals, Pouſes of Friers, and other Religious 
and Eccleſiaſtical houſes and places, and their Succeſſozs, and the Succeſlors 
of everp of them, and ſuch as pꝛetend to be Founders, Patrons 02 Oono2s 
of ſuch Bonaſteries, Abbathies, P2iozes, Munneries, Colleges, Poſpitals:- 


Houſes ot Friers, and other Eccleſiaſtical houſes and places, 02 of any ma 


nos, meſſuages, lands, tenements, oz other hereditaments belonging to 
the lame, 02 to any of them, their Heirs and Succeſſozs, and the Peirs and 
Ducceſſo1s of every ſuch Founder, Patron oꝛ Donoz,and the then Abbots, Pu⸗ 
92s, Abbefſes, ]P2iozefſes, and other Eccleſiaſtical Governozs andGoverneſles of 
(uch Bonaſteries, Abbathies, Pꝛiozies, Munneries, Colleges, Poſpitals, houſes 
of Friers,and other Religious and Eccleſiaſtical houſes and places, which then 
hereafter ſhould happen to be diſſolved, ſuppeſſed, renounced, relinquiſhed, fo2- 
keited, given up, oꝛ come to the Kings Þighneſs, and ſuch as pꝛetendtobe Foun⸗ 
ders, Patrons oz Dono!s of ſuch Monaſteries, Abbathies, Pꝛiozies, Munne- 
ries, Colleges, Þoſpitals, Pouſes of Friers, and other Eccleſtaſtical houſes and 
places, 02-of any manoꝛs, meſſuages, lands, tenements oz other hereditaments 
to the ſame belonging, oꝛ to any of them, their heirs and facceſſozs, and the 
heirs and ſucceſſors of every of them, all ſuch. right, title, claim, intereſt, 
polſeſſion, rents, charges, annuities, leaſes, ferms, offices, tees, liveries, li- 
vings, potions, penſions, cozrodies, commons, ſinodies, pꝛoxtes, and other 
pꝛofits which they oꝛ any of them have, claim, ought, map o2 might have had 
in o2 to the Pꝛemiſes, 02 to any part 02 parcel thereof, in ſuch like manner, 
fozm and condition, to all tntents, reſpects, conſtrucions and purpoſes, as 
if the ſame Act had never been had ne made, (rents ſervices, rents ſeck, 
and all other ſervices and ſuits only except) as by the ſame dd among divers 
other things therein contained mote platnly is ſhewed, and may appear. 
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And yet notwithſtanding the laid general ſaving contained in the ſaid ga, 
the ſatd Archbiſhops, Biſhops, Archveacons, and other Eccleſiaſtical perſong 
of both the ſatd Pꝛovinces of Canterbury and York, be and ſithin the making 
of the ſaid dd have been diſturbed and denied of the Having, receiving and 
gathering of the ſaid penſions, poztions, cozrodies, indemnittes, ſinodies 
and pꝛoxies, with other pꝛofits belonging unto them, bp divers of the fermozg 
and occupiers of great part and parcel of the ſatd manozs, lands, tenements 
and hereditaments of the ſaid late Monaſteries, and other Eccleſiaſtical houſes 
and places, oz being parcel of the poſſeſſions of them, and have no direc mean 
to obtain, recover, oz come to the ſame, not only to their great hurt and dq- 
mage, bnt aiſo like to grow, and be to the great loſs and diſheriſon of the 
Kings Majeſty, concerning his Firſt fruits and Tenths 

Foz refozmation whereof, be tt ozvatned, eſtabliſhed. and enaced by the 
Kings Þighneſs, with the aſſent of the Lozds Spiritual and Tempozal, and 
the Commons in this p2eſent Parliament afſembled, and by the authozity of 
the lame, That if any perſon 02 perſons being kermoꝛ 02 occupier of any ma: 
no2s, lands, tenements, parſonages, benefices, 02 other hereditaments of 
any of the (aid late Monaſteries, oz Eccleſiaſtical houles oz places, 0? be- 
longing to them, oz any of them, by the Kings Pighnels gift, grant, ſale, 
exchange 62 otherwiſe, out of which pzemiſes any ſuch poztions, penſions, ca- 
rodies, indemnities, ſinodies, pories, 02 anp other p2ofits, have been here: 
tofoze lawfuilp going out, anſwered 02 pald to any of the Archbiſhops, Bi 
ſhops, Archdeacons and other Eccleſiaſtical perſons aboveſaid, do at any 
time after the firſt day of April next coming, wilfully deny the payment there- 
of, at the days of payment heretofore accuſtomed, of any of the (aid Penſions, 
po2tions, co2rodies, indemnities, ſinodies, pꝛoxies, 0} any other pzofits, where: 
of the ſatd Archbichops, Biſhops, Archdeacons, oz other Eccleſiaſtical perſons 
were in poſſeſſion, at 02 within ten years next bekoze the time of the diſſolution 


of any ſuch Monaſteries, oz other Eccleſiaſtical Þouſeg-02 places, that then it 


ſhail be Lawful fo2 the came Archbiſhops, Biſhops, Archdeacons, oz other Ec 
cleſtaſtical-perſons afozeſaid, being (o denied to be ſatisfied and paid thereof, 
and having right to the ſame thing in demand, to make ſuch pzoceſs as well 
againſt every (uch perſon and perſons as ſhall ſo deny payment of the (ame 
penſion, pozttons, cozrodies, pꝛoxies, indemnities, ſinodies, oz any other p20- 
fits which of right ought to be paid, as is afozeſaid, as againſt the Church 02 
Churches charged with the lame, as heretofoze they have lawfully done, and 
as by, and accozding to the Laws and Statutes of this Realm they may now 
Lawfully do, ko the tzue payment and recovery thereof: And if the party de⸗ 
fendant be lawfully convict in any ſuch ſuit, cauſe oz matter, accowing to 
the Eccleſiaſtical Laws: then the party plaintiff ſhall have and recover againſt 
the party defendant the thing in demand, and the value thereof in damages, 
with bis Coſts ko his Suit. 15 125 
And be {t further oꝛdained and enacted by the Authozity akoꝛeſald, Chat if it 
koztune the cauſe oꝛ matter of variance between any of the ſaid parties be 
determinable at the common Law, that then the party grieved, to Sue fo? his 
recovery and remedy therein at the common 4 And if the party defendanc 
fo2tune to be, by the courſe of the common Law, lawfully condemned to the 
party plaintiff, then the laid party plaintiff all likewiſe have and recover a. 
gainſt the party defendant the thing in demand, and the value-thereof in da⸗ 
mages, with his Coſts fo2 his Suit, zen) 420! 1 
]10ovided alway, aud be it enacted by the authozity afozeſaid, That all and 
ſingular ſuch of the ſaid Archbiſhops, Biſhops, Archdeacons, and other Cccle- 
fiaſtical Perſons, which have right o2tttie to claim, demand, oz enjoy ors 


— 
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the laid penſions,poztions, corodics, indemnittes, ſinodies oz pꝛoxies againſt a- 
ny perſon o2 perſons, to whom the King hath made, oz hereafter ſhall make in 
waiting under Seal, any ſale, gift, grant, oꝛ leale, fo2term of life oz lives, o2 years, 
of any of the ſald mano2s, lands, tenements, parſonages, benefices, and other 
hereditaments, charged 02 chargeable to oꝛ with any of the ſaid penſions, poz- 
tions, cozrodies, indemnities, ſinodies 02 p2ortes, and allo hath covenanten, . 
granted, p2omiſed oz agreed, 02 hereafter ſhall covenant, grant, pzomiſe oz 
agree, by the ſaid witing to acquit, diſcharge, 92 ſave harmleſs the ſame 
perſon oz perſons, of all penſions, poztions, cozrodies, indemnitleg, ſnodies 
and pzories, going out of the pꝛemiſes 02 any parcel thereof, as be o? ſhall be 
mentioned in the ſame wiitings 02 any of them, ſhall Sue fo? their remedy 
and recovery thereof in the Court of the Augmentations of the Revenues 
of the King's Crown, and not elſewhere : And that the party defendant ha⸗ 
ving any ſuch diſcharge, being convented, called 02 ſued to any other Court 
oz place, 02 befoze any other Judge, fo2 any the cauſes aboveſatd ſhall be 
diſcharged and diſmiffed out of the lame Court oz place without any thing 
paying fo2 the ſame, by the only ſhewing fo2th any of the (aid wzftings, Sea- 
led under any of the King's Seals, pꝛoving oz declaring the Ring to have co- 
venanted, pzomiſed'o2 agreed to acquit, diſcharge o2 fave harmleſs the (aid 
party defendant thereof, as is afozeſatd; Any thing contained in this Aa to 
the contrary notwithſtanding. Stat. 34 and 35 H. 8. c. 19. 

And in Caſes when any of theſe Duties were due from any Religious 
Houſe diſſolved, and the King did of new Incorporate a Society, as Dean 
and Chapter, and give to them the whole Scite of ſuch Religious Houſe with 
all Mannors, Lands, Tenements and Hereditaments parcel thereof; ſuch 
Duties are due and payable from the new Corporation, and if a Corporation 
be ſurrendred ot diſſolved by the Death of the Members, and the King 
doth incorporate them by a new name, an Annuity before payable by the 
ſaid Corporation is not determined, Trin. 32 Eliz. The Biſhop of Rocheſter's 
Caſe, 2 Anderſon 106. Eſpecially theſe Duties remain by veriue of the a- 
foreſaid Statute, becauſe they were in Efſe at the time of the making there- 
of, and not Extinguiſhed by the ſurrender of the Religious Houſes, for 
their Corporations were not diſſolved by their Surrender, until all the Re- 
ligious perſons had relinquiſhed their Houſes and Habits, Trin. 2 Jac. in 
the Exchequer. The King and Dr. Forth's Caſe, Davis p. 1. 
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CH AP. LI 


Iithes, Martuaries, Oblations and other C hurch duties in 
| what Courts to be Sued for. 


Am come now to ſpeak to the Second Queſtion with reſpect to the Pro. 

1 fits belonging to an Eccleſiaſtical Benefice, viz. what remedy the Law hath 

2 the Owner for the recovery of them, or Satisfaction for them, being 
etained. - - uf ed 15:45 7% 

Theſe Profits do conſiſt of Tithes of all forts, or other Recompence for 
them, Penſions, Mortuaries, Offerings (called alſo Oblations and Obventi. 
ons) under which are comprehended all cuſtomary payments for Marriages, 
Chriſtenings, Churchings and Buryals, and have been and yet are recoverable 
in the Eccleſiaſtical Court, as is notorious. Theſe Courts anciently were 
thought ſufficient to compel by Church Cenſures, the Laity to render unto 
Churchmen their ſeveral dues, but tho ſuch reverence then was given to the 
Cenſures of the Church, yet ways were found out to vex the Incumbents 
by reaſon of their taking their Tithes, Gc. viz. By Scire Faciat, and AQi- 
ons for Goods taken away, ec. whereupon it was firſt Enacted, CUhereas 
Writs of Scire facias have veen granted to warn Pꝛelates, religious and o. 
ther Clerkes to anlwer diſmes in our Chancery, and to ſhew if they have any 
thing, oz can any thing ſay, wherefoze ſuch- diſmes ought not to be reſto⸗ 
red to the ſaid demandants, and to anſwer as well to us as to the party 
to ſuch diſmes : That ſuch CUrits from hencekozth be not granted, and that 
the pzoceſs hanging upou ſuch. TUrits be adnulled and repealed and that the 
parties be diſmiſſed from the Secular Judges of ſuch manner of pleas: 
Saving to us our right ſuch as we and our anceſtors have had, and were 
wont to have of reaſon. Jn witneſs whereof, at the requeſt of the ſaid 
Piꝛelates, to theſe pzeſent Letters we have ſet our Seal. Dated at London, 
the 8th dap of July, the year of our Reign of England the 18th, and of France 
the fifth, Stat. 18 E. 3. c. 7. 55 

(And afterwards it was Enacted thus) Jt is accowed, that at what time 
that any perſon of the holy Church be drawn in plea in the ſecular Court fo? 
fo his own Tithes taken by the name of goods taken away, and he which 
is ſo drawn in plea, maketh an exception, oz alledgeth that the ſubſtance 
and ſuit of the buſineſs is only upon Tithes due of right and of poſſeſſion to 
his Church, oz to another his Benefice : that in ſuch caſe the general aver- 


ment ſhall not be taken without ſhewing ſpecially how the ſame was his Lay: 
cattle, 1 Rich. 2. c. 14. | 


After this no Statute was made about the profits of the Church, Till Stat. 
21 H. 8c. 6. was made about Mortuaries which is ſet down c. 51. But this 
Law was made to the Prejudice rather than to the Advantage of the Church, 
and at a time when divers other Laws were made for the leſſening the Power 
and Intereſt of the Clergy, to the great abatement of rhat reverence which the 
People had to the Clergy and Cenſures of the Church, ſo that it was thought 
neceſſary to Enact as followeth. 

Fozalmuch as divers numbers of evil diſpoſed perſons inhabited in lundzy 
Counties, Cities, Towns and Places of this Realm, having no reſped to 
their duties to Almighty God, but againſt right and good conſcieace, having 

- attempted to ſubtrac and withhold in ſome places the whole, and in ſome = 


and injuries, have attempted in late time paſt to diſobey, contemn and de⸗ 
ſpiſe the pzoceſs, laws and decrees of the Eccleſiaſtical Court of this Realm, 
in moze temerous and large manner than befoze this time hath been ſeen : 
Fo? refo2mation of which ſaid injuries, and fo2 unity and peace to be pꝛeſerved 
amongſt the Kings ſubjecs of this Realm, our Sovereign Low the King be- 
ing ſupꝛeam head on earth under God, of the Church of England, willing the 
ſpiritual rights and duties of that Church to be pzeſerved, continued and main⸗ 
rained, hath ozdained and enacted by authozty of this preſent Parliament, That 
every of his ſubjects of this Realm, England, Ireland, Wales and Caleis, and 
Marches of the ſame, accozding to the Eccleſtaſtical laws and ozdinances of 
his Church of England, and atter the laudable uſes and cuſtoms of their Pa. 
riſh, oz other place where he dwelleth, oz occupteth, ſhall pield and pay his 
Tithes and Offerings, and other duties of holy Church, and that fo2 ſuch 
fubtragions of any of the ſald Tithes, Offerings, oz other duties, the Par⸗ 
ſon, Uicar, Curate, oz other party in that behalf grieved, may by due pꝛo⸗ 
ceſs of the kings Eccleſiaſtical laws of the Church of England, convent the 
perſon 02 perſons offending, befoze his Dydinary, oz other competent Judge 
of this Realin, having authozity to hear and determine the right of Tithes, 
and alſo to compel the ſame perſon 02 perſons offending, to do and pield their 
ſafd duties in that behalf, and fn caſe the D2dinary of the diocels, 02 his Com- 
miflary, 02 the Archdeacon oz his Official, oꝛ any other competent Judge afoze- 
ſaid, fo any contempt, contumacy, dilobedience, oꝛ other misdemeano? of the 
party defendant, make inkozmation and requeſt to any of the Kings moſt ho- 
nourable Council, oz to the Juſtices of the Peace of the Shire where ſuch 
offendo? dwelleth, to aſſiſt and aid the lame D2dinary, Commiſſary, Archdea- 
con, Official o2 Judge, to ozder oz refozm any ſuch perſon in any cauſe befoze 
rehearſed : that then he of the Kings ſaid honourable Council, oz ſuch two 
Juffices of Peace, whereof the one to be of the Quorum, to whom ſuch in⸗ 
koꝛmation 02 requeſt ſhall be made, ſhall have full power and authozity by vit- 
tue of this Aa, to attach, oz cauſe to be attached the perſon oz perſons a- 
gainſt whom ſuch tnfozmattion o2 requeſt ſhall be made, and to commit the ſame 
perſon o perſons to ward, there to remain without ball oz mainpziſe, till that 
he oz they ſhall have found ſufficient ſurety, to be bound by recognizance, 02 o. 
therwiſe bekoꝛe the Kings ſaid Chancelloz, oz Juſtice of Peace, oz any other 
like Chancelloz, oz Juſtice of Peace, to the uſe of our ſaid Sovereign Lozd 
the King, to give due obedience to the pzoceſs, pꝛoceedings, decrees and ſen- 
tences of the Eccleſiaſtical Court of this Realm wherein ſuch (ſuit oꝛ matter 
fo? the pꝛemiſſes (ſhall depend oz be. And that every of the Kings ſatd Coun: 


celloꝛs, 02 two Juſtices of the Peace, whereof the one to be of the Quorum, 


as is afozeſaid, ſhall have full power and authozity by virtue of this Aa, to 
take, receive and recoꝛd Recogniſances and Obligations in any of the cauſes 
above wiitten. | 
Pꝛiꝛovided alway, That this Act 02 any thing therein contained, ſhall not ex: 
tend to any inhabitant of the City of London, ko oꝛ concerning any manner of 
Tithe, Offering, oz other Eccleſiaſtical duty, grown and due to be paid oz yielden 
within the ſame City, becauſe there is another oder made fo2 the payment of 
Tithes and other duties within the lald City. wb 
P2ovided alſo, That every perſon and perſons, being party oz parties to any 
ſuch ſuit, ſhall and may make and have his and their lawful acton, demand oz 
poſecutton, appeals, pzohtbitions and all other their lawful defences and re- 
ed | medies 
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medies in every (uch (uit, accoding to the (aid Eccleſiaſtical Laws, and Laws 
and Statutes of this Realm, in as ample and liberal manner and fozm as they 
oꝛ any of them might have had, if this Act had never been made: Any thing in 
this Ac above witten notwithſtanding, 

Pꝛouided always, and be it enacted by authozity afozeſaio, That this Ag foz 
recovering of Tithes, ne anp thing therein contained, ſhall take fozce and et. 
fect, but only until ſuch time as the Kings Dighneſs, and ſuch other xxxij per: 
ſons, which bis Highneſs ſhall name and appotnt (oz the making and eſtabliſh. 
ing of ſuch Laws as his Dighneſs ſhall affirm and ratifte to be called the Ec. 
cleſiaſtical Laws of the Church of England: and after the ſald Laws ſo ra: 
tified and confirmed as is afozeſatd, that then the (aid Tithes to be paid ta 
every Eccleſiaſtical perſon, accozding to ſuch Laws, and none otherwiſe, 
Stat. 27 H. 8. cap. 20. 646 

Note, That the aforeſaid Statute doth not only extend to Tithes, but alſo to 
Offerings, and all other Duties of che Church, and it is rf in force, notwith- 
ſtanding the laſt Clauſe rherein, For that the King and Thirty two Perſons by 
him appointed, never made and eſtabliſhed any Laws, to be called The Kings 
Eccleſiaſtical Laws, and this Statute is confirmed by Star. 2 & 3 Ed. 6. cap. 13. 

After the aforeſaid Statute upon the Diſſolution of Abbies, ec. Tithes, G. 
came to the King, and from him to divers Lay People, who by the 
courſe of the Eccleſiaſtical Laws could not fue for them in the Eccleſiaſtical 
Courts ; and having at that time no remedy for them in the Temporal Courts, 
the following Act was made for their relief: | 

CUhereas divers and many perſons inhabiting in ſundzy Countries and pla- 
ces of this Realm, and other the Kings domintons, not regarding their du- 
ties to Almfghty God, and to the King our Sovereign Lo2d, but in few years 
paſt moze contemptuouſly and commonly pꝛeſuming to offend and infringe the 
good and wholſom Laws of this Realm, and gracious commandments of our 
ſaid Sovereign Lozd, than in times paſt hath been ſeen oz known, habe not 
letted to ſubtract and withdzaw the lawful and accuſtomed Tithes of Com, 
Pap, Paſturages, and other ſ(o2t of Tithes and Dblations commonly due to 
the Owners, Pꝛopzietaries and Poſſeſſozs of the Parſonages, Clicarages, 
and other Eccleſiaſtical places of and within the ſaid Realm and Dominions, 
being the moze encouraged thereto, ko; that divers of the Kings Subſeds, be- - 
ing Lay perſons, having Parſonages, Ctcarages and Tithes to them and 
their Heirs, oz to them and to their Heirs of their bodies lawfully begotten, 02 

koꝛ term of life 02 pears, cannot by the ozder and courſe of the Eccleſiaſtical 

Laws of this Realm ſue in any Eccleſlaſficat Court foz the wongful with: 

holding and detaining of the ſaid Tithes oz other duties, no? cannot by the 
o2der of the Common Laws of this Realm have any due remedy againſt any 
perſon 02 perſons, their Þeirs oz Aſſigns, that wꝛongkully detaineth o2 with- 
holdeth the ſame : by occaſion whereof much controverſie, (uit, variance and 
diſcoꝛd is like to infurge and enſue among the Kings ſubjects, to the great de⸗ 
triment, damage and decay of many of them, tf conventent and ſpeedy remedy 
therefoze be not had and pꝛovided. 

Wherefoze it is oꝛdained and enaged by our ſaid Sovereign Lo2d the King), 
with the aſſent of the Lows ſpiritual and tempozal, and the Commons in this 
pteſent Parliament aſſembled, and by authozity of the ſame, that all and ſin- 
gular perſons of this his ſaid Realm, oz other his Dominions, of what eſtate, 
degree 02 condition ſoever he 02 they be, ſhall fully, truly and effecually divide, 
ſet out, yield, oꝛ pay all and ſingular Tithes and Offerings afozeſaid, accozving 
to the lawful Cuftoms and Uſages of the Pariches and places wa on 
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Tithes 02 Duties ſhall grow, ariſe, come oz be due. And in caſe that ſhall 
happen any perſon oꝛ perſons of his o2 their ungodly oꝛ perverſe will and mind, 
to detain and withhold any of the ſaid Tithes oz Offerings, oz any part oꝛ par: 
cel thereof, then the perſon oz perſons being Eccleſiaſtical 02 Lay perſon, ha- 
ving cauſe to demand 02 have the ſaid Tithes oz Offerings, being thereby 
wꝛonged 02 grieved, (hall and may convent the perſon oz perſons ſo offending 
befoze the Oꝛdinary, his Commiſſary, oz other competent Miniſter o2 lawful 
Judge of the place where ſuch wong (hall be done, accozding to the Eccleſtaſti- 
cal Laws: And in every (uch caſe o2 matter of ſuit, the ſame Ozdinarp, Com- 
miſſary, 02 other competent Miniſter 02 lawful Judge, having the parties of 
their lawful Pꝛocuratoꝛs befoze him oz them, ſhall and may by virtue of this 
Act pꝛoceed to the examination, hearing and determination of every ſuch cauſe 
02 matter 02dinarily o ſummarily, accozding to the courſe and pꝛocels of the 
ſaid Eccleſiaſtical Laws, and thereupon may give ſentence accozdingly, 

And in caſe that any of the parties, fo any cauſe 02 matter concerning that 
ſuit, do appeal from the Sentence, Opder and definitive Judgment of the ſatd 
Dwinary oz other competent Judge, as is afozefaid, then the ſame Judge by 
vittue of this da, foxthwith upon fuch appellation made, ſhall adjudge to the 
other party the reaſonable coſts of his [uit therein befoze expended, and ſhall 
compel the ſame party appellant to (atisfie and pay the ſame coſts lo adjudged 


by compulſozy proceſs and cenſures of the laid Laws Eccleſiaſtical, taking 


ſurety af the other party to whom ſuch coſts ſhall be-adjudged and patd, to re- 
ſtoze the ſame cofts to the appellant, if after, the pꝛincipal cauſe of that ſuit of 
appeal ſhall be adjudged againſt the ſame party, to whom the (aid coſts ſhall 
be pielden: And ſo every Owdtnary o other competent Judge Eccleſiaſtical, by 
virtue of this da, ſhall adjudge coſts to the other party upon every appeal to 
be made in any ſuit oz cauſe of ſubtraction oꝛ detenſion of any Tithes oz Df- 
terings; 02 in anyother ſuit to be made fo2 02 concerning the duty of ſuch Tithes 
92 Offerings. en . ol SOT GH OTOL Kot, | 
And further be it enacted by the authogty-afozeſafd, That if any perſon 02 
perſons, after ſuch ſentence definitive given againſt them, obſtinately and wil- 
fully refuſe fo2 to pay their Tithes, oꝛ (uch ſums of Money lo adjudged, where- 
in they be condemned fo2 the lame, that then two Juſtices of the Peace koꝛ the 
lame Shire, whereof one to be of the Quorum, ſhall have authorty by this A, 
upon-info2mation, certificate 02 complatnt to them made by wiiting by the ſaid 
Cccleſjaſtical'Judge that gave the lame ſentence, to cauſe the ſame party ſo 
retuſing, to be attached, and committed to the next Goal, and there to re⸗ 
main without bail oz mainpuſe, till he oz they ſhall have found ſufficient ſitre- 
ties to be bound by recogniſance oz otherwiſe, befoze the ſame Juſtices, to the 
ule of our Sovereign-Low the King, to perfo2m the ſaid definitive ſentence and 
Judgmeut. (03333 £8 4 9J- $013 357 | 
Pꝛovided almays, and be it enacted by the authozity afozeſaid, That no per- 
ſon oz perſons thall be ſued oz otherwiſe compelled to yield, give oz pay any 
manner ok Tithes, fo2 any Panozs, Lands, Tencments oz other Peredita- 
ments, which by Laws o2 Statutes of this Realm are diſcharged oz not 
chargeable with the payment of any ſuch Tithes. 2 
Pꝛopided alſo, and be it enaded by authozity atozeſaid, That this Ac noz 
any thing therein contained ſhall in any wife bind the Inhabitants of the City 
of London and Suburbs of the lame, fo2 to pay their Tithes and Offerings with: 
in the ſame City and Suburbs otherwiſe than they ought oz ſhould have done 
befoze the making of this act; any thing in this Aa contained to the contrary 
notwithſtanding. 


And 
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And be it further enacted by the authozity afozeſaid, Thar in all caſes, where 
any perſon 02 perſons which now have 02 which hereafter ſhall have any eſtate 
of inhetitance, freehold, term, right oz intereſt, of, in oz to, any Patſonage, 
Uicarage, Poztion, Penſion, Tithes, Dblations, oz other Eccleſtaſtical 02 
Spiritual pꝛofit, which now be, 02 which hereafter ſhall be made tempozal, o; 
admitted to be, abide and go to 02 in tempozal hands and lap uſes and pꝛoſitg 
by the Law oz Statutes of this Realm, ſhall hereafter foztune to be diſfſeiſey, 
defozced, w2onged, oz otherwiſe kept oz put from their lawful inheritance, 
eſtate ſeiſon, poſſeſſion, occupation, term, right oz intereſt of, in oz to the 
ſame, oz of, in oz to any parcel thereof, by any other perſon oz perſons claim- 
ing 02 pꝛetending to have intereſt 02 title in 02 to the lame: That then in all 
and every ſuch caſe oz caſes, the perſon oz perſons ſo diſleiled, defozced, o; 
wongſully kept o2 put from his oz their right o2 poſſeſſion, as is afoze reheat. 
ſed, their heirs, wives, and ſuch other to whom fuch injury and w2ong (hail 
be done oz committed, ſhall and may have their remedy in the King's tem, 
poꝛal Courts, 02 other tempd92al Courts, as the caſe ſhall require, foz the re: 
covery, getting oz obtaining of ſuch inheritance, eſtate, freehold, ſeiſon, pol. 
ſeſſion, term, right 02 intereſt ; by Mrits oziginal of Przc* quod reddat, qf, of 
novel deſſeiſin, Mortdanc', Quod ei deforceat, Trits of Dower on other 
Writs c2iginal, as the caſe ſhall require, to be deviled and granted in the 
kings Court of Chancery, of every ſuch Parfonage, UGicarage, Pottion, 
Penſion, oz other pzofit called Eccleſiaſtical 02-Spiritual, ſo to be demand- 
ed accoꝛding to the nature and cauſe of the (uit thereof, in like manner and 
foꝛm as they ſhould, ought 02 might have had of oz to: Lands, Tenements, o? 
other Dereditaments fn ſuch manner to be demanded: And that CCrits of 
Covenant and other Tlrits to2 Fines to be levied, and all other Aſſuran- 
ces to be had, made 02 conveyed of any ſuch Parfonage, Uicarage, Pon. 
tion, Penſion, oz other p2ofit called Eccleſiaſtical oz Spiritual, as is afoz: 
ſaid, ſhall be hereafter deviſed and granted in the ſaid Chancery, accoꝛding as 
hath been uſed fo2 Fines to be levied and aſſurance to be had 02 made, o! con- 
veyed of Lands, Tenements oz other Hereditaments : And that all Judg⸗ 
ments, to be given upon any of the ſatd TUrits oziginal ſo to be deviſed 02 
granted of oz fo2 any the pzemiſes, oz any of them, and all Fines to be levi- 
ed and acknowledged in any of the Kings ſald Courts thereof, ſhall be of 
like fozce and effect in the Law, to all intents and purpoſes, as Judgments 

given and Fines levied of Lands, Tenements and Pereditaments in the 
lame Courts upon CUrits Oziginal therekoze duly purſued. and p2oſecuted, 
albeit no ſuch fozm of Writs oziginal-out of the faid Court of Chancery have 
heretofoze pzoceeded 02 been awarded. 

P2ovided alwaps, That this laſt Ac ſhall not ertend no2 be expounded 
to give any remedy, cauſe of acion oz ſuit in the Courts tempozal againſt 
any perſon oz perſons which ſhall refuſe oꝛ deny to let out his oꝛ their tithes, 
02 which ſhall detain, withhold oz refuſe to pay his tithes o2 offerings, o: 
any parcel thereof :; but that in all ſuch caſes the perſon 02 party being 
Eccleſiaſtical o2 Lay perſon, having cauſe to demand 02 have the ſaid 
tithes 02 offerings, and thereby wzonged oz grieved, ſhall take and have 
their remedy fo2 their ſaid tithes o2 offerings in every (uth cale in the ſpt- 
ritual Courts, accoding to the Oꝛdinance in the firſt part of this da men- 


tioned, and not otherwiſe ; any thing herein expzeſſed to the contrary there- 


of notwithſtanding, Stat. 3a H. 8. c. 7. 
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Nore, that this Statute doth only extend to Tithes and Offerings ; under 
which are comprehended, as is ſaid, all accuſtomary payments for Marriages, 
Chriſtnings, Churchings and Burials, but not to other Church Duties, as Mor- 
tuaries, Penſions, Corrodies, Proxies, &c. therefore Lay-men have no reme- 
dy for them in the Eccleſiaſtical Court by this Statute, nor are the Clergy Advan- 
taged by it, by Appeals or Sentences given, as in other Caſes, vi. Suits for Tithes 
and Offerings. : 

Note allo, (tho by this Statute the Appellant ſhall pay coſts of Suit 
to the other Party) that it was ruled, that if Sentence be given in the Spiritual 
Court, and coſts taxed, and the Defendant brings an Appeal; yet if the Suit 
did not appertain Originally, or properly to them, a Prohibition ſhall be awarded, 
as well to the Coſts as to the Principal Suit; for that the Statute is to take 
place only, when the Caule belongs properly to the Spiritual Court, Paſeh. 7 
Jac. Noy 137. Accordingly the Caſe was, that A. Parſon of B. ſued for Tithes 
in the Eccleſiaſtical Court, and C. Rector of D. came in pro intereſſe ſao there, 
and ſaid, that the Land for which Tithes are demanded were within his Pariſh, 
upon which they were at Iſſue; and this being found for him, Sentence was gi- 
ven for him. A. appeals, & c. and pending the Appeal, Coſts were aſſeſſed a- 
gainſt him in the firſt Court according to this Statute, and Proceſs awarded a- 

ainſt him. In this Caſe 4. (becauſe the Iſſue was tryable only ar Common 
Law) brought a Prohibition to the firſt Court from which he had appealed. 
Bur becauſe no Suit was there depending, for that he had removed ir thence by 
Appeal, a Conſultation was awarded, and held, that they might well proceed 
for the Coſts, but if he had not removed his Suit by Appeal, a Prohibition 
had been maintainable for him as to the Coſts, as well as the Principal, tho' he 
was Party to the Libel, Paſth. 32 Eliz. B. R. Tranſam's Caſe, 3 Croke 178. 

Tho in the recovery of Mortuaries, Penſions, Annuities, Proxies, ec. the 
Eccleſiaſtical Court is not Aided by this Statute, as hath been noted, yet theſe 
as other Church duties are recoverable in the ſaid Court, which appears as to 
Mortuaries, by Stat. 2 1 H. 8. c. 6. made for the ſetling and ending differences 
about Mortuaries, which ſee before in Chap. 5 2. but to the prejudice rather than 


the benefit of the Clergy. 
Anciently, viz. before the Stat. 21 H. 8. c. 6. was made, if doubt did ariſe 
whether there was a Cuſtom in a place to have ſuch things for a Mortuary, this 


was meerly triable in the Spiritual Court by the Statute of Articuli Cleri, 


which ſaith, That where a Suit is fo2 a Moztuary, Pꝛohihition ſhall not be 
granted Fitz. Nat. Brev. 51 and 53. 10 fl. 4.2. and 13 Ri. 2 Jurisd. 20. 
Kelteway fol 110. And when a Prohibition was granted, becauſe the Biſhop of 


Cheſter Sued in the Conſiſtory of Cheſter before the Commiſſary there, after the 
death of a Prieſt of the ſaid Dioceſs, Surmiſing, that by Cuſtom there, he 
ought to have for a Mortuary after the death of every Prieſt dying within the 
Archdeaconary of Cheiter, his beſt Horſe, or Mare, Bridle, Saddle, Spurrs, his 
| beſt Gown or Cloak, his beſt Hat, his beſt upper Garment under his Gown, 
his Tippet, his Signet or Ring. as due to him the ſaid Biſhop, and recites 
the Statute 21 H. 8. concerning Mortuaries. And the Plaintiff averr'd that 
there is no ſuch Cuſtom there, and that ſhe had paid a Mortuary to the Parſon 
of Bumbery. Jones and Whitlock wece of opinion, that a Prohibition ought not 
to be granted, and that it is not now grantable upon the Statute 21 H. 8. by 
reaſon that by the Proviſo therein, Mortuaries ſhall be paid in the Archdea- 
conry of Cheſter as before they have been accuſtomed, and ſo is out of rhe 
Statute, therefore the Cuſtom is triable in the Court Chriſtian ; yer becauſe 
Richardſon and Crokeheld the contrary, viz. that the ſurmiſe to have a Prohibi- 
tion was good, »zz. that there is no ſuch Cuſtom, and that it may be well tried 
at Common Law, for that the Statute appoints now what Mortuaries ſhall be 

Ppp paid, 


CAA FIT rent > => rn et ney 
— — — a 
SK 


— — 
2 


> 
9 ut”, — — — „ 
— 
* — 


— — a 
-- EE EE ws F 
* * : n . 
9.209 5 ww Vu Ae = _— WM * 
% . W „ £ ay * —— — —— — — — 
- 


n 
CES: 


—— — — 
| Ix, 5 4 


—— 


474 le Clergy-Man's Lam: Or, Chap: 53. 


paid, and that in the Archdeaconary of Cheſter, &c. ſuch Mortuaries ſhall be 
paid as have been accuſtomed, which they ſaid is iſſuable, and triable at Com. 
mon Law, eſpecially as this Caſe is, the Plaintiff ſurmiſing, chat ſhe paid the 
Mortuary to the Parſon of her Pariſh, and that there is no ſuch Cuſtom that 
ſhe ſhould pay it to the Defendant, therefore it was appointed that the Defen- 
dant ſhould plead or demurr, and then the Court would give Judgment upon 
the Record before them, Mich. 7 Car. B. R. Margaret Hind and Epiſcopus Ce- 
ſtriæ, 1 Croke 237. S0 if any one be drawn into the Spiritual Court for an 
matter contrary to the ſaid Statute, a Prohibition lies, as was reſolved in 16 
Eliz. Mich. 31 and 32 Eliz. B. R. White's Caſe, 3 Croke 151. 

So a Prohibition was moved for, where a Vicar Sued one in the Spiritual 
Court for a Mortuary, ſuggeſting that it was not due by Cuſtom to the Vicar, 
but ro the Impropriator, and that he had paid it ro the Impropriator, and chat 
the Statute 21 H. 8. had taken away all Mortuaries, but only where they 
were Payable by Cuſtom, and that Cuſtom is to be tried at the Common Lay, 
not in the Eccleiiaſſica Court. But the Court refuſed to grant a Prohibition, and 
ſaid, that the Spiritual Court may hold Plea of Mortuaries, notwithſtanding 
this Statute, for the Statute only takes away ſuch as were not due by Cuſtom; 
but here tis agreed that it is due by Cuſtom, but they differ only in the per- 
ſon to whom it ſhall be paid; and by Keeling and Windham Juſtices, the Sta- 
tute Enacts nothing de Novo, but leaves Mortuaries to be paid as formerly; 
and they being Originally Suable in the Spiritual Court, the incident queſtion 
here of Property, ſhall not alter the Juriſdiction; and they ſaid, that a Mortu- 
ary was due of Common Right at Common Law, without any Cuſtom, and 
chat a Mortuary at Common Law was Secundum melins animal after the Lords 
Hariot paid, Irin. 17 Car. 2 B. R. Mark v. Guilbert. 1 Siderfin 263, ſame Caſe, 
i Keble 919. Alſo a Prohibition was prayed to the Arches in a Suit there by 
Appeal, but begun in Landaff, where a Vicar Libelled, that after Debts and 
Legacies paid he ought to have a Mortuary, but did not lay any Cuſtom, be- 
cauſe Wales and Cheſter are excepted out of the Statute, and the Sugpeſtion to 
have the Prohibition was, that no Mortuary hath been uſed to be paid there, 
which Plea was refuſed by the Spiritual Court; but it appears not what was 
done in this Cale, only tis ſaid, that the Court inclined, that no Suit can be 
in 'Wales on the Statute, Mich. 24 Car. 2. B. R. John and Loid, 3 Keble 75. 
And it is ſaid, that if a Suit be commenced for a Mortuary in the Spiritual 
Court, no Prohibition ſhall be granted to ſtay their proceedings, unleſs they 
proceed contrary to the Statute ; Parſons Councellor 359. But the Court gran- 
ted a Prohibition Niſi, upon Suggeſtion that there was no ſuch Cuſtom, and 
that the Court below had refuted that Plea, Mich. 23 Car. 2 B. R. 2 Keble 
835. So the Cuſtom for paying any Mortuary being denied, and that matter 
ſuggeſted to the Court in order to obtain a Prohibition; it was ſaid by the 
Court, that Prohibitions have been granted, and alſo denied upon the like Sug- 
geſtions, and therefore ordered that the Defendant ſhould take a Declaration in 
a Prohibition as to a Mortuary and to try the Cuſtom ar Law, Mich. 1 V. and 
M. B. R. Proud v. Piper, 3 Modern Rep. 268. | | 

By the Opinion of the Lord Coke, no Mortuary is dueby Lay, but only by 
Cuſtom, which he ſays is proved by the words of rhe Statute of Circumſpecle 
agatis, which are, ub; Mortuarinm dare conſuevit, &c. 2 Inſt. 491. the conſtant 
courſe of pleading in Caſe of Mortuaries claiming them always to be due by 
Cuſtom ſhews it alſo to be ſo, 10 H. 4. 1. 7 H. 6. 26. 16 H. 7.5. And this 
opinion ſeems to be ſtill further confirmed by Linwood in his Gloſs upon the 
Canon made by Simon Langham, which Canon is only a Confirmation and 


Explanation of one before made by Robert Miuchelſey, where by the ſaid nee 
che 
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the reaſon of the payment of Mortuaries is declared to be, as a recompence 
to the Pariſh Church for the Perſonal Tithes and Oblations not duly paid by 
the deceaſed patty in his lifetime: Therefore Linwood ſays, where no Perſo- 
nal Tithes and Oblations have been ſubſtracted, but duly paid, the Second 
beſt Beaſt, (being the Mortuary directed to be paid by Canon) is not due by that 
Canon but theCultom ofthe place in ſuch caſe, is to be reſpected; by which words 
he ſcems to referr the payment of Mortuaries not within the reaſon of the 
Canon to Cuſtom only, Linw. de Conſuetudine, c. Statutam v. SubtraGionir, 
Mr. Selden tells us, that the uſage Anciently was (according to the Canons 
to bring the Mortuary along with the Corps, when it came to be buried, and to 
offer it to the Church as a Satisfaction for the ſuppoſed negligence and omiſſi- 
on the defunct had been guilty of in not paying his perſonal IJ ithes; and from 
thence it was called a corſe preſent, Selden Hiſtory of Tithes 287. 

It hath been alſo held that ſuch a right was veſted in the Parſon to have the 
Second beſt Beaſt for a Mortuary, (where by Cuſtom it was due) that he might 
Seize it where ever he could find it, 7 H. 6. 26. 16 H. 7. 5. And it is laid 
by ſome, that ſince the Statute 21 H. 8. c. 6. whereby Mortuaries are reduced 
to a certainty to be paid in Money, that an Action of Debr will lie upon the 
ſaid Statute in the Courts of Common Law, for recovery of the Sum 
due for a Mortuary, although before that Statute Mortuaries were only 
recoverable- in the Spiritual Courts; for although the Statute be only 
in the Negative, yet it Implies an affirmative, that thoſe rates ſet down in 
the Statute may be taken where by Cuſtom Mortuaries are due, ſo that the 
Statute has made it a Duty fixed in the party, and then by conſequence the 
Law will give a proper remedy for the recovery of it, See Parſon's Councellor 
359. But as I have never heard of any ſuch Action of Debt brought for a 
Mortuary, ſo I very much doubt whether ſuch Action is maintainabe, and ra- 
ther think that it is not, but that it ſtill remains as a matter Suable for, onl 
in the Spiritual Court: See 5 Coke, de Jure Regis Eccleſiaſtico f. 40. If any Par- 
fon, Vicar, &c. ſhall demand and take for a Mortuary more than is allowed 
by the Statute, or ſhall convent any perſon before any Eccleſiaſtical Judge 
ro recover the ſame, ſhall forfeit ſo much in value as he ſhall take more than 
is by the Statute limired, and Forty Shillings more to the party grieved, which 
2 be recovered by Action of Debt. See Coke's Entries 164, ſuch an Action 

ought. | 

1 Penſions, Portions, Synodals, e*c. tho the Court Chriſtian is not 
aided by the aforeſaid Statute of the 32 H. 8. yet as to ſuch of them which 
were Saved to Eccleſiaſticks by the Stat. 3 1 H. 8. c. 13. viz. from the King, 
and Lay Poſſeſſors, the ſaid Court is Aided by the Stat. 34 and 35 H. 8 
c. 19. 

| 3 that tho' the Portions, Penſions, & c. belonging to Eccleſiaſticks, 
were ſaved to them by a ſaving in Stat. 31 H. 8. yet there was no reme- 
dy for them in the Spiritual Court, untill this Statute, which recites the miſchief, 
and gave Jurisdiction to the a as tis ſaid in Roper and Balbroke's Caſe, 
Paſch. 7 Fac. C. B. Noy 149. And if a perſon Aided by this Statute Libels 
in the Eccleſiaſtical Court for a Penſion, exc. which was never demanded b 
him, although the Statute faith, that where it is willfully denied, the Part 
ſhall be Sued in the Eccleſiaſtical Court, yer no Prohibition ſhall be granted 
for that Cauſe, for that the Suit appertains Originally to that Court, Hill. 
6 Jac. B. R. between Bulbroke and Bridges, per Cur. Rolls 2 Abr. 300. nu. 8. 
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Note, that this Statute gives Remedy only for Penſions, and other dues 
that did ariſe out of Lands, Gc. which came to the Crown by the Statute of 
Diſſolutions; and therefore damages and coſts are not to be had by the Aid 
thereof, upon Suits for other Penſions, c. And it gives relief only for ſuch 
payments, of which Biſhops and other Spiritual perſons were in poſſeſſion, at 
or within ten years next before the diſſolution of the Houſe to which the 
thing belonged, by reaſon of which the Duty is demanded ; wherefore, ſuch 
Duties which have not been uſually paid within Memory, are not now reco- 
verable, unleſs by the general ſaving in Stat. 3 1 H. 8. c. 17. by Engliſh Bill in 
the Exchequer, or Chancery: ¶ Quære) But if they have been utually paid, 
it will then be preſumed, chat they were due and paid at the time of the Diſſo- 
lution, and ſo are recoverable with coſts and damages by this Statute, whence 
it follows, that Biſhops, &. are not relicyed by the Statute upon a Title ſhey- 
ed by Deed only, without Preſcription. 

And for other Penſions, and ſuch like Duties not ſaved by this Statute, but 
due commonly from Eccleſiaſtical perſons, they are alſo recoverable inthe Spi- 
ritual Court: And though the Libel ſnews, how that Tam per realem compoſiti- 
onem quam per antiquam & laudabilem conſuetudinem, ipſe & predeceſſores ſui hi- 
buerunt G. habere conſueverunt annualem penſionem, &c. and lo, as was urged the 
Penſion is demanded upon Temporal grounds, viz. Preſcription and real Com- 
poſition ; yet Coke and the reſt of rhe Juſtices held, that a Prohibition ought not 
to be granted,. for that the party had Election to Sue for the ſame in the Spi- 
ritual Court, or at the Common Law, both the parties being Spiritual Per- 
ſons. But they further ſaid, that if the party Sueth once at Common Law for 
a Penſion, and ſhall after Sue in the Spiritual Court for the ſame, a Prohibiti- 
on lies, becauſe by the firſt Suit he hath determined his Election, Trin. 10 Jac. 
C. B. Sprat and Nicolſon. Godbolt, Trin. 4x Eliz. B. R. Collier's Caſe, 3 Croke 675. And 
Popham and Fenner ſaid, that there would be a difference, where the Ordina- 

Ordains a payment as Judge, as in the Endowment of a Vicar ; there 
ſhall the Suit be in the Spiritual Court, and where the Patron and Ordinary 
make a grant in the time of Vacation, for there they charge as an Intereſt, 
and Gaudy laid, that for ſuch a Penſion, Suit may be either in the Temporal, 
or Spiritual Court, Trin. 41 Eliz. B. R. Collier's Caſe, 3 Croke 675. 20 H. 6. 
Ff. 17. 19 Ed. 3. Jariſdif. 28. See more of this matter Chap. 57. 

If a Suit be to be brought for a Penſion, or orher thing due out of a Parſo- 
nage, & c. it ſeems the Occupier tho a Tenant, ought to be Sued; and if 
part of the ReCtory be in the hand of the Owner, and part in the occupation 
of a Tenant, the Suit is to be againſt them both, Mich. 25 and 26 Flig. 3 
Sutton and Bowſel's Caſe, 1 Leonard 11. 
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Statutes 32 H. 8. and 2 and 3 E. 6. for the Payment of Tithes : 
What ſhall be a ſufficient ſetting forth of Tithes : Double or treble 
value for not ſetting forth Tithes, in what Courts to be ſued 


for. | 


HE Statutes mentioned in the former Chapter, not being thought ſufficient 
| to enforce the payment of Church Duties, and to ſupport the Eccleſiaſtical 

Courts in the recovery of them, it was further Enacted, here in the Par- 
' liament holden at Weſtminſter the fourth day of February, in the Twenty le⸗ 

venth year of the Reign ofthe late King of moſt famous memopy, King Henry 
the Eighth, there was an Act made concerning payment of Tithes pꝛedial and 
perſonal : And alſo in another Parliament holden at Weſtminſter the four 
and twentieth day of July, in the Two and thirtieth year ol the Reign of the 
ſaid late King Henry the Eighth, another Ac was made concerning true pay- 
ment of Tithes and Offerings ; in which leveral Aas many and divers things 
be omitted and left out, which were convenient and very neceſſary to be added 
to the ſame; Jn conſideration whereof, and to the intent the (aid Tithes may 
be hereafter truly paid, accoꝛding to the mind of the makers of the laid Acts, 
be it oꝛdained and enaded by the King our Sovereign Lozd, with the aſſent 


of the Lozds Spiritual and Tempozal, and the Commons in this pzeſent | 


parllament aſſembled, and by the authozity of the ſame, That not only the 
ſaidAxs, made in the ſaid ſeven and twentieth, and two and thirtieth years 
of the Reign of the ſatd late King Henry the Eighth, concerning true pay- 
ment of Tithes, and every Article and Bzanch therein contained, ſhall abide 
and ſtand in their full ſtrength and vertue, but allo be it further enacted by 
the authozity of this pꝛelent Parliament, that every of the Kings Subjeas 


ſhall from hencefo2th truly and juſtly, without fraud oz guiſe, divide, ſet out, 


yield and pay, all manner of their pzedial Tithes, in their pꝛoper kind, as 
they riſe aud happen, in ſuch manner and koꝛm as hath of right been peilded 
and payed within fo2ty years next bekoze the making of this Ac, oz of right 
9 cuſtom ought to have been paid: And that no perſon ſhall from hence- 
fo2th take 02 carry away any ſuch oꝛ like Tithes, which have been peilded oz 
paid within the laid fo2ty years, oz of right ought to have been paid, in the place 
92 places Tithable of the ſame, befoze he hath juſtly divided oz ſet kozth fo2 
the Tithe thereof the tenth part of the lame, 02 otherwiſe agreed fo2 the lame 
Tithes with the Parſon, Uicar, oz other owner, pzopaeto? oꝛ fermo? of the 
ſame Tithes, under the pain of fozfeiture of treble value of the Tithes (o ta- 
ken and carried away. — | 8 | 
And be it allo enaced by the authozity afozeſaid, That at all times when- 


ſoever, and as often as the (aid pꝛedial Tithes ſhall be due at che Tithing 


time of the ſame, it to be lawful to every party to whom any of the (aid Tithes 
ought to be paid, 02 his deputy oz ſervant, ta view and ſee their ſaid Tithes to 
be juſtly and truly ſet koꝛth and ſevered from the nine patts, and the lame quietly 
to take and carry away, and ik any perſon carry away his Tom oꝛ Hay, oz his o- 
ther pꝛedial Tithes, bekoze the Tithe thereof be let fozth; 02 willingly withdzaw 
his Tithes of the lame, oꝛ of ſuch other things whereof pꝛedial Tithes ought to 
be paid; 02 doſtopo2 let the Parſon, Uicar, Þ2opzietNy, owner oz other their 
deputies 02 fermo2s, to view, take, and carry away their Tithes as is aboveſatd, 
by reaſon whereof the ſaid Tithe oz Tenth is toſt; impatred oz hurt, that then 


upon 
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upon due p2oof thereof made befoze the Spiritual Judge, oz any other Judge to 
whom heretofore he might have made complaint, the party ſo carrying away, 
withdzawing, letting oz ſtopping, ſhall pay the double value of the Cenths oz 
Tithe lo taken, loſt, withdrawn oz carried away, over and beſides the coſts, 
charges, and erpences of the Suit in the lame: the ſame to be recovered 
befoze the Eccleſiaſtical Judge, accozding to the Kings Eccleſiaſtical Laws, 
Stat. 2 & 3 Ed. 6. c. 13. 

As to this Statute of the 2 & 3 Ed. 6. in general, this is to be Noted, That 
it hath been uſually miſrecited, 21. thus, I hat on the 4 Novemb. 2 Ed. 6. it 
was Enacted, Whercas the Parliament commenced 1 Ed. 6. and continued by 
Prorogation until the 4th. Novemb. 2 Ed. 6. but this miſtake and variance be. 
ing moved in Arreſt of Judgment, ir was not allowed, for that the preſidents 
were all in the ſame manner, and in reſpect of the continual uſe in the tame 
form, as the Plaintiff had declared, the Court ſaid, they would not alter it, 
for that was to diſturb all the Judgments that were ever given upon it in that 
Court, Paſch. 6. Fac. Oliver v. Collins, Brownlow and Gonldsborough, 1 part 100. 
Mich, 1 and 2 Eliv. B. R. Delles v. Sanderſon, Dyer 171. Paſch. 18 Car. 2 B. R. 
Owen v. Evans, 2 Keble 327. yet where the Plaintift by his Declaration reci- 
ted this Statute to be made 2d Novemb. Anno 2 & 3 E. 6. after Verdict the 
Judgment was arreſted, becauſe the ſame day could not be in two years of the 
ſaid King, Merch. 33 & 34 Elz. Langley v. Haynes, Moor 302. 

Secondly Note, Thar the two Clauſes of this Statute before mentioned do 
only extend to predial Tithes, not to mixt Tithes, as Wool, Lamb, &c. 
or ſmall Tithes, 1 Brownlow and Gouldsborough, 31. therefore when a 

' Plaintiff declared for predial Tithes (for which he might well bring his Acti- 
on) and for other Tithes alſo, as of Wool and Lamb (for which no acti- 
on did lie) and upon tryal, the Jury found for all for the Plaintiff, v. as 
well for thoſe for which the Action was well brought, as for thoſe for which 
no Action would lie on this Statute ; and after Verdict this Exception was ta- 
ken, and the Judgment thereupon arreſted, Tria. 8. Fac. Pain v. Nichols 
I Brownlow and Gouldsborough 65. and what Tithes are held to be predial hath 
been already ſhew'd, Chap. 49. | 

Thirdly Note, That it hath been held, that this Statute gives remedy, as 
well to the Layety, as Clergy, by the Equity thereof, though nor expreſly ; 
and to the Farmers of both, Paſch. 3. Jac. C. B. Dag and Kent v. Perkeron,z Croke 
70. Fill. 14 Elz. Moor p. 710. Trin. 44. Eliz. Day v. Peckoell, Moor 915. 
Note alſo, that this Statute obligeth every one to ſer forth his predial Tithes, 

therefore if a Parſon hath appointed one to Collect his Tithes, and he doth 
Licence a Pariſhioner to carry away his Corn without ſetting forth the Tithe 3 
this Licence is Void, and will not ſerve to juſtifie the neglect of ſetting the Tithe 
forth, per Curiam, Trin. 7. Jac. B. R Brickinden v. Denwood, Noy 134. But 
if ſeveral Perſons have right to the Tithes of a Pariſh, to be divided amongſt 
them, the Pariſhioners by this Statute, are only bound to ſer forth the Tenth 
as is uſual, and not to divide the Tenth again, in two or more parts according 
to the right of the ſeveral Owners; and ſo it was adjudged, when five Perſons 
joyned in an Action of Debt upon this Statute, Srileman v. Cromer, Latch 228. 
So though a Pariſhioner be bound de Jure to Reap, or Cut his Corn, Hay, &-. 
and further by this Statute to ſer forth the Tithes, yet having duly ſer them 
forth, he is not bound to watch, or guard them from being ſtoln or eaten, but 
the Parſon is bound to carry them away in convenient time; and if through his 
neglect to carry them away, the Tithes be loſt, or eaten with Cattle, he ſhall 
not have Tithes again, and if that he ſues the Pariſhioners (who ſer them 


forth once duly ) in the Spiritual Court, and he doth offer that matter by 
* . way 
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way of Plea there, and they in the ſaid Court will not allow thereof, a Pro- 
hibition lies, Irin. 30. Eliz. B. R. Bennet and Shortwright's Caſe, 2 Leonard 101. 
Hill. 15. Fac. C. B. Bridgman's Caſe, Noy 3 1. Note alſo, that this Statute of 
2 E. 6. is an Act of Addition as by the words thereof appear, 2 . 648. Al- 
ſo theſe words (as hath been of right pielded) are to be intended of Tithes 
to be yielded in Specie within 40 years, and the ſenſe of the words ( oz of 
right 02 cuſtom ) is, or by rightful cuſtom de modo decimandi ought to have 
been paid, 2 Iſt. 650. 

By the words of this Statute, every of the King's Subjects, ſhall truly, and 
juſtly without Fraud, or Guile, divide, ſet out, yield, and pay, Gc. his Tithes ; 
ſo that the owner of the Land, not the owner of the Tithes by Law is bound 
to ſer the Tithes out, yet it is lawful for the Owner of the Tithes (by force 
of this Statute ) to be preſent to ſee that his Tithes be duly ſer our. 

If one ſets forth his Tithes and takes them away again after he hach ſet them 
forth, an Action lies againſt him for treble Damages, for ſuch fraudulent ſetting 
forth, is as no ſetting forth within the intent and meaning of this Statute, although 
that the clauſe for treble damages ſpeak nothing of Fraud, Hil. 7. Fac. B. K. 
Ford v. Pomroy, Noy 126. ſameCaſe, 2 Brownlow and Gouldsborough 9. Hill. 5 
Fac. C. B. Rocheiter v. Porter, Noy 152. Trin. 30. Eliz. Bennet and Shortwright's 
Caſe, 2 Leonard 101. Hele and Fretendon's Caje, Brownlow and Gonldsborough, 
I part 34. 2 Iſt. 649. So if he ſells his Grain on the Land, and after by com- 
mand of the Vendee takes away the Corn, being ſevered, without ſetting 
forth the Tithe, the Parſon may ſue him upon the Statute, and ſhall not be 
compelled to ſue the Vendee, who may be unknown; and becauſe 'twas done 
to defraud, 44 Eliz. B. R. Baker's Caſe, vouched in Rocheſter and Porter's Caſe, 
Noy 152, Hele and Frettendon's Caſe, Brownlow and Gouldsborough 34. and in 
Sprat and Heale's Caſe, 13 Coke 23. 2 Inſt. 649. 

So when a Pariſhioner ſets forth his Tithes, and hindred the Parſon from 
carrying them away, and the Parſon libelled for the Tithes in the Spiritual 
Court upon this Statute, and the Defendant ſurmiſed, that he did not hinder 


him from having of his Tithes, but that he did hinder him from coming for 


them one way (which was the uſual way) but that he might come for them 
another way; it was agreed, that this hindring of the Parſon to carry away his 
Tithes, made the ſetting of them forth fraudulent, and no good and ſufficient 
ſetting of them forth according to the Statute, by which ir ought to be effe- 
tual ; and the whole Court held, that his ſurmiſe made as to the way, was 
not material, x Bulſtrode 108. And if the Parſon's way in ſuch caſe be ſtopr, he 
may ſue thereupon in the Spiritual Court for the Tithes upon rhe Statute, or 
only for ſtopping the way, and if the queſtion be, whether the way was ſtopt 
or not, and the Spiritual Court will not allow the Defendant's Proof, he oughtro 
appeal, and not to have a Prohibition thereupon, Irin. 43. Eliz. C. B. Black- 
well's Caſe, 3 Croke 843. But Quære, as to the denying of the proofs in ſuch 
' Caſe by che Spiritual Court, for although it is to be admitted that where the 
* Spiritual Court hath a youre Juriſdiction of the principal matter, and ano- 
ther Collateral matter depending thereupon of Temporal Cognizance, is alſo 
neceſſary to be determined in adjudging upon ſuch principal matter, there the 
Spiritual Court ſhall determine ſuch incident temporal matter, as a thin 
without which the other cannot effectually be determined; yet in ſuch Caſe, 
the Spiritual Court ought to try ſuch temporal matter, according to the Rules 
of the Common Law to which it doth properly belong, and not by the Rules 
of the Canon or Civil Law, elſe they ſhall be prohibited; ſo in this Caſe, 
though the Spiritual Court might try whether the way was ſtopt or not, yet 
ſtoppage of ways being matter properly tryable at Common Law, and =! - 
owe 
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lowed to the Spiritual Court in this Caſe to be tryed, as a thing depending upon, 
and necellary to the Parſons having and carrying away his Tythes, yer I con- 
ceive they ought to proceed in the tryal thereof, according to the Rules of 
the Common Law, and to allow of ſuch proofs, as by that Law are allowable, 
elſe they ſhall be prohibited; ſee for this matter, Trin. 4 Jac. B. R. Armiger 
Brown V. Wentworth, Tetverton 92. Mich. 16. Jac. Mata v. Conialy, Hobard 2.45, 
Hill, 27 Car. 2. Richardſon v. Disborough,3 Keble 570. Trin. 2 Willielmi & Ma- 
rie B. R. Shorter v. Friend and Oxor, 3 Modern Rep. 283, ſee more concerning 
this matter cp. 57. 

If the queſtion be, which of two ways is the uſual and accuſtomary 
way, this ſhall be tryed in the Court Chriſtian, who have cognizance of 
ways for carrying of Tithes, Hill, 6. Car. B. R. Halſey v. Halſey, Jones 230. 
Mich. 14. Jac. B. R. Reynold & Newbery, Rolls 1 Rep. 420. in which Cafe 
both of them are to be ſued for in the ſame Action if the Tithes be not 
ſer forth. And when it was objected, that when the owner of the Corn 
divides the Tithes from the nine parts, they become lay Chattles, and that 
for the taking thereof an Action at the Common Law lies, by Treſpaſs 
or Detinue ; and therefore that there is not any cauſe of Suit for them upon 
this Statute in the Spiritual Court, and that a Prohibition lies if there be. 
Gawdy and Popham ſaid, that a Suit is well maintainable in the ſaid Court 
againſt the party himſelf that ſer forth the Tithes if he detains them, although 
the Parſon if he would, might have his remedy at Common Law, and that 
the Statute of 32 H. 8. cap. 7. proves it, for the words thereof be (if any dg 
not ſet out, oz do detain 02 withhold his Tirhes, (which is to be intended af- 
ter they be ſet out) he ſhall be ſued in the Court Chriſtian, for otherwiſe 


miſchicf would enſue to the Parſon, in that the Owner might ſecretly ſer fort- 


his Tithes, ſo that the Parſon ſhould not know thercof, and afterwards car- 
ry them away, Paſch. 40 Eliz. B. R. Leighv. Wood. 3 Croke 607. ſame Caſe, 
Meor 912. Irin. 44 Eliz. H. R. Sprat and Heals's Caſe, 13 Coke 23. Trin. 43 
Eliz. C. B. Bleckwel's Caſe, 3 Croke, 843. Not only the owner of the Corn may 
be ſued in the Spiritual . if he carries away the Corn before the Tithes 
be ſet forth, but alſo if a Stranger carry it away before the Tithes ſevered; and 
that upon this Statute Mich. 11 Jac. B. R. K ipping v. Swain. 2 Croke 3 24. ſame 
Caſe, 1 Brownlow 123. and ſo was it at the Common Law before the Statute of 
32 H. 8.For if Tithes were ſet out and after carried away by the owner of 
the Land, the Rector might either Sue in the Spiritual Court for the Tithes, 
or bring an Action of Treſpaſs at Common Law, 10 H. 4. 2. 

But after the Tithes be duly ſer forth by the owner, viz. ſevered from the nine 
parts, if a Stranger takes them away, the Parſon (who in ſuch Caſe may not 
Sue the owner, may Sue the Stranger at the Common Law only, Paſch. 43 
Eliz. B. R. Web v. Pets. Noy 44. and not in the Spiritual Court, Mich. 39 & 
40 Eliz. B. R. Leigh v. Wood. Moor 912. ſame Caſe, 3 Croke 607. 4 Leonord 7. 
Cliff v. Dudney. 2 Keble, 846. And at the Common Law, in this Caſe, (tho 
he may not Sue for treble damages upon the Statute) he may have his Action 
of Treſpaſs, for that the Tithes immediately upon rhe ſetting forth are in the 
Poſſeſſion of the Parſon, and by the Statute of the 3 1 H. 8. c. 7. he may have 
an Ejc&ione firme; but an Action of Account will not lie in this Caſe, Mich. 
14 &- 15 Eliz. Totenham v. Bedingfield. Owen 3 5. Mich.14 Car. 2. Berry v. 'Vhee- 
ler. 1 Siderfin 92. But all this is to be underſtood in Caſe the Tithes be ſet 
forth by the Owner of the Corn, for if the Tithes be ſet forth by a meer Stran- 
ger, this doth not ſettle any property in the Parſon, ſo that he may have his 
Action of Treſpaſs, & c. for taking of them away, and I conceive he may Sue 
the Owner for the Tithe in ſuch Caſe, upon this Statute, either in the Tem- 


poral, or Spiritual Court, for that a Stranger ſetting forth the T ithe, is As 
| no 
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no ſetting forth of the Tithe in Law; But if one who hath no colour of title 
ſows the Land and ſets forth the Tithes, by this he is a Diſſeiſor, yet this is a 
good ſetting forth of the Tithes for the Parſon, and puts the Parſon in poſſeſſion 
of them, and if ſuch perſon that ſo ſets them forth carries them away, he may 


be ſued for them upon the Statute, and if the true Owner of the Land or other 


Stranger carries them _ after they are ſer out an Action of Treſpaſs lies a- 
gainſt them, Hill. 1 Car. Mount ford v. Sedley, Jones 89. the ſame Caſe in 3 Bulſtr. 
336. And ſo it is ſaid by Jones Juſtice to have been adjudged, that. if one cuts 
the Corn, and another carries it away, an Action of Treſpaſs lyeth againſt ei- 
ther of them, and fo againſt a Servant, Paſch. 15 Car, March 22. 
lf the Tithes be ſet forth by the Owner of the Land, and another Parſon or 
Vicar that hath no Right to have them, carries them away, claiming them in 
the Right of his Church, the Parſon or Vicar that ſuppoſeth himſelf to be in- 
jured, may ſue the Parſon or Vicar who carried them away in the Spiritual 
Court, and no Prohibition ſhall be granted; for that, the Suit is proper 
there, when the Right of the Tithes comes in queſtion betwixt Spiritual per- 
ſons, by the Statute of CircumſpeFe agatis made 13 E. I. c. i. and if Treſpaſs be 
brought in ſuch Caſe, the Defendant as is ſaid by ſome Books, may plead to 
the Juriſdiction of the Court, 38 E. 3.6. 6 E. 4. 3. 23 E. 4.23, 24. Paſch. 
29 C. B. the Parſon of Tackman's wr 1 Leonard 58. 35 H. 6. 39. Bro. tit. Ju- 
ri 4.3. Mich. 11 Jac. B. R. 2 Bulſtr. 157. Mich. 5 Jac. Rolls 2 Abr. 3 10. mn. 1: 
In. II Jac. B. R. per Cur. ibid.nu.2. & Mich. 14 Juc. Adams and Sir John Vava- 
for v. Hubertſon ibid. nu. 4 Mich. 28 & 29 Eliz, between the Vicar of Pancridge 
and Buffy ibid. nu. 6. and Godbolt. Trin. 31 Eliz. Botham v. Cooper. 3 Crook 
136. Mich. 29 & 3o Eliz. B. R. Sawel v. Wood. 3 Croke 71. and 1 Leonard 94 
Trin. 30 Eliz. B. R. Gatehouſe and Penn's Caſe, 1 Leon. 128. Paſch. 2 Jac. C. B. 
Randal againſt Knolls. Noy 147. And if the Leſſee or Farmer of one Parſon 
takes away the Tithes being ſevered from the nine parts, ſuppoſed to belong 
to another Spiritual perſon, and Treſpaſs be brought, though it hath been a 
queſtion, whether he may juſtifie by a Leaſe of the Tithes made to him by 
another Parſon, and the Court hall be ouſted of the Juriſdiction, the Farmer 
being a Lay- man, 20 H. 6. 17. Br. Juriſdidt. 86. Trin. Jac. B. R. per Cur. Rolls 
2 Abr. z TO. au. 2. yet this doubt hath been reſolved in the affirmative, Hill. 
43 El. Benefield and Feek , Gonldsborough 149. Rolls 2 Abr.; 10. nu. 5. And the 
Law is the ſame, if the Tithes ſer forth be taken away by the Servant of another 
Parſon, by Richardſon Mich. 3 Car. C. B. Comin's Caſe, Hetley 60. 31 H.6.11. And 
the Law in this Caſe holds, not only between Parſons and Vicars that have 
Cure of Souls actually, but alſo to other Spiritual perſons, as between Appro- 
FR that have it only habitually, or between an Appropriator, and one that 


ath a Benefice with Cure, and with their Farmers and Servants, Hill. 43 E- 
liz. Benefield and Fee, Gonldsborough 149. 


And it ſeems, this holds alſo between an Impropriator, and another 


Parſon or Vicar, though the Tithes belonging ro ſuch, are a Lay Fee, 
and the Impropriator a Lay-Man, for if the Bounds of a Pariſh come in 
queſtion in the Spiritual Court, in a Suit between the Parſon Impropriate, 
and the Vicar of the ſame Pariſh, as if the Vicar claims all the Tithes with- 
in the Hamlet of D. within a Pariſh, and the Parſon all the Tithes within 
the reſidue of the Pariſh, and the queſtion berwixt them is, whether cer- 
tain Lands whereof the Vicar claims the Tithes, be within the Hamlet 
of D. or not, yer becauſe, this is between Spiritual perſons, viz. between 
the Parſon and Vicar, although that the Parſon be a Lay Man, and the- Par- 
ſonage appropriate a Lay Fee, yet this ſhall be tried in the Spiritual Coutt, 
and no Prohibition granted, Hill. 15 Car. B. R. between Ives and wright, per 
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Cur. Rolls 2 Abr. 3 12. au. 7 Hull. 43 Eh. Benefield and Feek,Gonldsborough 149. 
Rolls 2 Abr. 3 10. u. 5. Yet an Action of "Treſpaſs was brought by a Parſon 
againſt his Vicar, for taking of Tithes, and on the general Iſſue, the Jury 
gave a ſpecial Verdict, and twas adjudged for the Vicar, Trin. 36 Elix. C. B. 
| Kighamv. Beaſt. Owen 58. | 

After the Tithes are duly ſet forth, he to whom they belong is bound in 
convenient time to carry them away, otherwiſe the owner of the Land ma 
have his Action of the Cale againſt him for ſuch neglect, Hill, 15 Car. C B, 
Dr. Bridgman's Caſe, Noy 3 1. Hill. 1 Car. Mounford v. Sedley. 3 Bulſtrode 336. 
Trin. 21 Jac. B. R. Wiſeman and Denham Caſe, Godbolt 329. But then the 
Plaintiff ro maintain ſuch Action ought to give the Owner of the Tithes no- 
tice that the Tithes were ſet forth, Mich. 13 Car. Chaſe v. Ware. Rolls 1 Abe. 
643. Mich. 1652 B. R. Liniſton and Maurice. Stiles 342. (Tho only the 
Canon not Temporal Law obliges to give notice, Spencer's Caje, Noy 19.) But 
notice of ſetting out of Tithes is needful to be given on'y, in ſuch caſe to in- 
title the party to have his Action if they be not carried away in convenient 
time, Din. 1 H. and M. C. B. Anonymus 2 Ventris 48. If after the Tithes are 
ſet out, and notice thereof given to the Parſon, he ſends his Servant for them, 
but tlie Pariſhioner threatens the Servant, and will not ſuffer him to carry them 
away, and after that the Parſon leaves them a long time to remain upon the 
ground, whereby the Pariſhioners Graſs is damnified, yet no Action lies a- 
gainſt the Parſon in this caſe until a new requeſt made to him to carry his Tithes 
away, Irin. 15 Car. Lee v. Ruſſel, Rolls 1 Air. 109. But tho the Action lies 
for not carrying away predial Tithes, as Corn and Hay, yet twas doubted 
whether it lay for not taking away of 'Tith-Cheeſe, or other mixt Tithes, Irin. 
21. Jac. B. E. Wiſeman and Denham's Caſe, Godbolt 329. the ſame Caſe, Rolls 2 
Rep. 128. And it ſeems to be, that if Tithes ſet forth remain too long upon the 
Land, G c. the Owner of the Soil may take them damage Feſant, but then be- 
ing ſucd for them, he to juſtifie, muſt ſer forth how long they had remained be- 
fore he took them, and when they ſhall be ſaid to remain too long is tryable 
by Jury, Hill. 1. Car. B. R. Mouni ford v. Sidley 3 Bulſtrode 336. Hill. 1 Car. 
B. R. Stilman v. Chanor, Latch. 8. 

Predial Tithes not being ſet forth duly and effectually, as aforeſaid, or a- 
greed for ; by the former of the before mentioned clauſes in the Statute 2 & 3 


o 


E. 6. the treble value thereof is forfeited. Concerning which treble value, 


two queſtions have been, Firſt, to whom in ſuch Caſe the ſaid penalty is gi- 
ven; Secondly, in what Court it may berecovered. As to the firſt, ſome have 
hens 4p that the treble value was given to the King, it not being by expreſs 
words in the Statute limited to any one, Savil 63. But the contrary hath been 
adjudged, that this penalty is given to the party grieved, 2 [i?. 650. Mich. 
11. Jac. C. B. the Dean and Canons of Winſor v. Web, Godbolt, Mich. 39 & 40. 
Eliz. B. R. Bedle and Sherman's Caſe, 3 Croke 608. 13 Coke 48. Coke's Eu- 
tries 162. Moor 7 10. Paſch. 3 Jac. B. R. Dag and Kent v. Penkevon, 2 Croke 70. 
and the reaſon of rheſe Judgments ſeems to be, that tho' all forfeitures at Com- 
mon Law, as allo forfeitures given by Act of Parliament by reaſon of any of- 
fence committed againſt the publick Juſtice of the Nation, and not appointed 
to any particular Perſon, ſhall be to the King, as the head and fountain of Ju- 
ſtice, and thereby ſuppoſed to be the Perſon offended and injured by ſuch of- 
fence; yet when a forfeiture given by Act of Parliament 5 not to be in- 
tended, meerly as a puniſhment for the offence committed, but as a recom- 
pence to ſome particular perſon injured, for the damage he hath thereby ſuſtain d, 
in ſuch caſe, tho? no particular perſon be by ſuch Statute expreſſed to have che 


penalty and forfeiture; yet the party damnified ſhall have it as a campen 
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and ſatis faction for the damage he hath ſuſtained by the offence, and the for- 
feiture and penalty given by this Statute, hath been expounded to be as a ſatis- | 
faction intended for the Tithes ſubſtracted, therefore to belong to the perſon [ 
whoſe right it is to have ſuch Tithes, Paſch. 29 Elia. Moor 238. Dr. Bonbgm's 1 
Caſe, 8 Co. 119. b. Hill. 40 Eliz. Moor 710, But the Statute being prohibitory, 1 
the party not ſetting forth his Tithes, may be fined to the King, upon an in- 1 
formation or Indictment as was ſaid, Mich. 40 & 41. Eliz. Moor 911. Paſch. 
26 Eliz. Savil 62. | 

The next doubt hath been in what Court the treble value is recoverable; as 
to which, two Points have been reſolved, Firſt, that the Owner or Tenant 
of the Tithes may ſue for the treble value in the King's Temporal Courts by 
Action of Debt, Paſch. 3. Jac. C. B. Dag and Kent v. Penkevon, 2 Croke 70. 
Paſch. 39 or Hill. 40 Eliz. Bedle v. Sherman, 3 Croke 608. Hill. 7 Jac. B. R. 
Ford v. Pomroy. Noy 126. Secondly, that a ſuit for the treble value may 
not be brought in the Spiritual Court, Trin. 44 Eliz. B. R. Sprat and Heal's 
Caſe, 13 Coke 23. and Beadle and Sherman's Caſe, 13 Coke 47. And if the ow- 
ner of the Tithes doth demand the treble value by Suit in the Spiritual Court 
a Prohibition Lics, Mich. 11 Fac. C. B. the Dean and Canons of Windſor v. 
Web. Godbolt. Mich. 8 Jac. (. B. Parker's Caſe, 2 Brownlow and Gonldsborough 7. 
And when a Sentence definitive was given in the Eccleſiaſtical Court for the 
treble value, and a Prohibition was thereupon prayed, tho* the Court doubt- 
ed whether a general or ſpecial Prohibition ought to iſſue, and whether the 
Court Chriſtian after a definitive Sentence could divide their Sentence, or the 
Execution of it; yet at length it was reſolved, that the Prohibition ſhould 
be, that they ſhould not proceed to the Execution of their Sentence, as to the 
treble value, Hill. 11 Fac. Gerey's Caſe, Moor 873. And tho' in the Spiritual 
Court upon a Libel grounded upon this Statute, the Sentence be, that the 
Plaintiff. ſhould recover the ſingle damages, and the fame be ler in certain, 4 
& ulterius quod recuperet duplicem valorem, which is alſo by the ſame Sentence 44 
ſet in certain, yet a Prohibition will be granted, becauſe the damages to be gi- 
ven in that Court are exceeded in ſuch | $99 6A for tho? in ſuch Sentence it 
be not expreſly ſaid that treble damages ſhall be recovered, yet it doth a- 
mount to as much, if the Words of the Sentence be joyned together; where- 
fore in ſuch Caſe it was directed, rhat a ſpecial Prohibition, in which the 
Statute and the whole matter was to be mentioned ſhould be awarded, Hull. 
11 Jac. C. B. Baldwin and Gerey's Caſe, Godbolt 341. And thus by the expoſi- +] 
on of this Clauſe giving treble damages, the Common Law Courts, have the Try- 1 
als of Cauſes of Tithes Originally, to the great grief of the Civilians, and no 3 
leſs Benefit and Advantage of the Clergy, and other Proprietors of Tithes. 5 * 

Ho yever, the treble value for Tithes not duly ſet forth is not recovera- 
ble by Bill in the Exchequer Charnber, for when a Bill was exhibited there 
upon this Statute for the treble valine, it was clearly holden by the Court, that 
the Bill did not lie upon the mattem, for that there ſhall be no Suit or Proceed- 
ings, according to the Order of t'ne Exchequer Chamber, in Caſes of Conſci- 
ence upon any Penal Statute ; but the fame may be Sued for in the Court of 
Pleas in the Exchequer, Trin. 30 Elia, in the Exchequer. 3 Leonard 204. Mich. 
33 and 34 Eliz. Langley v. Haynes. Moor 302. Yet it is ſaid by Keeling that 
the treble value given by this Statute is a duty trebled by the Statute, and not 
a bare penalty only, Paſch. 21 Car. 2 Moreton v. Hoptins. 2 Keble 502. And 
a Bill being brought in the Exchequer, and a Demurrer to it, for that the 
Plaintiff had not therebyy demanded the ſingle value, it being a Bill of Diſco- 
very only to enable tlie Plaintiff to Sue for and recover the treble value, 
the Court overruled the Demurrer, for that Tithes were Suable for in this 
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Court before the Statute; but a Quere is made of this Caſe by the Reporter, | 


becauſe as he ſays; it is contrary to the common practice and uſage of the 
Court, to have ſuch a Bill without alledging thar the Plaintiff is contented to 
receive the ſingle value only, Paſch. 13 Car. 2. in Scaccar. Driver V. Man. Har- 
das 190. And in an Engliſh Bill in this Court, the Plaintiff need not to ſet 
forth particularly his Title to the Titles, no more than in Action of Debt up- 
on the Statute; as if a Vicar be Plaintiff, he need not ſet forth whether he 
claims the Tithes by Preſcription or Indow ment; but eſpecially if the Defen- 
dant admit the Plaintiffs right to have the Tithes, and inſiſts upon ſome 
other matter, as payment, &c. that will ſupply the defects of the Bill, tho 
tis ſaid to have been often ruled contrary, Hi. 14 and 15. Car 2. in Scaccar, 
Stone v. Ludlow & af, Hardres 321. Mich. Ando Dom. 1658 in Scaccar 
Button v. Honey, Hardres 130. And the Plaintiff ought to make proof 
of the value of the Tithes, as what Cattel had been depaſtured in the place 
where, C. Trin. 1655 in Scaccar. the Artorney General v. Straite, Hardres 4. 

Nor may a recompence according to the fingle value of the Tithes Sub- 
rated, be recovered in all Caſes in the Court of the Exchequer ; for when 
the Queſtion was moved there, whether an Impropriator that is to pay an 
Annual Rent to the King for his Impropriation, in the name of a Tenth, ſhall 
have the Privilege of the Exchequer to Sue for Tithes there as the King's 
Debtor, vd. for the ſingle value thereof, the Barons were of opinion, that 
he ſhould not, for upon the ſame reaſon (ſaid they,) every one who is to pay any 
Tenths or Firſt Fruits, ſhould draw another who ſueth him into the Exchequer, 
and ſo all Controverſies concerning Tithes and Parſonages, ſhould be drawn 
thither, which would be a great prejudice to the Spiritual Courts. But Eger- 
ton Solicitor vouched Coniers, Caſe, where the King gave a Parſonage to a Pri- 

or in Fra»kalmoign, and the Tithes thereof being withdrawn, the Prior implead- 
ed him who withdrew his Tithes in the Exchequer, and in that Caſe it was 
holden, that rhe Prior ſhould have the Privilege, for the King is in danger 
to loſe his Patronage, or rather his Founderſhip, if the ReQtory be evicted. 
Gent. Baron ſaid, the Tenant of the King in Chief, or he who pays Firſt Fruits, 

or he who holds of the Queen in Fee Farm, | ſhall not have in that reſpect pri- 
vilege, Mich. 32 Eliz. in the Exchequer, the Dean and Chapter of Wirdjors 
Caſe, 2 Leonard 146. 

Note that in a Clauſe in the Statute of 2 & 3 Ed 6. it is Enacted, That 
ik any perſon do ſubſtract oz withdzaw any manner of Tithes, Obventions, 
1P2ofits, Commodities, oz other Duties befoze mentioned, oz any part of 
them, contrary to the true meaning of this Aa, oz of any other Aa hereto- 
foꝛe made, that then the Party ſo ſubſtraaing o2 withdzawing the ſame, map 
02 ſhall be convented and (ued in the King's Eccleſiaſtical Court, by the party 

_ from whom the ſame ſhall be (ubſtracted oz withdzawn, to the intent the 
King's Judge Eccleſiaſtical ſhall and may, then and there, hear and deter⸗ 
mine the ſame accoding to the King's Eccleſiaſtical Laws. And that it ſhall 
not be {awful unto the Parſon, Uicar, Pꝛopzietoz, Owner oz other their 
fermo2s oz deputies, contrary to this Act, to convent oz ſue ſuch witholder 
of Tithes, Dbventions, and other duties afozeſatd, befoze any other Judge 
then Eccleſiaſtical. And if any Archbiſhop, Biſhop, Chancello? 02 other Judge 
Eccleſiaſtical, give any ſentence in the fozeſatd cauſes of Tithes, Obventi⸗ 
ons, Pyofits, Emoluments, and other duties afozeſaid, 02 in any of them, 
(and no Appeal ne P2ohibition hanging) and the party condemned do not 
obey the ſatd ſentence, that then it (hall be [awful to every ſuch Judge Eccle- 

. ſtaſtical.to excommunticate the ſald pattp ſo as afoze condemned and diſobey: 


ing; in the which ſentence of Exrcommunication, if the ſald party — 
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nicate wilfully ſtand and endure ſtill ercommunicate by the ſpace of fozty daps 
next after, upon denunciation and publication thereof in the Pariſh Church, 
oz the place o Pariſh where the party lo excommunicate is dwelling, oz moſt 
abiding, the (aid Judge Eccleſiaſtical may then at his pleaſure ſignifie to the 
King in his Court of Chancery, of the ſtate and condition of the ſatd party 
ſo excomunicate, and thereupon to require Pꝛoceſs De excommunicato capi- 
endo to be awarded againſt every ſuch perſon as hath been lo excommn⸗ 
nicate. Stat. 2 & 3 Ed. 6. cap. 13. ad 

Yer tis ſaid that if a Copyholder of the King's Mannor pretends Preſcri 
tion for a Modus Decimandi againſt a Parſon, the Right of Tithes ſhall 
tryed in the Exchequer, and a Prohibition was granted to the Eccleſiaſtical 
Court in ſuch Caſe, Paſch. 7 Jac. in the Exchequer, Leonard. And when the 
Caſe was that J. S. was Parſon of a Church and A. Vicar, and the King Patron 
the Court ſaid the Debate between the Parſon and the Vicar for the Tithes 
ought to be in the Exchequer, by Engliſh Bill, or by Action in the Office of 
Pleas, Paſeb. 29 Eliz. in the Exchequer, 1 Leonard 59. Trin. 30 Eliz. in the 
Exchequer, 3 Leonard 204. Alſo tis ſaid that where a Prior is the King's 
Debtor or ought to have Tithes of another Spiritual perſon, he may chooſe 
to ſue for the Subtraction of his Tithes, either in the Eccleſiaſtical Court, or 
in the Exchequer, and yet the Perſons and Matter alſo were Eccleſiaſtical; 
for ſceing that the matter by a mean concerneth the King, he may ſue for 
them in the Exchequer, as well as in the Eceleſiaſtical Court, and there ſhall 
the Right of Tithes be determined, 38 A/, pl. 20. voxched by 5 Co. de Jure 
Eccleſiaſtico fol. 16. | 

And in the late times of Rebellion when Eccleſiaſtical Courts were ſup- 
erl. and upon that reaſon Tithes were equitably ſued for in the Exchequer, 

cauſe at that time there was no remedy for other than predial Tithes, and 
in effect none for them, when they were of ſo ſmall value that the treble va- 
lue thereof being recovered would not anſwer the ſubtracting them and re- 
imburſe the Coſts of Suit; and ſince the Reſtoration of the Church and its 
Juriſdiction, the uſe of ſuing in the Exchequer before, and an ill opinion of 
the management of the Eccleſiaſtical Courts have cauſed perſons grieved to 
ſue more frequently in the Exchequer by Engliſh Bill; yet it is ſaid that before 
the Statute, Tithes were anciently ſued for in the Court of Exchequer, Hardres 
190. Tithes alſo by Engliſh Bill may be ſued for in Chancery, but not for the for- 
feiture of the treble value; But an Action of Debt upon the Statute of 2 E. 6. 
lies not in the Sheriffs Court by Juſticies, Mich. 20 Car. 2. B. R. Brown . 
Welmes, 2 Keb. 416, 420. Yet thoſe that want to be releived for their Tithes 
detained, do not take Sanctuary in theſe Courts, becauſe the Law doth not 
ſufficiently enable the Eccleſiaſtical Courts to give remedy for all forts of 
Church Duties; for though they may not recover there the treble value by 
force of the firſt Clauſe of this Statute, yet by the ſecond Clauſe thereof be- 
fore mentioned, they ſhall recover the double value of the Predial Tithes in 
the Spiritual Court, and no Prohibition will lie for that is given by the ex- 
preſs Words of the Starute, and ſo it was adjudged in Manwood's Caſe in ite 
Exchequer, and in 1he Common Pleas, Mich. 11 fac. the Dean and Cannons of 
Windſor and Webb's Caſe, Godbolt, Trin. 44 Eliz. B. R. Sprat & Heal Caſe, 
13 Co. 24. And Coke upon this Clauſe of the Stature faith, that the reaſon 
why the double value, &. is by this branch to be recovered in the Eccleſi- 
aſtical Court, whereas by the former Branch the Parſon at the Common Law 
ſhall recover the treble, is. for that in the Eccleſiaſtical Court he ſhall recover 
the Tithes themſelves, and therefore the value recovered in the Eccleſiaſtical 
Court is equivalent with the treble Forfeiture at the Common Law. And 
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upon the Words Beſides the Coſts, Charges and Expences, &c. he addeth, 


that the Suit in the Eccleſiaſtical Court is more advantageous than the 
Suit for the treble value at the Common Law. For at the Common Law he 
ſhall recover no Coſts, but he ſhall recover in the Eccleſiaſtical Court Coſts 
and Expences, Co. 2 Inſt. 651. 

But now whereas Coke faith to this effect, that not only the double value of 
the Tithes ſubtracted, & c. ſhall be recovered in the Eccleſiaſtical Court, but the 
Tithes themſelves ſhall alſo be recovered there, a doubt ariſeth, how the 
double value of the Tithes, and alſo the Tithes themſelves (viz.) a recom. 
pence for them, according to the {imple value thereof ſhall be recovered (viz,) 
whether by one and the ſame Suit, or by an after Suit (when the double value 
hath been firſt recovered) according to the ordinary courſe of Proccedings in 
the Eccleſiaſtical Courts for Tithes ſubtracted, & c. before this Statute was 
made, and the reaſon of the doubt is, becauſe when a Parſon having ground- 
ed his Libel upon the Statute of 2 Ed. 6. and obtained a Sentence in the Ec. 
cleſiaſtical Court to recover the ſingle damages, which was ſer in certain, 
and farther the double value which was alſo ſet in certain; a Prohibition was 
granted per Curiam, becauſe the Spiritual Court in effect gave treble damages, 
Hill, 11 Jac. C. B. Baldwin and Girrie s Caſe, Godbolt 341. As to which 
I conceive, that Coke's meaning is, that not only double damages, but alſo 
a recompence for the Tithes themſelves ſhould be recovered in the ſame 
Suit, otherwiſe he could not ſay that the value recovered in the Eccle- 
ſiaſtical Courr is equivalent with the treble forfeiture at the Common Lay ; 
but then I conceive that the Libel muſt be framed accordingly (viz.) not to 
be grounded only upon the Statute, and then upon a Sentence anſwerable 
to ſuch a Libel, a Prohibition will not be granted although that in Bin ard 
Girries Caſe the Libel and Sentence being only grounded upon the Statute, the 
Prohibition might be granted, Quære. 

But if with double Damages and Coſts, a recompence may be recovered 
for the Tithes themſelves according to the ſingle value thereof in the Spiri- 
tual Court, yet beſides the treble value of them, neither the Tithes them- 
ſelves nor any other recompence for them can be recovered in the Temporal 
Courts, becauſe though as Fi1zherbet holds in his Nat. Brev. fol. 30. that be- 
fore the Stat 18 Ed. 3. c. 7. the right of Tithes were determinable in the 
Temporal Courts, at the Election of the party, yet now by the ſaid Statute, 
the Temporal Court is wholly barred of the Juriſdiction thereof, Sec Coke's 
Fifth part de Jure Eccleſiaſtico. And therefore in all ſuits upon Stat. 2 and 3 
Ed 6.c. 13, the Tithes are never demanded, but the Action is only perſonal, 
grounded meerly upon a contempt againſt the Statute, for not ſetting forth 
the Tithes, and for that reaſon it is held, that no Action lies againſt Execu- 
tors upon this Statute, the Action being grounded on a perſonal wrong, which 
dies with the Teſtator, but Executors may have an Action upon this Statute 
for Tithes not ſet forth in the time of their Teſtator, by the Equity of the 
Statute 4 Ed. 3.c.7. by Twiſden. Juſt. Mich. 14 Car. 2. B. R. in the Caſe of Holl 
v. Bradford. 1 Sid. & 8. the ſame Caſe, 1 Keble 344. Raymond 52. Paſch. 2 1 Car. 2. 
Juſtice Morton's Caſe, 1 Ventris 30, 31. Vet where a ſuit was continued againſt 
Executors in the Spiritual Court, for double damages, a Prohibition was denied 
Mich. 15 & 16 Car. 2. B. R. Wilks and Ruſſell. x Keeble 682. Raymond 95. 
ſame Caſe, 1 Siderfin 181. Where tis ſaid, the Judges were of opinion, that rhe 
Prohibition ſhould be granted, and that a Plaintiff ſhall only recover his Tithes 
in the damages, and ſhall not demand them again by any Suit after a recove- 
ry of the treble value, Paſeh. 3 Far. Sir Richard Campion v. Hill. 1 Brownlow 
and Gomldsboreugh 86. ſame Cuſe Yelverton 63. 1 
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As beſides the treble value of the Tithes not ſer forth, the Plaintiff ſhall 
not recover any thing for the Tithes themſelves in the Temporal Court, fo 
{hall he not there recover other Damages or Coſts, for that the Stature doth 
nor give them by expreſs words, wherefore when in an Action of Debt for 
Tithes upon von debet pleaded, the Jury found quod debet 78 l. and for the 
reſidue nor debet, and Damages aſſeſſed at 1 4. and Coſts at 40 s. the Plaintiff 
to avoid Error releaſed the Damages and Coſts, and had Judgment for the 
Debt, Trin. 44 Eliz. Day v. Peckvel. Moor 915. Paſch. 3 Jac. in the Exchequer 
Chamber. Day and Kent v. Penkevon. 2 Croke 70. and Jenkins 316. 

And as the Plaintiff in an Action upon this Statute doth not recover Coſts, ſo 
neither hath the Defendant Coſts in Cale of nor- ſuit, or Diſcontinuance ; for 
when a Plaintiff having brought two Actions, was non-ſuited in one, and diſ- 
continued the other; by the whole Court it was denied that the Defendant 
ſhould have Coſts either by Statute 8 El. or 4 Jac. c. 13. upon this reaſon, that 
the Plaintiff, if he had recovered, ſhould have had but the treble value with- 
out Coſts, Mich. 7. Far. B. R. Cox v. Small, Noy 126. But now. by the Sta- 
tute 8 & 9 W.3.c.11. where the ſingle value or —_ found by the Jury ſhall 
not exceed the Sum of twenty Nobles, the Plaintiff obtaining Judgment after 
Plea pleaded, or Demurrer, ſhall recover his Colts of Suit ; and if the Plaintiff 
ſhall become non-ſuit, or ſuffer a Diſcontinuance, or a Verdict ſhall paſs againſt 
him, the Defendant ſhall recover his Cots. 
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CHAP: U. 


Small Tithes and other Church- Duties how to be recovered. Sug- 
geſtions to obtain Prohibitions, how made and proved. Modus 
Decimandi if Suable for in the $ Piritual Court. 


in the laſt Chapter, do give remedy only for Predial Tirhes, and the 
latter of them only in the Spiritual Courr, yet the {aid Statute gives Aid to 
the Eccleſiaſtical Courts alſo, in the recovering of all other Church Duties, 
viz. by the other Clauſe of the ſaid Statute recited alſo in the foregoing Chap- 
ter, which Clauſe was but an affirmance of the Ancient Eccleſiaſtical Law, 
and makes no Addition thereto in any reſpect, and was Enacted, to 
the end, that the Temporal Judges who are the Interpreters and Judges of 
all Acts of Parliament, tho they only concern things meerly Spiritual or 
Eccleſiaſtical, may not by the occaſion of this, or any other Statute made 
before it, either draw to their Courts the Cognizance of Cauſes relating to 
Church Duties, or take occaſion from thence by Prohibicions, to ſtop pro- 
ceedings for them in Eccleſiaſtical Courts; there is alſo another Clauſe in the 
ſaid Statute, 2 & 3 Ed. 6. by which it is Enacted. That if any party at any 
time hereafter, fo2 any matter oz caule betoze rehearſed, limited oz appointed 
by this da, to be ſued 02 determined in the King's Eccleſiaſtical Court, oz be- 
kae the Eccleſiaſtical Judge, do ſue foꝛ any P2ohibition in any of the King's 
Courts where Pyohibitions befoze this time have been uſed to be granted, 
that then in every luch caſe the ſame party, befoze any Pꝛohlbition ſhall be 
granted to him oz them, ſhall bzing and deliver to the hands ok ſome of the 
Juſtices, 02 Judges of the ſame Court where ſuch party demanded P2ohibi- 
tion, 


Mo the two firſt Clauſes of the Stat. 2 & 3 Ed. 6. cap. 13. mentioned 
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tion, the very true Copy of the Libel depending in the Eccleſiaſtical Court, 
concerning the matter whereof the party demandeth P2ohibitton, ſubſcribed 
02 marked with the hand of the ſame party; and under the Copy of the ſaid 
Libel ſhall be witten the Suggeſtion wherefoze the party ſo demandeth the 
ſaid Pꝛohibition: and in cale the ſaid Suggeſtion by two honeſt and ſufficient 
Mitneſſes at the (eaſt, be not pꝛoved true tn the Court where the ſaid Pohl 
bition ſhall be granted, within ſix months next following after the ſafd Pꝛo⸗ 
hibition ſhall be lo granted and awarded, that then the party that is letted 
oz hindꝛed of his 02 their Suit in the Eccleſiaſtical Court by ſuch Pꝛohibition, 
ſhall upon his oz their requeſt and ſuit, without delay, have a Conſultation 
granted in the ſame caſe in the Court where the ſaid Pꝛohibition was grant. 
ed, and ſhall alſo recover double coſts and damages againſt the party that (g 
purſued the ſaid Pꝛohibition, the (aid coſts and damages to be aſſigned oz 
aſſeſſed by the Court where the ſaid conſultation ſhall be ſo granted; fo} 
which coſts and damages, the party to whom they ſhall be awarded, may have 
an Action of Debt by Bill, Plaint oꝛ Jnfozmation in any of the King's Tourts 
of Recozd, wherein the Defendant ſhall not wage his oz their Law, no? have 
any Eſſoin o2 Pꝛotedion allowed 02 admitted, Stat. 2 & 3 Ed. 6. cap. 13. 
This Clauſe was Enacted, to prevent needleſs delays by Prohibitions in 
Suirs commenced for Tithes, & c. in the Eccleſiaſtical Courts; and to this 
end, this Clauſe firſt appoints, that a Prohibition ſhall not be granted before 
the party ſuing for it ſhall deliver a true Copy of the Libel, and under it, 
the Suggeſtion written wherefore the Prohibition is demanded, that if it 
ſhall appear to the Judges, that no Prohibition lies upon the Suggeſtion, or 
if there be variance betwixt the Libel and Suggeſtion, no Prohibition ſhould 
be granted; for that in Caſe of variance no Prohibition lies, and therefore 
tho' it be granted, a Conſultation is of courſe to be awarded, that is, if the va- 
riance be a material variance ; therefore when upon a Prohibition the Sugge- 
ſtion was, that the Lands were Lands diſcharged of Tithes in the hands of a 
Prior, and ſo ought to be diſcharged by the Statute 3x HF. 8. and that the Par- 
ſon Sued him for Forty Fleeces of Wool, the Parſon pleaded thereto, that he 
Sued him for Four Hundred Fleeces, and pray d a Conſultation, and had it: 
But upon a Writ of Error it was held, that ſuch variance was not material in this 
Caſe, becauſe the Plaintiff preſcribes in non Decimando, and ſo wholly outed 
the Eccleſiaſtical Court of all manner of Juriſdiction, for any Tithes of that 
Land, becauſe it is diſcharged of it ſelf without paying any thing as a Modus; 
but if che Suggeſtion had been upon a Modus Decimandi it had been otherwile, 
for in ſuch Caſe, the Cauſe of Tithes Originally belongs to the Spiritual Court, 
was it not for the Modus, and therefore the Suggeſtion of a Modus Decimandi 
ought to agree with the Libel, becauſe a Suggeſtion is ever grounded on the 
Libel, and the cauſe is to be ſtay'd by Prohibition upon one cauſe certain, 
wherefore to prevent ſuch variance (as was ſaid) 'twas Enacted by this Clauſe, 
that the Copy of the Libel with the Suggeſtion ſhould be delivered to the 
Judge granting the Prohibition, yer if notwithſtanding ſuch proviſion, a vari- 
ance be afterwards found, tho' in that Caſe a Prohibition is to be granted, yet 
no double Coſts and Damages are to be Aſſeſſed by force of this Clauſe, for 
that by the expreſs words thereof they are to be given only upon default of 
not proving the Suggeſtion, Mich. 3 Jac. B. R. Hutton v. Barnes, Tetver- 
ton 79 
Note further, that he that demands a Prohibition, is obliged to bring the 
Copy of the Libel with his Suggeſtion underwritten, when the Suit in the 
Eccleſiaſtical Court is (as the words of the Statute are) fo2 any matter oꝛ cauſe 


befote rehearſed, limited and appointed by this da to be ſued 02 ny 


tl 
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in the King's Eccleſiaſtical Courts, Now by the ſecond Clauſe of this Statute, 
perſons may be Sued in the Eccleſiaſtical Court for carrying away their Corn, 
Hay or other Predial Tithes before the Tithes thereof be ſet forth, or for with- 
drawing ſuch their Tithes, or for hindring them to be carried away. And by 
the former of the two Clauſes laſt before mentioned, Suit may be 1n the Eccle- 
ſiaſtical Court, as the words therereof are. It any perſon do ſubſtratt o2 with- 
dzaw any manner of Tithe, pzofits, commodities, 02 other duties befoze men: 
tioned, 02 anp part of them contrary to the true meaning of this Ag, oz any 
other Act heretofoze made. And this Act dorh not only mention and provide for 
the payment of Predial and Perſonal Tithes, and ofterings by ſeveral clauſes 
therein, which ſee in Cap. 54. but alſo the firſt Clauſe thereof doth mention 
thoſe other Acts in this Caſe ſaid to be heretofore made, wiz. 27 H.8. cap. 
20. which extends not only to Tithes and Offerings, bur alſo to all other du- 
ties of holy Church; and 3z H. 8. cap. 7. which extends to Tithes and Offer- 
ings generally, and ſo to all things under that term comprehended, and doth alto 
confirm the ſaid Statutes expreſly, and makes them to be as a part thereof, 
ſo that all Tithes and Church Daties which are all mentioned therein, are as 
eee, mentioned in this Act, and by conſequence, when any Suit is 

rought in Court Chriſtian for any ſort of Tithes, or any other Church Duties, 
the Defendant in the ſaid Court, before he may have a Prohibition, is bound 
by the ſecond Clauſe mentioned in this Chapter, to bring to the Temporal 
Judge the Copy of the Libel againſt him, &. and under the ſame his Sug- 
geſtion written. 

And from hence further Note, That by the words of the Statute it ſeems, 
that in all Caſes in which a Defendant in the Spiritual Court is bound before 
he may have a Prohibition to deliver the Copy of the Libel, &c. with the 
Suggeſtion under written; he is bound alſo to prove his Suggeſtion in ſix 
Months, to avoid the granting of a Conſultation with double Coſts and Dam- 


ages For after this Clauſe hath ſaid, That under the Copy of the (aid Libel ſhall. 


be wiitten the Suggeſtion, wherefoze the party demandety the (atd Pꝛohibi⸗ 


tion; the next words are, And in caſe the ard Suggeſtion be not pꝛoved to 


be true within ſir Months, cc. viz. that ſame Suggeſtion that was in the fore- 
going words appointed to be written under the Copy of the Libel; and there- 
fore it ſeems to be plain that the Statute intended, whatever the matter of the 
Suggeſtion be, double Coſts and Damages are to be given in all Caſes, if the 
ſame be not ſo proved, when the party as aforeſaid, before a Prohibition granted 
is bound to bring to the Judge the Libel againſt him, and therewith his Suggeſti- 
on under written. And accordingly it hath been held, that this Clauſe requiring 
the proof of a Suggeſtion is general; therefore when one that was ſued for Tithe 
of Hay in the Spiritual Court, upon a Suggeſtion, that he was to pay upon an 
Arbitriment ſo much, & c. it was held, that this Suggeſtion ought to be proved, as 
well as one made of a Modus Decimandi. And ſo a Suggeſtion upon Statute 
31 H. 8. that Lands are Tith- free, becauſe this clauſe e. the proof of a 
Suggeſtion, is general, and not limited to real Compolitions, &. Trin. 12. 
Jac. B. R. Reynolds and Haye's Caſe, Rolls 1 Rep. 5 5. So if a perſon hath a Pro- 
hibition upon a Suggeſtion that he ought not to pay Tithes for ſeven years, 
for that the Lands were barren, he muſt prove his Suggeſtion, Hill. 6 Car. 
B. R. Stroude v. Hoskins, Jones 231. Vet tis ſaid that a Suggeſtion of an Agree- 
ment with the Parſon to pay a Rate for his Tithes ſued for in the Spiritual 
Court, is not of neceſſity to be proved in fix Months, vis. to avoid for that 
cauſe a Conſultation, Coſts, and Damages, and that ſuch proof goes to Sug- 
geſtions only of a Modus Decimindi, and not of a Leaſe or Contract, and 


that ſo is the practice in B. E. Mich. 5. Jac. B. R. Telverton 104. Trin. 5. Car. 
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C. H. Jobnſon's Caje, Hetley 145 Dubitot. 12. Jac. B. R. Reynolds and Haye's 
Caſ/, Rolls 1 Rep. 55 Trin. 30 Eliz. B. R. Woodward and Bugg's Caſe, 2 Leo 
ard 29. See Hill. 5 Fac. Cob. v. Hunt. Brownlow and Gouldsborongh 99. Mich, 
18 Car. 2. B. R. Eaton v. Naylor, 2 Keble 134. And though it be granted on 
all hands, that when a Suggeſtion is of a Modus Decimandi, it ought to be 
proved in ſix Months, as was adjudged in Parſon Bugg's Caſe, Mich. 11 Jac. 
C. B. and Hill. 11 Jac. C. B. Gippies Caſe, Godbolt, Paſch. 2. Jac. C. B. Sharpe 
v. Sharpe, Noy 148. Mich. 5 Jac. B. R. Cox. v. Seymour Telverton 104. yet 
when a Prohibition was had upon a Suggeſtion of a Modus Decimandi for 
part, and of a contract executed for the reſt of the Tithes ſued for, it was 
held by the Court, that becauſe the Prohibition is not grounded ſolely upon 


the Modus Decimandi which needs ſuch proof, but alſo upon the contract be- 


tween the Parties, which as is ſaid, needs no ſuch proof ; and the Suggeſtion 
being entirc, and part of it needing no proof, they could not give Colts, for 
chat is only to be done where the whole matter in the Suggeſtion needs proof, 
thereſore the mixing the Contract with the manner of Tithing, Priviledges the 
whole, as to the matter of Coſts; but they might grant a Conſultation as to 
that part of the Suggeſtion which concerns the manner of Tithing, but not 
for the reſt, Hill. 5 Jac. Cob. v. Hunt, Brownlow and Gontdsborough 99. ſame Cafe, 
Teſverton 119. And when a Prohibition was granted in a Caſe where no Pro- 
hibition did lye, and the ſix Months being lapſed without proof of the Sug- 
geſtion, the Court ſaid, they would adviſe as to giving of double Cots ac- 
cording to the Statute, becauſe Coke thought, that if a Conſultation be granted 
for nor proving the Suggeſtion in ſix Months, that then Colts ſhall be given; 
but if it be granted for that no Prohibition did lie of the matter, that there, no 
Coſts ſhall be given, and the Court did adviſe as to the Coſts (and yet the 
miſchief that is provided againſt by the Statute ſeems ro be the ſame in both 
Caſes) Trin. 12. Jac. B. R. Reynolds v. Hayes, Rolls 1 Rep. 55. but a Prohibi- 
tion being obtained upon a Suggeſtion, which was not proved within the fix 
Months, and the Defendant in the Prohibition took Iſſue with the Plaintiff, 
which was found againſt the Defendant, it was reſolved by the Court, that 
the Defendant ſhould not have Coſts for want of the Suggeſtion being proved; 
for the Statute is, That he ſhall have a Conſultation and double Coſts, but in 
this Caſe he could not have a Conſultation, the matter and iſſue being found 
againſt him, but ought to have prayed a Conſultation upon the Suggeſtion not 
being proved, and then ſhould have had his double Coſts, Mathhinſen v. Sir 
G. Pacy, Latch. 140. 7H 
Note alſo, that it is ſaid that the Suggeſtion muſt be proved to be true; yet it 
hath been adjudged, that the Suggeſtion needs nor to be proved true ſtrictly, and 
in . part of it to avoid a Conſultation with Coſts and Damages; for when a 
Suggeſtion upon a Prohibition was, that the Defendant and all his Predeceſ- 
ſors have had 20 Acres of Paſture, and another Cloſe containing 20 Acres of 
Wood in ſatisfaction of Tithes, and the Witneſſes proved that he had the 20 
Acres of Paſture but not of Wood, it was adjudged, that if it appears that the 
Court Chriſtian ought not to hold Plea thereof, it ſufficerh 3 and therefore, if 
there be a Preſcription, that the Parſon holds an hundred Acres, of Land in ſa- 
tisfaction of Tirhes, and the proof be that he holds only ſixty Acres in ſatisfa- 


ction of them, it is well enough; becauſe the ſubſtance of rhe Suggeſtion is 
proved, that he holds Land in Satisfaction of Tithes, &c. wherefore it was a- 


greed in this Caſe, that the Plaintiff ſhould declare, and that the Defendant 


: ſhould plead to iſſue, Hall. 42 Eliz. B. R. Auſten v. Piggot, 3 Croke 736. fame 


Caſe, Moor 911. So if a Modus be alledged to be, that one ſhall pay 20 Shil- 


lings in ſatisfaction for Tithes, and the proof be, that the Modus is, 2 _o 
} K | 1a 


. K ot id by 0 1 


AARpPAmMBHBAONd reer A 


9 oQ 


Chap 55. 1 be Complete Incumbent, 491 
ſhall pay 40 Shillings, it is a good proof, becauſe thereby the Court is entitled 
to the Juriſdiction, 177. 4 Car. C. B. Goddard and Liler's Caſe, Hethy ico. and 
when a Suggeſtion was of a Modus to pay 25. 6d. for Tithes, and the Wit- 
neſſes prov'd the Modus to be to pay 3 5. the proof was held good, by Fen- 
ner and Telverton againſt Popham, becauſe it ouſted the Eccleſiattical Court of 
the Juriſdiction, Paſch. 43 Eliz. B. R. Web. v. Pets, Noy 44. and Trin. 4 Car. 
C. B. Norton's Caſe, Hetlezy 110. And when a Suggeſtion was, that for time 
whereof, Gc. 2 d. had been paid for the Tithes of Wool and Lambs, and the 
Witneſſes proved nothing as to the Wool, bur that 2 d. had been paid only for 


the Tithes of the Lambs, a Conſultation being prayed, the Court ſaid, that 


there was a difference between a Suggeſtion to have a Prohibition upon a Pre- 
ſcription comprized in it, and a Preſcription made in defence or by way of 
Plea in an Original Action; for in the laſt Caſe, if a joint Preſcription be made 
for two things, and it fail in one, the whole is deſtroyed, becaule it is by way 
of Title; but otherwiſe in this Caſe it is, becauſe this Prohibition is but to 
give Juriſdiction to the King's Court, and here becauſe the Preſcription is pro- 
ved, though but in part, v3z. as to the Lambs, there ſhall be no Conſultation, 
Mich. 2 Jac. B. R. Anonymus, Telverton, p. 55. So a Prohibition being prayed 
on Suggeſtion of a Modus to pay 3 5. for every Calf, which on proof appeared 
to be for Cow and Calf, yet a Prohibition was granted, Mich. 20 Car. 2 Ma- 
thew's Caſe, 2 Keble 407. Yet where the Suggeſtion was, that the Occupiers of 
ſuch a Farm paid 20 Shillings yearly in diſcharge of Tithes of that and ano- 
ther Farm, and the proof was, that the Tenants of thoſe Farms paid 40 Shil- 
lings in lieu of Tithes of one Farm only, the Court would have granted a 
Conſultation upon this variance, bur that the partics agreed to amend the Sug- 
geſtion and make the Modus 40 Shillings, Trin. 18 Car. 2. B. R. Luſh v. Web, 
2 Keble 57. and if the Witneſſes make ſuch proof, which doth neither prove 
the Modus laid, nor any other Modus for the Tithes in queſtion, the Suggeſti- 
on by producing of the Witneſſes is not ſaid to be proved; therefore when the 
Tithes of Milk and Calves were ſued for in the Spiritual Court, and a Probi- 
bition was had upon a Surmiſe, that every Inhabitant ſhould pay 4 d. for eve- 
ry Cow, and 2 d. for every Calf, and the Witneſſes proved that Tithes had 
not there been paid in Specic, but that every Inhabitant ſhould pay 6 d. and 
ſome 7 d. &c. it was agreed, that no Modus was proved, for that it is meer 
incertainty, and ſo Conſultation, G. was Awarded, Trin. 4 Car. C. B. God- 
dard and Tiler's Caſe, Hetley 100. 

Note alſo, that by this Clauſe the Witneſſes muſt be honeſt and ſufficient ; 
therefore when a Suggeſtion was proved by two Witneſſes that had been at- 
tainted of Felony, it was held, that the Teſtimony of ſuch Witneſſes was in 
all Caſes to be rejected, and the like of Excommunicated Perſons, and Recu- 
ſants Convict, which are ſuch by Statute, 3 Fac. c. 5. and a Conſultation was 
granted, Mich. 11. Fac. B. R. Brown v. Craſhaw, Bulſirode 2 p. 154. But if the 
Witneſſes be honeſt and ſufficient, and they affirm before one of the Judges, 
that they have known the contents of the ſurmiſe to be true, or that the com- 
mon Fame is ſo, or that they have heard that it was ſo, this proof is good e- 
nough, Mich, 15 Jac. C. Þ. Noy 28. Paſch. 43. Eliz. B. R. Web. v. Pets, Noy 44. 
Paſch. 33 Eliz. Stranfham v. Cullington, 3 Croke 228. for ſlight proof will ſerve, 
viz. (as he thinketh, or believeth it to be ſo) Trin. 4. Car. Sir Nicholas Stid- 
dar v. Tilar, Littleton Rep. 155. Or if one ſurmiſe that the Inhabitants of 8. 
(of which he is one) have paid a Modus Decimandi, and the proof be, tha: 
he himſelf had paid it, this is ſufficient, becauſe it ouſts the Eccleſiaſtical Court 
of their Conuſance, Mich. 15 Fac. C. B. Noy 28. 
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Note further, that the Suggeſtion by the ſaid Clauſe is ro be proved within 
{ix Months next following after the Prohibition ſhall be granted; yer the Judges 
are ſaid to have held, that the time of ſix Months given by this Statute for 
the proving of a Suggeſtion, ought to be intended fix Months in Term-time,and 
that the Vacation ſhall not be part of the time, Mich. 4x & 42 Eliz. B. R. 
Moor 573. Alſo the ſix Months {hall be accounted by the Kalendar, and not 
by 28 days to the Month, Aich. 4 Fac. Copley v. Collins, Hob. 179. And yet 
this Statute was made to prevent delaies: And 'tis {aid that if proof be made in 
time of Vacation, it is well enough, Paſch. 43 Eliz. B. R. Pottinger and John- 
ſon's Caſe quoted in Skinner's Caſe, Hill, 15 Fac. C. B. Noy 30. and if the ſurmiſe 
be proved before one of the Judges within the ſix Months, although that it be 
not Recorded till after the ſix Months by the Court, it is well enough, Hill. 
15 Fac. C. B. Skinner's Caſe, Noy 30. and proof which is not ſufficient, may be 
ſupplied, by better proof within the fix Months, but not after the ſix Months, 
Trin. 4 Car. Sir Nicholas Steddar v. Tylar, Litton Rep. 155. 

If the Suggeſtion be not proved within ſix Months according to the Statute, 
the party, as hath been ſaid, ſhall have double Coſts and Damages, and may 
maintain an Action of Debt for the recovery of them, and in that Action he 
{hall alſo recover his Coſts and Damages, Hill. 22 Jac. Cockram v. Davy, Bend. 
loes, 143. 

Note alſo, That if a Conſultation hath been Awarded, for that the Suggeſti- 
on of a Modus was not proved in ſix Months, yet a Prohibition may be gran- 
ted upon a Suggeſtion of the ſame Modus for the fame Land, if the Tithes be- 
fore in queſtion, viz. of the ſame Land ariſing in another year be ſued for in 
the Spiritual Court, and ſo every year after, though ſeveral Conſultations have 
been granted upon ſuch Prohibitions for thar rhe Suggeſtions were not pro- 
ved in fix Months; and not upon the right, or tryal of the Cuſtom, for the 
Statute of 50 Ed. 3. cap. 4. goes to the Suggeſtion made upon the ſame Libel, 
and to a Conſultation duly granted, and not to the Caſe of not having Wit- 
neſſes ready to prove the Suggeſtion through negligence, Mich. 5 Fac. B. NR. And 
accordingly hath it been agreed, that where a Conſultation is granted for not 
proving the Suggeſtion in ſix Months, the party may have a new Prohibition 
upon the ſame Libel ; for that the Statute 50 Ed. 3. doth not extend to a Con- 
ſultation upon not proving the Suggeſtion in fix Months, but only where the 
Conſultation is granted upon the matter and ſubſtance of the Suggeſtion, Hill. 
6 Car. B. R. Stroud v. Hoskins, Jones 231. 1 Croke 208. See Trin, 9 Fac. Dor- 
wood v. Brickinden, 2 Brownlow 26. and the fame Book 247. But in Bowry and 
Wallington's Caſe, Latch. 7. tis ſaid by the Court, that they will be ſparing in 
granting Prohibitions in ſuch Caſes ; bur if upon the tryal of a Suggeſtion the 
Plaintiff be Nonſuit, no new Prohibition ſhall be granted, although that the 
Nonſuit was occaſioned for want of ſome of the Plaintiffs Witneſſes, who were 
to prove the truth of the Suggeſtion, and who were neceſſarily obliged to be 
abſent, Paſch. 14 Car. 2 Tradeham v. ----- 1 Keble 286. if the Defendant in a 
Prohibition die, his Executors may proceed in the Spiritual Court, and 
the Judges of the Court out of which the Prohibition was granted will alſo in 
ſuch caſe make a rule to the Spiritual Court to proceed; but the Plaintiff may 
if he pleaſe have a new Prohibition againſt the Executors, Trin. 4 Car, B. R. 
Walſingham v. Stone, Littleton Rep. 155. 

The Statute 50 Ed. 3. cap. 4. doth Enact, That whereas a Conſultation ts 
once duly granted upon a ]Nohtbition made to the Judge of Holy Church, that 
the ſame Judge may pꝛoceed in the cauſe by vertue of the lame Conſultation, 

_ notwithſtanding any other Prohibition thereupon to him delfvered, pꝛabided 


always that the matter in the Libel of the ſaid cauſe be not ingzoſſed, 2 


— 
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ed oz otherwiſe changed. Now whereas this Statute according to the printed 
Statutes ( ſays the lame Judge) that is different from the Parliament Roll 
which is liceatque Judici Eccleſiæ, Latch. 6. 76. and therefore where a Parſon li- 
belled in the Spiritual Court for Tithes and a Prohibition granted, and after a 
Conſultation was Awarded, and Sentence given in the Spiritual Court for the 
Parſon, upon which the Defendant there appealed to the Court of the Arches, 
and then moved for a new Prohibition, which was granted, but afterwards a 
Conſultation being moved for, it was agreed by the Court, that where a Con- 
ſultation is Awarded, no new Prohibition ſhall be granted upon the ſame Libel ; 
bur if there be an Appeal, a Prohibition may be granted, but with theſe diffe- 
rences, 1. If he that Appeals prays the Prohibition, he ſhall not have it, for then 
Suits ſhall be deferred in infinitum in the Eccleſiaſtical Courts, 2. If the Pro- 
hibition and Conſultation were upon the ſubſtance of the matter, elſe one ſhall 
be put to try the ſame point many times, which would be full of vexation, 
Paſch. 1 Car. B. R. Bowry v. Wallington, Popham 159. ſame Caſe, Latch 6. 
76. Bendlows 148, 150. Paſch. 14 Jac. Moor 917. ſame Caſe 3 Bulſirode 182. 

Bur if when the ſix Months are lapſed, the Defendant in the Prohibition will 
not pray a Conſultation and coſts and damages at that time, but will take Iſ- 
ſue with the Plaintiff, and thereupon it ſhall be found againſt him, he ſhall 
never have his double Coſts and Damages, becauſe he cannot have a Conſul- 
tation, for that the matter is paſſed againſt him, Watkinſon v. Sir Geo. Pacy, 
Latch 140 Hill. 22 Jac. B. R. Watkinſon v. Perry, Noy 81. but it ſeems he may 
in ſuch Caſe have his Coſts and Damages if it go for him, for that then he is 
to have a Conſultation; and therefore tis beſt for every Defendant in a Prohi- 
bition, (when the Suggeſtion is not prov'd in ſix Months) to get his Conſul- 
tation with Coſts and Damages, and not to plead to the matter of rhe Sugge- 
ſtion. 

Note, that the party that has the Conſultation upon this clauſe, is to have 
double Coſts and Damages to be Aſſeſſed by the Court, and the uſe is, to ſet 
Coſts and Damages ſingly, and then by the Statute they ſhall be doubled. 
And though it be ſaid, that the Coſts and Damages ſhall be Aſſigned or Aſſeſ- 
{ed by the Court, for which the party ſhall have his Action of debt by Bill, 
Ge. in any of the King's Courts of Record, e*c. without more, yet the caſe 
was, that upon not proving of a Suggeſtion, Colts were Aſſeſſed by the Court 
at Fifty Shillings, and Damages at Fifty Shillings, to be doubled, and no for- 
mal Judgment was given to recover them, becauſe theſe words Ideo conſidera- 

tum fait quod recuperet, &c. were omitted, and the Parſon who ſo recovered the 
Coſts and Damages brought his Action of Debt for them, and declared upon all 
the matter above, and that Damages were Aſſeſſed, exc. and that the Coſts were 
not paid, per quod adio, &c. and adjudged, that he ſhould recover, and had a 
Judgment in this Action of Debt by n ſum informatus, whereupon a Writ of 
Error being brought as well upon the Record and Proceſs, &. of the Prohi- 
bition, as of the Record and Proceſs in the Action of Debt for the Coſts, this 
Error in ſpecial was Aſſigned, that there was no judgment in the Prohibition 
for the recovery of the Coſts, but only an Aſſeſſment of the Coſts without any 
more, which is but matter of Office, but no Judgment in Court to bind, which 
was confeſſed by the whole Court, and the Judgment was reverſed, Hill. 5 
Jac. C. B. Cob. v. Hunt, Brownlow and Gouldsborough, 1 part gg. 

Though by the former of the rwo Branches of this Statute laſt before men- 
tioned, it be generally provided, that all Church Duties ſhall be recovered in 
the Eccleſiaſtical Court, yer it is before ſpecially as to perſonal Tithes Enacted 


thus: And be it alſo enacted by the authozity afozeſatd, That if any perſon re- 
fuſe to pay his perſonal Tithes in fozm akozelald, that then it ſhall be lawful to 


the. 
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the Oꝛdinarp ok the ſame Diocels where the party that ſo ought to pay the 
ſaid Tithes is dwelling, to call the lame party betoze him, and by his dil⸗ 
cretion to examine him by all lawful and reaſonable means, other then by the 
parties own cozpozal Dath, concerning the true payment of the ſaid perſonal 


Tithes, Stat. 2 & 3 Ed. 6. cap. 13, This Clauſe hath relation to a Clauſe - 


foregoing it, which ſee in Chap. 54. 

It hath alſo been enacted, Fo? the mote eaſie and effedual Recovery of (malt 
Tithes, and the value of them, where the ſame ſhall be unduly ſubſtraged and 
detained, where the ſame do not amount to above the yearly value of fozty 
ſhillings from any one perſon ; Be it enacted by the King's moſt excellent 
Majeſty, by and with the advice and conſent of the Lows Spiritual and 
Tempozal, and Commons in this pꝛelent Parliament afſembled, and by the 
authozity of the ſame, that all and every perſon and perſons ſhall hencefozth 
well and truly let out and pay all and ſingular the Tithes, commonly called 
[mall Tithes, and compoſitions and agreements fo2 theſame, with all ©f- 
fctings, Oblations and Obventions to the ſeveral Recno2s, Uicars and other 
perſons to whom they are 02 ſhall be due in their ſeveral Pariſhes within this 
Kingdom of England, and Dominion of Wales, and Town of Berwick upon 
Tweed, accoꝛding to the Rights, Cuſtoms and Pꝛeſcriptions commonly uſed 
within the laid Pariſhes reſpectively. And ik any perſon oꝛ perſons ſhall here- 
after (ubſtract 02 withdꝛaw, 02 any ways fail in the true papment of ſuch ſmall 
Tithes, Offerings, Oblations, Obventions oz Compoſitions as afozeſaid, 
by the ſpace of twenty days at moſt after demand thereof, then it ſhall and 
may be {awful fo2 the perſon o2 perſons, to whom the ſame ſhall be due, to 
make his oz their complaint in wziting unto two oz moze of his Maſeup's 
Juſtices of the Peace within that County, Riding, City, Town Coponte, 
Place oz Diviſion where the lame ſhall grow due (neither of which Juſtices 
of Peace is to be Patron of the Church oꝛ Chapel whence the ſatd Tithes 
do 02 ſhall ariſe, noꝛ any ways intereſſed in ſuch Tithes, Offerings, Obla- 
tions, Obventions oz Compoſitions afozeſatd.) 

And be it farther enacted by the authozity afozeſatd,that if hereafter any Suit 
o Complaint ſhall be bzought to two oz moze Juſtices of the Peace, as afoze- 
laid concerning mall Tithes, Offerings, Dblations, Obventions oz Com- 
poſitions as afozeſaid, the ſaid Juſtices are hereby authozized and required to 
{ſummon in wiiting, under their hands and ſeals by reaſonable warning, eve- 
rp (uch perſon o2 perſons againſt whom any Complaint ſhall be made, as a- 
fozeſaid ; and after his 02 their appearance,o2 upon default of their appearance, 


the laid warning 02 ſummons being pꝛoved befoze them upon Dath, the ſaid 


Juſtices of Peace, o; any two o2 mote of them ſhall pzoceed to hear and de- 
termine the laid complaint, and upon the p2oofs, evidences and teſtimonies 
pꝛoduced befoze them, ſhall in wziting under their hands and ſeals adjudge the 
caſe and give ſuch reaſonable allowance and compenſation fo2 ſuch Tithes, 
Dblations and Compoſitions ſo ſubſtracted oz withheld, as they ſhall judge to 
be juſt and reaſonable, and alſo (ſuch coſts and charges not exceeding ten ſhil- 
lings, as upon the merits of the cauſe ſhall appear juſt. 

And be it farther enacted, That if any perſon oz perſons ſhall refuſe o; neg- 
led by the ſpace of ten days after notice given, to pay o: ſatisfie any ſuch 
ſum of Mony, as upon ſuch complaint and pꝛoceeding, ſhall by two oz moze 
Juſtices of the Peace be adjudged as afozeſaid, in every ſuch caſe the Conſta- 
bles and Churchwardens of the laid Pariſh, o2 one of them, ſhall by warrant 
under the bands and leals of the ſafd Juſtices to them direcked, diſtraln the 
Goods and Chattels of the party ſo refuſing oz neglecting as afozeſaid, and 

' after detatning them by the ſpace of thzee days, in caſe the laid Sum - 125 
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judged to be paid, together with reaſonable Charges fo2 making and detain⸗ 
tug the ſatd Diſtrelles, be not tendꝛed oꝛ paid by the ſaid party in the mean 
time, ſhall and map make publick ſale of the lame, and pay to the party com- 
plaining ſo much of the Pony ariſing by ſuch ſale, as may ſatisſie the ſaid 
Sum lo adjudged, retaining to themſelves ſuch reaſonable charges fo2 ma- 
king and keeping the ſatd diſtreſs, as the laid Juſtice ſhall think fit, and ſhall 
render the Overplus (if any be) to the Owner. 

Pꝛovided always and be it Enaded, That it ſhall and may be lawful fo2 
all Juſtices of Peace in the examination of all matters offered to them by this 
Act, to adminiſter an Dath oz Daths to any witneſs oz witneſſes, where the 
ſame ſhall be neceſſary fo2 their Inkoꝛmation, and fo2 the better diſcovery of 
the truth. | | 

Pꝛovided alſo and be Enacted, That this Act, oz any thing herein contained 
ſhail not extend to any Tithes, Dblations, Payments o2 Dbventions with- 
in the City of London o; Liberties thereof, no2 to any other City oꝛ Town 
Coppozate where the ſame are ſettled by any Ac of Parliament, in that caſe 
particularly made and pꝛovided. 

Pꝛovided always, and be it enacted, That no complaint foz, o2 concerning 
any (mall Tithes, Offerings, Dblations, Obventions oz Compoſitions here- 
after due, (hall be heard and determined by any Juſtices of the Peace by vir: 
tue of this Ac, unleſs the complaint ſhall be made within the (pace of two 
years next after the times that the ſame Tithes, Oblations, Obventions and 
Compoſitions did become due 02 payable, any thing in this Aa contained to 
the contrary notwithſtanding. 

P2ovided alſo and be it enacted, That any perſon finding him, her, oz 
themſelves agrieved by any Judgment to be given by any two Juſtices of the 
Peace, ſhall and may appeal to the next General Quarter Seſſions to be held 
ko that County, Riding, City, Town-Coppozate oz Diviſion, and the Ju- 
ſtices of the Peace there pꝛeſent, oꝛ the majo2 part of them ſhall proceed, 
finally to hear and determine the matter, and to reverſe the ſaid Judgment, 
if they ſhall ſee cauſe 3 and if the Juſtices then pꝛeſent, o2 the majo2 part of 
them ſhall find couſe to confirm the Judgment given by the firſt two Juſtices 
of the Peace, they ſhall then decree rhe ſame by Ozder of Seffions, and ſhall 
alſo pꝛoceed to give (uch coſts againſt the Appellant, to be levied by Diftreſs 
and Sale of the Hoods and Chattels of the ſaid Appellant, as to them ſhall 
ſeem juſt and reaſonable ; and no Pꝛoceedings oz Judgment had, o2 to be had 


by virtue of this Act, ſhall be removed o2 ſuperſeded by virtue of any (tit 


of Certiorari, 02 other CUtit out of his Pajeſty's Courts at Weſtminſter, o2 
any other Court whatſoever, unleſs the title of luch Tithes, Oblations oz 
Obventions ſhall be in queſtion, any Law, Statute, Cuſtom oz Uſage to the 
contrary notwithſtanding. 

Pꝛovided always and be it Enacted, That where any perſon 02 perſons 
complained of fo? ſubſtraaing o2 with holding any [mall Tithes, oz other Ou: 
ties afozeſaid,ſhall before the Juſtices of the Peace to whom ſuch Complaint 
is made, inſiſt upon any Preſcription, Compoſition, oꝛ Modus decimandi Agree: 
ment 02 Titles whereby he oꝛ ſhe ts 02 ought to be freed from payment of the ſaid 
Tithes, oz other dues in queſtion, and deltver the ſame in wiiting to the laid 
Juſtices of the Peace, ſubſcribed by him oz her, and ſhall then give to the 
party complaining reaſonable and ſufficient Security to the ſatisfagion of 
the ſatd Juſtices, to pay all luch coſts and damages, as upon a Tryal at 
Law to be had fo? that purpoſe, in any of his Majeſty's Courts, having Cog- 
nizance of that matter, ſhall be given againſt him, her oz them, in caſe the 
laid Pꝛeſcription, Compoſition oꝛ Modus decimandi, ſhall not upon the ſaty 
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tryal be allowed, that in that caſe the (aid Juſtices of the Peace, ſhall fozbear 
to give any Judgment in the matter; and that then and in luch cale the per. 
ſon o; perſons ſo complaining, ſhall and map be at liberty to pꝛolecute ſuch 
perſon oz perſons fo2 their ſaid Subſtracdton in any other Court oz Courtg 
whatſoever, where he, ſhe oz they might have (ſued befoze the making of this 
Ac, any thing in this Aa to the contrary notwitſtanding. 

And be it further enacted by the authozity afozelatd, that every perſon and 
perſons, who (hall by vertue of this Aa obtain any Judgment, oz again 
whom any Judgment (hall be obtained befoze any Juſtices of the Peace out 
of Seſſions, fo2 ſmall Tithes, Oblations, Obventions oz Compoſitions 
ſhall cauſe oz p2ocure the ſaid Judgment to be inrolled at the next General 
Quarter Seſſton, to be holden fo2 the ſaid County, City, Riding oz Diviſion; 
and the Clerk of the Peace fo2 the laid County, City, Riding oz Diviſion 
is hereby required upon tender thereof, to enrol the lame; and that he ſhall 
not ask oz reccive fo? the Jnrolment of any one Judgment, any Fee oz Re- 
ward exceding one ſhilling 3 and that the Judgment fo entolled, and ſatif: 
faction made by paying the ſame lum ſo adjudged, ſhall be a good bar to con. 
clude the ſaid Renozs, Uicars, and other perſons, from any other remedp 
lo; the ſaid (mall Tithes, Oblations, Obventtons o; Compoſitions, ko; which 
the ſaid Judgment was obtained. 

And be it further enaced by the authozity afozeſatd, that if anp pecſon o; 
perſons againſt whom any ſuch Judgment oz Judgments (all be had, as afoe- 
ſaid, ſhall remove out of the County, Riding, City oꝛ Cozporation after Judg- 
ment had as afozeſaid, and befoze the levying the Sum oz Sums thereby ad- 
judged to be levied, the Juſtices of the Peace who made the (aid Judgment, 
v2 one of them, ſhall certifie the fame under his oz their hands and ſeals to 
any Juſtice of Peace of ſuch other County, City 02 Place wherein the ſaid 
perſon oz perſons ſhall be Inhabitants ; which (atd Juſtice is hereby authozi⸗ 
3ed and required by Marrant under his hand and ſeal, to be directed to the 
Conſtables oꝛ Churchwardens ok the place, 02 one of them, to levy the Sum 
02 Sums (0 adfudged to be levied as afozefaid, upon the Goods and Chattels 
of (uch perſon oz perſons, as fully as the ſaid other Juſtices might have done, 
ff he, ſhe oz they had not removed, as akozeſaid, which ſhall be paid accoz- 
ding to the laid Judgment. 

Povided always and be it enacted, that no Cicar oz other perſon ſhall habe 
remedy to recover (mall Tithes, oz other Dues afozeſaid, which became 02 
were due befoze the making of this Ac, unleſs complaint be made to the Ju- 
ſtices of the Peace in fozm afozeſaid, befoze the firſt day of October, which 
ſhall be in the year of our Low, 1696. : | 

And it is hereby declared and enacted, that the ſaid Juſtices of the Peace 
who (hall hear and determine any of the matters afozeſaid, ſhall have power to 
give Coſts, not exceeding tea ſhillings, to the party pzoſecuted, if they (hail 
find the complaint to be falſe and veratious 3 which Coſts ſhall be levied in 
manner and koꝛm afozeſatd. | 

Pꝛovided alſo and be it further enaded, that if any perſon oꝛ perſons ſhall be 
ſued foz any thing done in execution of this Ac, and the Platatift in ſuch Suit 
ſhall diſcontinue his Action 92 be Nonſuſt, oz a Uerdia pals againſt him, that 
then in any of the ſaid Caſes,ſuch perſon oz perſons ſhall recover double Coſts. 

Pꝛovided always, that any Clerk, oz other perſon 02 perſons, who hall 
begin auy Suit foz Recoverp of (mall Tithes, Dblations oz Dbventions, not 


erceeding the value of fo2ty ſhillings, in his Majeſty's Court of Exchequer, 


02 in any the Eccleſiaſtical Courts, ſhall have no benefit by this Ka, 02 any 
Clauſe in it fo2 the (ame matter fo2 which he 02 they have ſo ſue d. Punlder 
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Pꝛovided always and be ts farther enaced, that this Ac ſhall continue fo2 
the ſpace of thiee years, and from thence to the end of the next Seſſion of 
Parliament and no longer. Stat. 7 & 8 W. z. . 

And by the Statute of 10 & 11 V. 3. It is Enacted, CUhereas an Ac made in 
the ſeventh and eighth years of his pꝛeſent Dajeſty's Reign, Jntituled, An Act 
for the more eaſie Recovery of ſmall Tithes, has been by erpertence found 
very uſeful and neceſſary. And whereas the ſaid Ac was to continue but thzee 
years, and to the end of the next Seſſion of Parliament, and is now near 
expiring 3 be it therekoꝛe enaced by the King's moſt excellent Majeſty by aud 
with the advice and conſent ofthe Lows Spiritual and Tempozal, and Com- 
mons in this pzeſent Parlament aſſembled and hy the authozity of the ſame, 
that the ſatd recited Aa with all the Clauſes and Powers contained, ſhall con- 
tinue and be in fo2ce fo2 the (pace of ſeven years from and after the Expiration 
thereof, as afozeſatd, aud from thence to the end of the next Seſſion of Par- 
lament and no longer. Stat. 10 & 11 W. 3. cap. 15. 

It hath alſo been Enacted concerning divers Diſſenters commonly called 
Bnakers, That whereas by reaſon of. a pzetended ſcruple of Conſcience Qua- 
kers do refuſe to pay Cithes and Church Rates, Be it enacted by the autho- 
rity afozeſaid, that where any Quaker ſhall refuſe to pay oꝛ compound fo? his 
great 02 (mall Tithes, 02 to pay any Church Rates, it ſhall and map be law- 
ful to and fo2 the two next Juſtices of Peace of the ſame County (other than 
ſuch Juſtice of the Peace as is Patron of the Church o2 Chapel, whence the 
ſatd Tithes do oꝛ ſhall ariſe, 02 any ways intereſſed in the laid Tithes) upon 
the complaint of any Parſon, Uicar, Farmer oz Pꝛopzietoz of Tithes , 
Churchwarden 02 Churchwardens who ought to have, receive o2 collea the 


ſame by CUarrant under their hands and ſeals to convene befoze them ſuch 


Quaker oz Quakers neglecting oz refuſing to pay oz compound fo? the fame, 
and to examine upon Dath, which Dath the ſatd Juſtices are hereby impowzed 
to adminiſter, oꝛ in ſuch manner as by this Ac is p2ovided, the Truth and 
Juſtice of the ſatd complaint, and to aſcertain and ſtate what is due and pay⸗ 
able by ſuch Quaker oꝛ Quakers to the party o2 parties complaining, and 
by Oꝛder under their hands and ſeals to direc and appoint the payment there- 
of, ſo as the (ſum odered, as afozeſatd, do not exceed ten pounds; and up⸗ 
on refuſal by ſuch Quaker oz Quakers to pay accoꝛding to ſuch Oꝛder, it ſhall 
and may be {awful, to and fo? any one of the (aid Juſtices, by Marrant un- 
der his hand and ſeal to levy the Monp thereby ozdered to be paid, by diſtreſs 
and ſale of the Goods of ſuch Dffender, his Erecutozs oz Adminiſtrato2s, 
rendzing only the Dverplus to him, her o2 them, neceſſary charges of diſtrain⸗ 
ing being thereout firſt deducted and allowed by the ſaid Juſtice; and any 
perſon finding him, her oz themſelves agrieved by any Judgment given by 
ſuch two Juſtices of the Peace ſhall and may appeal to the next general 
Quarter Seſſions to be held fo2 the County, Riding, City, Liberty 02 Town 


Cozpozate ; and the Juſtices of the Peace there pꝛeſent, oz the majoz part ok 


them, (hall p2oceed finally to hear and determine the matter, and to reverſe 
the (aid Judgment, if they (ſhall lee cauſe 3 and if rhe Juſtices then pteſent 
02 the majo2 part of them ſhall find cauſe to continue the Judgment given 
by the firſt two Juſtices of the Peace, they ſhall then decree the ſame by Oz 
der of Seſſions, and ſhall alſo pꝛoceed to give ſuch Coſts againſt the Appel- 
lant, to be levied by diſtreſs and ſale of the Goods and Chattels of the ſaid 
Appellant as to them ſhall ſeem juſt and reaſonable ; and no P2oceedings 02 
Judgment had 02 to be had by vertue of this Ac, ſhall be removed oz ſuperſeded 
by any TUrit of Certiorari o2 other (Urit, out of his Majeſty's Courts at Weſt- 


minſter, 02 any other Court whatſoever, unleſs the 22 of fuch Tithes ſhall be 


tn queſtion, Pꝛovided 
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Pꝛovided always, that in caſe any ſuch Appeal be made as afozeſatd, ng 
CUarrant of diſtreſs ſhall be granted until after ſuch Appeal be determined. 

Pꝛovided that this Act ſhall continue tn fozce to2 the ſpace of ſeven pearg, 
and from thence to the end of the next Seſſion of Parliament and no longer, 
Stat. 7 & 8 W, 3. cap. 34- 

Note laſtly, that this Statute of 2 & 3 Ed. 6. and the two others before 
mentioned made for the due payment of Tithes and other Church Duties, 
viz. of 27 H. 8. and of 32 H. 8. do not only extend to Tithes due in kind, 
but alſo to all accuſtomary Payments that ought to be made in lieu of Tithes 
or other things not in themſelves tithable, as Houſes, Rabits, Fiſh, cc. For 
by the aforeſaid Statute of 27 H. 8. cap. 20. It is provided and enacted, That 
every of his Subjeas of this Realm of England, Ireland, Wales and Caleis, 
and Marches of the ſame, accozding to the Eccleſiaſtical Laws and Ddinan- 
ces of his Church of England, and after the laudable uſages and cuſtoms of 
their Pariſh, oz other place where he dwelleth, oz occupieth ſhall yield and 
pay his Tithes and Offerings, and other Duties of holy Church, and that 
fo2 ſuch ſubtractions of any of the ſaid Tithes, Offerings oz other Outies, 
the Parſon, Aicar, Curate, 02 other party in that behalt grieved may by due 
poceſs of the King's Eccleſiaſtical Laws of the Church of England, - convent 
the perſon oꝛ perſons (o offending,befo2e his Dzdinary oz other competent Judge 
of this Realm, having authozity to hear and determine the right of Tithes, 
and alſo to compel the ſame perſon oz perſons offending, to do and pield 
their ſaid duties in that behalf ; that is, as well Modus Decimandi by latidable 
Uſage and Cuſtoms of the Pariſh as Tithes in kind. And with that in effect 
agrees the Statute of 32 H. 8. cap. 7. And by the Statute of 2 & 3 Ed. 6. 
cap. 13. it is enacted, That every of the King's Subjects ſhall from hence: 
koꝛth truly and juſtly, without fraud oz guile, divide, (et out, pield and pay, 
all manner of their pꝛedial Tithes, in their pꝛoper kind, as they riſe and hap- 
pen in (ſuch manner and kozm as hath been of right pielded and paid within 
fozty years next befoze the making of this Aa, 02 of right oz cuſtom ought to 
have been paid, And after there is another Branch in the ſaid Act, And be it 
further enacted, that if any perſon do ſubſtrac, o2 with-dzaw any manner of 
Tithes, Dbventions, Pzofits, Commodities, oz other Duties befoze men- 
tioned, oꝛ any part of them, contrary to the true meaning of this da, oz of 
any other Aa heretofoze made, (which extends to the Cuſtom of Tithing, that 
is, Modus Decimandi mentioned before in this Act, Gc.) that then the patty 
ſo ſubſtracting oꝛ withdzawing the ſame, may oz ſhall be convented and ſued 
fn the King's Eccleſiaſtical Court, & And this was ſaid and agreed by Coke 
and the other Judges concerned in the Caſe de Modo Decimandi debated be- 
fore King Jac. 1. Irin. 7 Jac. 13 Co. 41. So that it plainly appears, theſe 
cuſtomary Payments, may as other Tithes and Church Duties be recovered in 
the Eccleſiaſtical Court, by force of the ſaid Statutes, and therefore that all 
Suits there for ſuch Payments ſhall partake of the Priviledges granted by thele 
Statutes, as if the Suit were for the Tithes in kind. 0 

And it ſeems that if any perſon inhabiting within one Dioceſs doth ſubſtract 
and withhold his Tithes within another Dioceſs, that a Suix may be com- 
menced and proſecuted in the Court of the Biſhop, &. in whoſe Dioceſs the 
Tithes are ſo ſubſtracted, and the party ſo ſubſtracting his Tithes may be 
there cited and ſummoned (although inhabiting within another mop to ap- 
pear and anſwer to the ſaid Suit, notwithſtanding the Statute of 23 H. 8. c. 9. 
which prohibits, That no manner of perſon ſhall be from hencefo2th cited 02 
ſummoned, oz otherwiſe called to appear by himſelf o2 herſelf, o2 by any po- 
curatoz befoze any Oꝛdinarp, Archdeacon, Commiſſary, Official, 02 any 25 
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Judge ſpititual, out of the Diocels oz peculiar Juriſoigion where the perſon 
which ſhall be cited, ſummoned, 02 otherwiſe (as is afozeſatd) called, ſhall be 
inhabiting and dwelling, at the time of awarding, oz going foꝛth of the ſame ci- 
tion 02 ſummons, (except in Caſes mentioned in the ſame Statute: And this by 
the ſaid Statute of 32 H. S. cap 7. whereby it is enacted, That in caſe it ſhall bappen 
any perſon 02 perſons of his 02 their ungovly and perverſe will and mind, to de- 
tain and withhold any of the laid Tithes 02 Dfierings, oz any part oz parcel 
thereof, then the perſon oz party being Cccleſiaſtical oz lap perſon, having 
cauſe to demand 02 have the laid Tithes oz Offerings, being thereby wongey 
oz grieved, ſhall and map convent the perſon oz perſons (o offending befoze the 
Oꝛdinarp, his Commiſſary, oꝛ other competent Miniſter oz lawful Judge of the 
place where ſuch wꝛong (hall be done, accoꝛding to the eccleſiaſtical Laws: Any 
in every ſuch caſe oz matter of (uit, the ſame Oꝛdinary, Commiſſary, oz other 
competent Miniſter 02 lawful Judge, having the parties oz their lawful pꝛocu⸗ 
ratoꝛs befoze him 02 them, (hail and map by virtue of this Ac pꝛoceed to the exa⸗ 
mination, heating and determination of every ſuch cauſe o2 matter ozdinarily 02 
ſummarily, accozding to the courſe and p2oceſs of the ſaid eccleſiaſtical Laws, 
and thereupon may give ſentence accodingly. So that this Clauſe of the Sta- 
tute 32 H.8. cap. 7. ſeems to repeal the Stat. 23 H.8. cap 9. as to this particular 
Caſe : See Rogers and Harding's Caſe, 1 Keble 481. 

And that a Modus Decimandi may be ſued for in the Spiritual Court, alſo 
further appears; for the Act Circumſpecte agatis giveth power to the Eccleſia- 
ſtical Judge to ſue for Tithes due in kind, or by Cuſtom, (that is a Modus De- 
cimandi) ; ſo as by — of that Act, (altho' that the yearly Sum ſound- 
eth in the Temporalty which was paid by Cuſtom in diſcharge of Tithes,) yet 
becauſe the ſame cometh in the place of Tirhes, and by Conſtitution the 
Tithes are chang'd into Money, and the Parſon hath no remedy for the ſame 

which is the Modus Decimandi) at the Common Law, this Act makes the 
dns recoverable in the Eccleſiaſtical Court, as was agreed in the Cale de 
Modo Decimandi, Trin. 7 Jac. 13 Coke 41. And whereas it had been urged by 


the Civilians, that the Cuſtom de Modo Decimandi is of Eccleſiaſtical Juriſ- | 


dition and Conuſance; for it is a manner of Tithing, and all manner of Tith- 
ing is of Eccleſiaſtical Juriſdiction, and therefore as they ſaid, the Judges in 
their Anſwer to certain Objections made by the Archbiſhop of Canterbury, have 
confeſſed that Suits may be had in Spiritual Courts pro Modo Decimandi, &c. 
It was anſwered thereunto, and reſolved by the Temporal Judges, That Sat/- 
fa@io pecuniaria of it ſelf is Temporal : But for as much as the Parſon hath not 
remedy pro Modo Decimandi at the Common Law, the Parſon by force of the 


Acts cited before, might ſue pro Modo Decimandi in the Eccleſiaſtical Court: 


Caſe de Mods Decimandi 13 Coke, fol. 44. fee Dr. Grant's Caſe, 11 Coke 16, 
and 2 Rolls Abridgment 305. Accordingly, when a Prohibition was pray d to 
ſtay Proceedings in the Spiritual Court upon a Suit there for a Modus Deci- 
mandi, becauſe the Defendants rhere ſuggeſted another Modus Decimandi, 


and that they refuſed to receive it; Dodderidge Juſtice ſaid, the Modus Deci- 


mandi is as well due to the Parſon, as Tithe is at the Common Law; and if the 
Parſon doth Libel in the Spiritual Court for a Modus Decimandi, (as he may 2 
and another Modus is there ſuggeſted, and this refuſed, they may there try an 
determine this matter touching this Modus, and no cauſe to grant a Prohibi- 
tion for this refuſal : Bur if they do there refuſe rhe Suggeſtion for the Modus, 
upon a matrer wherein their Law and our Law do dier, as in the point of 
oof, for default of two Witneſſes, whereof one being allowable in our Law, 
ur not with them. In this Caſe a Prohibition is to be granted, but otherwiſe 
they may as well try the Modus Decimandi as the Right of Tithes, To which 
-D 33 « Siſ 2 | Hanghton 
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Haughton Juſtice replied, That they were not to be ſuffered by the Common 


Law to try a Modus Decimandi there, but that they were to be prohibited. 


But Dodaeridge ſaid as before, That if there were a difference in their Proceed. 
ings, bet wixt their Law and the Common Law, and this be the ground of the 
refuſal of the Allegation, they are to be prohibited. Bur being moved at ano. 
ther time, Dodderidge held as before; but granted, that if the difference be 
touching the matter of the proof wherein their Law and the Common Law dif. 
fers in the manner of the proof by Witneſſes, and they will not allow of the 
proof allowable by the Common Law, (viz.) of one Witneſs as ſufficien 
they are to be prohibited; and ſo ſaid he is 1 R. 3. and 10 H. 7. Alſo he faid 
if a Parſon doch Libel there for a Modus, whereas in verity there was no Modus, 
but only a Compoſition of late time between the Parſon and Pariſhioners to 
pay ſo much yearly for Tithes, and not otherwiſe ; in this caſe, becauſe that 
their Law and our Law do differ in point of Preſcription, for with them 10 years 
continuance (as he ſaid) being a good Preſcription, but not ſo by our Lay, 
they are to be prohibited. But Haughton held as before, That a Modus Deci- 
mandi is properly to be tried and determined at the Common Law, and not by 
them in the Spiritual Court ; for that their Law and the Common Law differ 
in point of Proof of a Modus, and in the point of Preſcription. Yet Croke held 
with Dodderidge, ſaying, A Special Modus being libelled for there, is there to 
be tried ; bur if they differ there in a Temporal Matter, they are then to be 
prohibited, this being triable by the Common Law. So the Court declared 
they would ſee the Suggeſtion ; and by the Rule of the Court they were to 
make their Suggeſtion, and to ſhew the ſame to the Court as they would ſtand 
by it; and in the mean time the Suit in the Spiritual Court to be ſtaid, Mich. 
14. B. R. Harding & al againſt Goſling, 3 _ 241. 

But this Caſe is reported differently by Rolls, who faith, that the whole 
Court agreed, that a Parſon may Libel in the Spiritual Court upon a Special 
Modus, and that no Prohibition lies; but becauſe the Spiritual Court had re- 
. jected the proof of another Modus which was alledged, a Prohibition was 
granted, and alſo becauſe the Parſon had miſtaken his Modus And further 
that it was agreed, that the Spiritual Court ſhall not try the Modus for the rea- 
ſon mentioned by Haxghton, (viz.) That if one Libel upon a different Modus, 
and the Defendant pleads there is another Modus that is triable at the Com- 
mon Law, becauſe otherwiſe the Temporal Court will be defeared of all Juriſ- 
diction 3 for the Parſon may ſuggeſt one falſe Modus to a great value on pur- 
poſe to take away the Temporal Juriſdiction, Mick.14Fac. B. R. Goſling v. Har- 
ding, 1Rolls Rep. 419. To which Reaſon given by Haughton it may be anſwered, 
Thar if a Parſon Libel for a Modus which he cannot prove, he will fail of his 
purpoſe, and be condemned in Coſts, otherwiſe an Appeal may be had ; and 
if the Defendants there ſuggeſt, and prove another Modus, tis fit it ſhould be 
allowed, and if thereby the Temporal Juriſdiction loſe the Trial of the rruc 
Modus, they have no wrong, for that the Trial of ſuch a Modus by four Acts 
of Parliament, (as was confeſſed by the Judges when before the King and 
Council) doth belong to the Eccleſiaſtical Juriſdiction, as is before ſhewed ; 
but if the Suggeſtion of a different Modus from what is ſet forth in rhe Libel, 
ſhall ouſt the Eccleſiaſtical Courts of the Juriſdiction, this may be done by 
every Defendant that is ſued for any Modus there; and ſo no Special Modus, 
how true and notorius ſoever it be, may with effect be ſued for there, unleſs 
the Defendant pleaſe ; which may be more prejudicial to the Eccleſiaſtical 
Courts than the other practice can be to the Temporal ; becauſe (as is ſaid) 
the Right of hearing and determining Suits for a Modus doth belong to the Spi- 
ritual Courts, and ſo the Temporal Courts loſe nothing which they gin” 
ly had. | | 
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CHAP. IVI. 


Cuſtom or Preſcription, if tryable in Spiritual Court. Prohibitions, 
if to be granted to prevent ſuch Trials. 


Lthough the Eccleſiaſtical Courts be confirmed and aided by the afore- 

ſaid Statures as to their Authority of holding Plea of Tithes of all ſorts, 
and of all other Church Duties; yet theſe Statutes do provide that the ſaid 
Courts ſhould keep within the bounds of Juſtice and due — of their Juriſ- 


dictions; and accordingly by the Statute of 27 H. 8. cap. 20. it is provided, 


That every perſon and perſons, being party 02 parties to any ſuch ſuit, ſhall 
and may make and have his and their lawful action, demand oz pꝛolecution, 
appeals, pꝛohibitions and all other their lawful defences and remedies in 
every ſuch ſuit, accoꝛding to the ſatd Eccleſiaſtical Laws, and Laws and Sta- 
tutes of this Realm, in as ample and liberal manner and kozm as thep 02 any 
of them might have had, if this Aa had never been made: Anp thing in this 
Ac above wiitten notwithſtanding... And alſo by the Statute of 2 & 3 Ed. 6. 
cap. 13. by which the former Statute is confirmed, tis provided and enacted, 
That this Aa, oz any thing therein contained, ſhall not extend to give any 
Miniſter o2 Judge Eccleſiaſtical, any jurisdicaton to hold plea of any matter, 
cauſe oz thing, being contrary'o2 repugnant to 02 againſt the eftec, intent oz 
meaning of the Statute of Weſtminſter ſecond, the fifth Chapter, the Sta- 
tutes of Articuli cleri, circumſpecte agatis, Silva ſedua, the Treatiſe, De regia 
prohibitione, ne againſt the Statute of Anno primo Edwardi tertii, the tenth 
Chapter, oz anp ot them, ne yet hold plea in any matter whereof the Kings 
Court of right ought to have jurigdition; any thing therein contained to the 
contrary in anp wiſe notwithſtanding! | © 


In the 16th Jac. a Modus being ſued for in the Eccleſiaſtical Court, a Prohi- 
bition was granted, becauſe the Defendant there denied the Modus: And the 
Court ſaid, that the Modus. Decimundi muſt be ſued for in the Eccleſiaſtical 


Court as well as the very Tithe,-2 R. g. 3. u. and if it be allowed between the 


Parties they ſhall proceed there, but if the Cuſtom, be denied ir muſt be tried 
at che Common Law; and if it be found for. the Cuſtom, then a Conſultation 


muſt go, otherwiſe the Prohibition ſtandeth, Tri 16 Fac. Rot. 3110. Scot v. 
Mall, Hobart 245. and the like was reſolved by the Court upon a Suit for a 
Modus by the Shock and not by Sheaft, Hill. 22 Jac. B. R. Steward's Caſe, 
Nov 8 1. Hill. 4 Car. C. B. Hetley 133. And in the 3 Car. when one libelled in the 
Eccleſiaſtical Court for Tithe of Fiſh, (which is due mearly by Cuſtom). and 


the Defendant pleaded that time out of mind they had paid no Tithe of Fiſh ; 


and a Prohibition being prayed, Richardſon replied, that it is mearly an ac- 
cuſtomary Tithe, as Rabbits, &c. whereof ho Tithes are due by the Law of 
the Land, ſee 1 Keble 602. and that a Prohibition ſhall not be granted; yet the 


other-Juſtices ſaid, a Prohibition ſhall be granted, becauſe the Cuſtom ought to 
be tried by the Common Law; and they made a difference between Modus De- 
cimandi, Which is alſo cuſtomary. where the Cuſtom only makes the Duty, and 


where there is a Pithe precedent due, and that Modu, converts it into another 


Duty, there no Prohibition ſhall be granted, but it ſhall be tried in the Eccleſia- 


ical 
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ſtical Court whether there be ſuch a Modus Decimandi or not, which difference 
was agreed by 1wiſden, Juſt. Hill. 20 & 21 Car. 2. in the Caſe of Philips v. 
Clever, 3 Keble 45 2. But if a Parſon libel for a Modus to pay 3 d. and it be al- 
ledged that the Modus is but for 2 d. this ſhall be tried by the Common Law ; 
but when the Cuſtom is tried, then they in the Eccleſiaſtical Court may pro- 
ceed upon it, Paſ. 3 Car. C. B. Anonymus, Hetley, pa. 13. And about the 3 Car, 
when a Modus to have two Shillings in the Pound for every Houle and Shop in 
the Town was ſued for in the Spiritual Courr, a Prohibition being prayed, the 
Court ſaid, that a Parſon may ſue for a Modus Decimandi in the Eccleſiaſtical 
Court; but if it be denied, ſaid the Chief Juſtice and Jones, they cannot 
proceed, becauſe they cannot try the matter of the Preſcription there, and if 
they proceed a Prohibition lies : But in this Caſe no Prohibition was granted, 
becauſe the Defendant had only anſwered to the Cuſtom, quod non Credit efj 
veram. And (as Dodderidge ſaid) this is no denial of the Preſcription for that, 
that ought to be done by way of Allegation; and Noy ſaid that their Form of 
Anſwering to Articles, is (as before) aon Credit, &&. but if the Defendant there 
will deny the Preſcription, he ought to come by way of Allegation, and Jones 
accorded, Clark v. Prowſe, B. R. Laich 210. So when the Parſon of B. in London 
libelled in the Spiritual Court upon a Cuſtom, that if a Parithioner of B. dies in 
B. and is — and buried in another Pariſh in London, there ought to be gi- 
ven to the Parſon thereof a Gown, Pulpir-Cloth, and a Pair of Gloves, 'twas 
held that a Prohibition lies to try this Cuſtom if it be denied, becauſe a Cu- 
ſtom may be made in a ſhorter rime according to the Spiritual Law than at the 
Common Law, Trir. 15 Car. B. R. Cooker Parion of St. Thomas Apoſtles, and 
Goale, 2 Rolls Abr.307. ns. So that by theſe laſt Caſes, a Parſon may only be- 
gin a Suit in the Eccleſiaſtical Court for a Modus, but not purſue it, or reco- 
ver any thing there, unleſs his Adverſary conſent to it; for that a Cuſtom de 
modo Decimandi is not of Eccleſiaſtical Juriſdiction, or Cognizance ; that is, 
though a Modus may be ſued for there, yet they may not try it there: And if 
the Caſe be ſo, no one that claims a Modss has any ſufficient reaſon to begin 
in the Spiritual Court for it, becauſe (as is declared in the aforeſaid Cafes) 
when the Defendant ſhall by way of ARENA either deny the Modus ſued 
for, or ſuggeſt another Modus, the Eecleſiaſtical Judge is bound to ceaſe his 
Proceedings; and if he do this, (as they ſay by their Law he ought to do to 
avoid a Contempt) as no Inhibition lies upon an Appeal for the Plaintiff for 
this Cauſe, ſo no Prohibition lies for the Defendant ; or if there did, he has no 
reaſon to ſue for one, ſeeing the Plaintiffs Suit is at an end, and he has no 
means to recover any thing of him. | | 

But it is to be obſerved that the firſt of theſe Caſes, in which a power to try 
ſuch Modus is denied to Eccleſiaſtical Courts in the 14 Jac. at the latter end of 
Mich. Term, and at the beginning of the ſaid Term it was otherwiſe held in 
the ſame Court in Reynolds and Newberry's Caſe, 1 Rolls Rep. 420. when Monn- 
tage was made Lord Chief Juſtice in the room of Coke, (viz.) about Seven 
years after the debate was before the King and Council berwixt the Spiritual 
and Temporal Judges, and above Sixty years after the laſt of the Statutes be- 


fore mentioned was made in favour of the Eccleſiaſtical Courts in this point. 


And when the Debate was betwixt the Judges Spiritual and Temporal upon 
this queſtion, Whether when a Suit is begun in the Spiritual Court for Tithes 
in kind, and a Modus Decimandi is ſuggeſted, by which the Lands are diſ- 
charged, a Prohibition lies to try the ſame at Common Law, it ſeems the Ci- 
vilians had never known or heard of Prohibitions, when a Suit is begun for a 
Modu; for if otherwiſe, they would not have ſaid (as they did) that the 
Cuſtom de Modo Decimandi is of Eccleſiaſtical Juriſdiction and Conuzance, _ 
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ſhall be tryed before the Eccleſiaſtical Judges, and argued from thence as from 
an unqueſtioned and granted ground or Principle. And the Temporal Judges, 
if they had held and adjudged che contrary before, would not have anſwered 
by way of Conceſſion (as Coke reports they did) viz. that a Parſon by force 
of the Acts cited before, might ſue pro Modo Decimandi and compel the De- 
fendant to yield as well the Modus Decimandi, as if the Suit were for the Tithes 
in kind, and only denyed the conſequence the Civilians would draw from 
thence, ſaying, that this did not prove that if a Suit be for Tithes in kind, 
which are extinct, and the Land diſcharged that upon a Suggeſtion de odo 
decimandi a Prohibition ſhould not lie; but rather they would have replied (as 
the late Caſes ſpeak) that a Cuſtom de Modo Decimandi is not of Eccleſiaſti- 
cal Cognizance, and that if they did try a Modus when denied, a Prohibition 
did lie. And what the Judges did declare upon ſo ſolemn an occaſion is much 
to be depended upon in judging what the Law then was eſpecially when ſome 
of the Judges who being eminent for their Learning in the Law, and know- 
ledge of the Practice of the Courts, if Prohibitions had been uſually granted, 
and ought to be, could not in ſo common a Caſe but know thereof, have gain- 
ſaid againſt the intereſt of their Courts, and againſt the Opinion of others 
that did grant them, as Dodderidge and Croke in Harding and Gaſlins Caſe, 
3 Bulſtr. 241. and Richardſon in the Anonymus Caſe, Heile p. 13. 

Nor may it be ſaid that theſe Judges by their Conceſſions did only intend 
that a Parſon by force of the ſaid Acts might fue pro Modo Decimandi, but 
not, that the Judge ſhould proceed in the Suit in caſe the Modus be denied ; 
for firſt, tis granted by them that the Statutes before cited in the Clauſes de- 
claring thar all manner of Tithes and other Church-Durics thall be ſucd for 
in the Eccleſiaſtical Courts, do extend as well to a Modus Decimimndi as to 
Tithes in kind. And the Statute of 27 H. 8. faith, That Tithes ſhall be paid ac - 
coding to the laudable Uſages and Cuſtoms of the Pariſh, and that fo2 ſibe 
ſiracing any of the laid Tithes, Offerings oz other Duties, the Parſon may 
not only convent the Dffender befoze the Ddinary, but alſo compel him to 
yield the ſaid Duties, (that is, as the ſaid Judges expounded the ſaid Words, ) 
as well Modus Decimandi, as the Tithes in kind, and with that in effect agrees 
the Statute of 32 H. 8. cap. 7. So that what is enacted thereby in their Judg- 


ments extends alſo to a Modus Decimandi, as well as to Tithes in kind, and 


tis plain that it doth ſo, for the Words thereof are, That all and ſingular the 
Tithes ſhall be paid accowding to the lawful Cuſtoms and Uſages of the Pa- 
riſhes and places where ſuch Tithes oz Duties ſhall grow, ariſe, come oz be 
due, and that the party grieved may convent the perfon offending bekoze 
the Ozdinarp, and alſo (which come cloſe to this doubt) that in every ſuch 
Caſe oz matter 02 ſuit the lame Ozdinarp, &c. (as the Words are) ſhall oz 
map by vertue of this Ya pꝛoceed to the examination, hearing and determi⸗ 
nation of every ſuch cauſe 02 matter ozdinariip 02 ſummarily accozding ta 
the Courſe and Pꝛocels of the ſaid Eccleſiaſtical Laws, and thereupon may 
give ſentence accozdingly. And by the Statute of 2 @ 3 Ed. 6. tis ſaid as 
to all manner of Predial Tithes, That they ſhall be paid in ſuch manner, 
Kc. as of Cuſtom and of Right they ought to have been paid.) And after 
in another Branch thereof tis Enacted, That if any perſon do ſubſtrad 02 
| withdzaw any manner of Tithes, Obventions, Pꝛofits, Commodities oz 
other Duties befoze mentioned 02 any part of them, which (ſay the afore- 
ſaid Judges) extends to Cuſtom of Tithing, that is Modus Decrmandi men- 
: tioned in this Act, &c. contrary to the true meaning of this Act 02 any other 
- Act heretofoze made, viz. 27 & 32 H 8. that then the party ſo ſubſtraqing 
. ſhall be convented and ſued in the Eccleſiaſtical Court, &c. to the intent tle 
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king's Judge Eccleſiaſtical ſhall and may then and there hear and determine 
the ſame accowing to the King's Eccleſiaſtical Laws, (viz. rhe ſame Suit, and 
well for a Modus as Tithes in kind, for by the ſaid Judges theſe Clauſes in 
theſe Starutes entirely extend as much to the one as to the other. 
When a Parſon libelled in the Spiritual Court for a Way, and it was ſug. 
geſted that the Libel ſer forth that by the Cuſtom of the County of Devon, 
when the Grals is cut and put into Graſs Cocks, the tenth Cock ought to be 
aſſigned to the Parſon for is Tithe, and that he might by the Cuſtom make 
it into Hay upon the Land of the Party, and that he was hindred by the De. 
fendant the Owner of the Land, of his Way to come to make it into Hay; 
the Court adjudged that no Prohibition did lie, for that it is an acceſſary to 
the thing that is Spiritual, and Ftz, Nat. Br. is, that the Parſon may have his 
Action upon the Caſe for the diſturbance, But in this caſe it was alledged 
further for a Prohibition, that the Cuſtom of the County is, that the Parton 
ſhall not make his Tithe Hay upon the Land, but carry it away preſently, 
and by this Libel in the Spiritual Court they would alter the Cuſtom, which 
is to be tryed at the Common Law; but notwithſtanding the Court would 
not grant a Prohibition, Mich. 14 Jac. B. R. Reyrolds v. Newberry, Roll: 1 
Rep. 420. Now this Caſe ſeems to prove that when the Eccleſiaſtical Court 
hath juriſdiction of the Principal, the Acceſſory, though it be a Preſcription, 
may be there ſued for, and if denied ſhall be tried there, it being granted in 
the Books, that not only Suits for ſtopping of Ways to carry Tithes, may 
be in Court Chriſtian, Trin. 43 Eliz. Blackwel's Caſe, 3 Cro. 843. Mich. 14 Fac. 
B. R. Reynolds v. Newberry, Rolls x Rep. 420. But alſo if the Queſtion be 
which of two Ways is the uſual and accuſtomary Way, that ſhall be tried there, 
Hill. 6 Car. B. R. Halſey v. Halſey, Jones 230. Which alſo proves that a Preſcrip- 
tion upon which a Libel may be grounded in the Eccleſiaſtical Court, may 
alſo be tryed there, for to try whether the Defendant hath ſtopt the right 
Way, or which of two Ways is the accuſtomary Way, is to try the Cuſtom 
or Preſcription, for they can go upon nothing but the Examination and Proof 
of long uſage, which makes the Preſcription that gives the Right, and ac- 
cordingly is the Sentence to be given, See Chap. 57. | 
Beſides in the Statute of Circumſpecte Agatis made 13 Ed. 1. where it is de- 
termined that ſeveral things are meerly Spiritual, and are to be demanded in 
the Spiritual Court, and the Spiritual — (hall have power to take Know- 
ledge thereof notwithſtanding the King's Prohibition: One Article is, It a 
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Parſon demand Yotuaries in a place where a Yoztuary hath been uſed to 


be given by fozce of this Article, and before the Statute of 21 H. 8. cap. 6. 
was made) if doubt did ariſe whether there was a Cuſtom in a place to have 
ſuch things for a Mortuary, this Cuſtom was tryable in the Spiritual Court, 
Fitz. Nat. Br. 51, &. 53. 10 H. 4. 2. 13 R. 1. 2. Juri ſdiction 20. C. Kelway 
fol. 110. h. and that this was the Law before the ſaid Statute of 21 H. 8. was 
granted on all Hands, and by Jones and Whitlock held to be ſo now notwith- 
ſtanding the ſaid Statute, Mich. 7 Car. B. R. Margaret Hind v. Epiſcopum Ceſtris 
I Cro. 237. See Articuli Cleri 9 Ed. 2. cap. 1. Trin. 17 Car.2. Mark v. Gilbert, 
1 Sid. * 8 ſame Caſe, 1 Keb. 919. & Mich. 24 Car. 2. John v. Lloid, 3 Keb. 
75. 2 Keb. 835, 867. | 

Another Article in the ſaid Statute of CircumſpeJe Agatis is, That if a Pe- 
late of a Church 02 a Patron demands a Penſion due to him, all ſuch Oe. 
mands are to be made in the Spiritual Court, and accordingly ir hath been 
held, that though the Libel ſhews, that tam per realem compoſitionem quam per 
antiquam &. laudabilem conſuetudinem ipſe & Predeceſſores ſui habuerunt & ha- 


bere conſueverunt annualem penſionem, &. And ſo as was urged the 3 
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was demanded upon Temporal Grounds, 212. Preſcription, and real Compo- 


ſion, yet Coke and the reſt of the Juſtices held, that a Prohibition oughr not 


to be granted, Irin. 10 Jac. C. B. Sprat-v. Nicolſon, Godbolt, Trin. 41 Els. 
B. R. Colliers Caſe, 3 Cro 675. See 11 H. 4. 85. Fi. Nut. Br. 5 T. Paſch. 35 E- 
liz. C roker and Tork v. Dormer, Popham Rep. 2 3. Goodwin v. the Dean and 


Cbapter of Wells, Ney 16. Bulbrook v. Brigs, 2 Cro. 217. And a Prohibition was 


denied, for that a Penſion is a Spiritual thing recoverable in the Spiritual 
Court; and yet a Title ro a Penſion, if ſuable at all in the Spiritual Court, 
muſt depend upon Preſcription, and if denyed, the Preſcription muſt be tried 
there before the Penſion can be recovered. And ſo upon a Motion for a Pro- 
hibition to the Spiritual Court in a Suit there for a Penſion, it was held b 

the Court, that the Law is according to Fitz. Nat. Br. 5 1. b. that if the Pen- 
ſion be by Preſcription, tis in the Election of the Party to ſue for it in the 
Spiritual Court as for a Penſion, or at the Common Law as for an Annuity. 
And it was further ſaid, that the Opinion of the Lord Coke, 2 Inſt. 491, 492. 


is not warranted by the Books by him there cited; but Windham and Iwi ſden 


Juſtices ſaid, that in the time of King James it was adjudged that for a Penfion 
by Preſcription, remedy ſhall be only at the Common Law, therefore the Re- 
porter makes a Quere of it, Trim. 15 Car. 2. 1 Sid. 146. But afterwards it 
was reſolved by Keeling and Iwiſden Juſtices, that Penſions by Preſcription 
may be ſued for in the Spiritual Court at the Election of the Party, and al- 
though in the Caſe then before them the Preſcription was denied, yet would 
they grant no Prohibition, Mich. 20 Car. 2. Smith v. Biſhop of Lincoln, 2 Keb. 
439, 802. and 1 Ventris 3. But afterwards it was held that although a Suit 
may be in the Spiritual Court for a Penſion, yet if it be denied to be time 
out of mind &c. a Prohibition ſhall go, for that the Preſcription ſhall be tryed 
by the Temporal Courts, Mich. 26 Car. 2. 1 Ventris 265. See the ſame Book 
120. and 3 Keb. 562. See before Chap. 53. 

By all which it appears that Preſcriptions in all Caſes are not to be tryed in 
the Temporal Courts, in regard that by the ſaid Statute of Circumſpecte Aga- 
tis Preſcriptions for the payment of Mortuaries and Penſions, are triable and 
2 — 5 in the Spiritual Court, and this hath been owned, and allowed 
by ſeveral Judgments in the Temporal Courts, and Opinions of the Judges; it 
will be diſſicult therefore to Ars e the reaſon why a Modus Decimandi may 
not be tried alſo in the Spiritual Court, eſpecially there being this Article in 
the ſaid Statute of Circumſpecte Agatis, That if a Parſon demand of his Ma- 
riſhioners Dblations oz Tithes due and accuſtomed the Spiritual Judg ſhall 
have power to take knowledge notwithſtanding the King's Pꝛohibition. And 
by Coke and the other Juſtices, Mich. 7 Jac. in the Caſe de Modo Decimandi 
this Stature is acknowledged and expounded to give authority to ſue for a 
Modus Decimandi in the Ecclefiaſtical Courts, and by the ſaid Act their Pro- 
ccedings arc not to be ſtopt by a Prohibition to bring the Trial of the M2drs to 
the Common Law. And Keeling,and Twiſden Juſtices would not grant a Prohi- 
bition in a Suit for a Modus where the Modus was denied, Smith v. Biſhop of 
Lincoln, 2 Keb. 439, $02. 1 Yentris 3. Yet afterwards we find the Court of 
Opinion, that where ever the Cuſtom is denyed, a Prohibition ſhall go, 3 Keb. 
5233 527. ſame Caſe, 1 Ventris 274. See 1 Ventris 120, 265. 2. Keb. 41. and 
3 Keb. 562. 

And it is further to be obſerved, that in the ſame Article concerning Tithes 
in the ſaid Statute of CircumſpeFe Agatis, it is ordained and eſtabliſhed, That 


if any perſon doth lue againſt another Parſon fo: Tithes greater 02 ſmaller, 


ſo that the fourth part of the value of the Benefice be not demanded, the 
| Ttr Spiritual 
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udge ſhall have power to take knowledge notwirhſtanding the 
— end 3 and with this agreeth the 38 Ed. 3. 6. where it is ſaid, that 
where the Right of Tithes comes in debate berween two Spiritual Perſons, the 
one claiming the Tithes as of common Right within his Pariſh, and the other 
elaiming to be diſcharged by real Compoſition, the Eccleſiaſtical Court ſhall 
have Juriſdiction of it: Which Caſe was vouched by Bacon, and agreed by 
Coke, Mich. 7 Jac. in the Caſe de Modo Decimandi, Coke 13Rep. 39. Andin an 
Action of Treſpaſs by one Parſon againſt another Parſon, if the Defendant 
claim as Tithes- appertaining to his Parſonage, the Court ſhall be ouſted of 
Juriſdiction ; for the Debate being between two Parſons, it ſhall be intend. 
ed that it is for the Right of Tithes, 38 Ed.3.5. b. 2 Rolls Abr. 308. m.2. And 
Richardſon ſaid the Books make a doubt where the Suit is between the Servant 
of the Vicar and the Parſon, but it ſeem'd to him to be all one, Mich. 3 Car. C. B. 
Comin's Caſe, Heile 6c. So when a Vicar ſued for Tithes againſt a Parſon ap- 
propriate (who was a Lay-man) in the Eccleſiaſtical Court, for the Tithes of 
Saffron, and alledged that time out of memory, &. the Vicars have had Tithes 
of Saffron within that Pariſh : And the Parſon pleaded that he and his Prede- 
eeſſors had uſed to have Tithes of Hay and Corn of this Land till within 
40 years the laſt paſt, when it was ſowed with Saffron; it was ſaid that 
no Prohibition ſhall be granted to try this Cuſtom, bur it ſhall be tried in 
rhe Eccleſiaſtical Court; for that it is between the Parſon and the Vicar, al- 
though the Farmer was made party, for they may well judge of ir, and of 
the Compoſition, and this very Point was adjudged between Hurt and Byfh, 
30 Eliz. and that the Party ſhould have a Conſultation, Hill.4z Eliz. Benefield 
v. Feek, Gouldsborough 149. 2 Rolls Abr. 3 10. nu. 5. So when the Parſon of 
Great Fakenham brought an Action of Treſpaſs againſt the Parſon of Har- 
mington; and the queſtion was, if the Parſon of one Pariſh claim by Preſcrip- 
tion a Portion of I ithes out of the Pariſh of another, if the Spiritual Court 
{hall have Juriſdiction for the Trial of it; and the opinion of the whole 
Court was, that it ſhould, becauſe, that the matter is betwixt two Spiritual 
Perſons, and concerning the Right of Tithes, Paſch. 29 Eliz. C. B. the Parſon 
of Fakenham's Caſe, 1 Leonard 59. Trix. 11 Jac. B. R. and per Cur 2 Rolls 
Abr. 310. u. 2. vide 35 H. 6. 39. and Br. Juriſdid, 3. Where in Treſpaſs for 
taking of 'Tithes, the Defendant claimed them as Parſon and within his Pa- 
riſh, and the Plaintiff preſcribed that he and his Predeceſſors, Vicars there, 
have had the Tithes of that place time out of mind, ec. And the Opinion of 
the Court was, that the Debate being between the Vicar and the Parſon, 
who are Spiritual Perſons that may try the Right of Tithes, therefore the 
Temporal Court ſhall be ouſted of the Juriſdiction. See alſo 6 Ed. 4. 3. 22 
Ed. 4. 23,24. 31 H.6.11. betwixt a Parſon and the Servant of another Parſon, 
& 7 H. 7. 35. 35 Hl.6. 39. b. between a Parſon and a Parſon's Tenant in Treſ- 
paſs, where the Layman ſet forth his Title as Tenant, and pleaded to the 
Juriſdiction of the Court: And by Gaſcoigr, the Suit ſhall be in the Spi- 
ritual Court, becauſe that the Righr of Tithes ſhall be tried only in the Spiri- 
tual Court berwixt Spiriual Perſons, ſee Mich. 11 Jac. B. R. 2 Bulſirode 157. 
Mich. 5 Jac. Rolls 2 Alr. 3 10. mn. 1. Trin. 11 Jac. B. E. per Cui“ ibidem nu. 2. 
and Mich. 14 Jac. between Adams and Sir Thomas Vavaſorr v. Hubertſon, 
ibid. nu. 4. Mich. 28 & 29 Eliz. between the Vicar of Pan bridge and Buſey, 
ibid. nu. 6. and Godbolt Trin. 31 Eliz. Botham v. Cooper, 3 Cro. 136. Mich. 
29 & 30 Elia. B. R. Savell v. Wood, 3 Cro. 71. and 1 Leonard 94. Irin. 30 
Eliz. B R. Gatehouſe and Penn's Caſe, 1 Leonard 128. Paſch. 2 Jac. C. B. Rar- 
dall v. Knowles, Noy 147. Mich. 35 & 36 Eliz. B. R. Sherborr's Caſe, 3 Cro 3 
4 . _ 
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Nov in regard that the words of the ſaid Statute of Circumſpeci e agatis as to 


this point only are, It any Parſon doth ſue againſt another Parſon fo2 Tithes 
greater 02 ſmaller, ſo that the fourth part of the value of the benefice be not 
demanded, the ſpiritual Judge ſhall have power, ac. and ſo only gives the Spi- 
ritual Court the Cognizance of the Right of Tithes betwixt Spiritual Perſons, 
not of Preſcriptions expreſly; and yet by the Judgments relating to this mat- 
ter both antient and modern, the Spiritual Courts have been allowed to try, 
and finally to determine the Right of Tithes between Spiritual Perſons, though 
they ground their Titles upon Preſcription (as for the molt part they mult) 
and ſo to try the Preſcription ; but it is ſaid by Coke, that the reaſon why Prohi- 
bitions are not granted in Suits between Spiritual Perſons, as Parſon and Vicar, 
is, becauſe the Modus ſuggeſted to be paid comes not in queſtion, but only the 
Right of Tithes to which of the Spiritual Perſons they do belong, Draitoz and 
Cotterel v. Smith, 2 Bulſtrode 158. But other words in the ſame Statute are, 
If a Parſon demands of his Pariſhioner oblations oz tithes due and ac- 
cuſtomed, (chat is due in Kind or by Cuſtom, as the Judges I have ſhewed 
expounded them) the ſpiritual Judge ſhall have power to take knowledge, xc. 
and ſo ſeems more expreſly to give Trial of a Cuſtom or Preſcription for 
Tirhes, viz. a Modus Decimandi to the Eccleſiaſtical Judges, than the former 
words do, which give the Trial of the Right of Tithes to that Court betwixt 
Spiritual Men: Yet notwithſtanding all that has been before ſaid, and the Caſes 
cited to the contrary, I conceive that the Law and Practice is ſetled in this 
point, that if a Modus Decimand; be ſued for in the Eccleſiaſtical Courts, a 
Prohibition lies to ſtop the Trial of it, if the Modus be denied. The reaſon 
given is, not upon the account that the Spiritual Court wants Juriſdiction, bur 
in regard of the Notion their Law has of Cuſtom different from ours : And be- 
ing that every Modus is due by Cuſtom, tis the Common Law only that can 
determine what Time and Uſage with us ſhall be ſufficient to create ſuch Cu- 
ſtom ; that is, time beyond all memory to the contrary ; whereas by their Law 
ſometimes 10 years, ſometimes 20, they will adjudge ſufficient to create a 
Cuſtom, as is ſaid 3 Keble 527. in the Caſe of Andrews v. Simſon ; and Prohi- 
birions in ſuch Caſes are not granted, for that the Spiritual Court hath not a Ju- 
riſdiction of the matter, but in reſpect of the Trial which is to be by our Law 
only; and if upon the Trial it be found for the Modus, the Proceedings ſhall 


go on in the Spiritual Court; if againſt the Modus, the Prohibition ſhall ſtand. 


See the aforeſaid Caſe of Andrews v. Simſon, 3 Keble 523, 527. 
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CHAP. LVIL 


Where, and by what Plea the Spiritual Court ſhall be oufled of Juriſ 
dition, and upon what Suggeſtions Prohibitions are granted. 


cal Court for a Modus Decimandi originally, or for Money or other 
due and payable by Cuſtom in lieu of Tithes, or otherwiſe for things 
not in their nature Tithable ; and alſo if it be admitted that a Modus may be 
proved and examined there, when the Libel is grounded thereupon 3 yer it the 
Proprietor of the Tithes of a Pariſh, doth ſue in the Spiritual Court for Tithes 
in kind of Lands diſcharged thereof by Preſcription, &c. and the Defendant 
doth alledge the Cuſtom or Preſcription de Modo Decimandi in Bar, that Cu- 
ſtom or Preſcription ſhall not be tried and determined before the Judge Eccle- 
ſiaſtical, but a Prohibition lieth to try the ſame at the Common Law, for 
that the Suit is not originally for the Modus (as it might be,) bur for the 
Tithes in kind of Lands, by a Modus or Preſcription diſcharged of the 
payment of Tithes ; and in ſuch caſe to ſue for Tithes in their kind is pro- 

fubired by this Proviſo in the Statute of 2 & 3 of Ed. 6. cap. 13. Pꝛovided al. 
ways, and be it enacted by the authozity afozeſald, That no perſon ſhall be 
ſued, 02 otherwiſe compelled, to pield, give 02 pap any manner of Tithes, fo? 
any mannozs, lands, tenements oz hereditaments, which by the Laws and 
Statutes of this Realm, oz by any pztiviledge 02 preſcription, are not charge- 
_ 0p -1 payment of any (uch Tithes, 02 that be diſcharged by any com- 

cron re l 

And always when an Act of Parliament commands or prohibits any Court, 
be it Temporal or Spiritual, if the Statute be not obey d, a Prohibition lieth, 
of which the Judges gave ſeveral Inſtances, Trin. 7 Jac. in the Caſe de Modo 
Decimandi, 13 Cotes Rep. 12 & 37. and by Dodderidge in Harding and 
Goſling's Caſe, 3 Bulſt. 241. So if a Biſhop or his Farmer (who ſhall alſo have 
the Priviledge) doth ſuggeſt, that a Suit is in the Eccleſiaſtical Court for Tithes 
in kind, where the Lands are diſcharged by a Preſcription de non Decimando, 
a Prohibition lies by the ſaid Prohibitory Clauſe, Pajch. 38 El;z. the Biſhop of 
Winckeſter's Caſe, 2 Coke 44. 

But though it be ſaid, that where the original Suit is for Tithes in kind of 
ſuch Lands, which by Act of Parliament, Preſcription, or Compoſition real, 
are diſcharged of Tithes abſolutely, a Prohibition lies by force of the ſaid Pro- 
hibitory Clauſe in the Stat. 2 Ed. 6. yet from thence it ſeems not to follow, 
* if che Tithes in kind be ſued for of Lands which be not diſcharged of 

ithes by any of the aforeſaid means, and the Defendant doth alledge a Modus 
Decimandi, which relates to the Manner or Circumſtances of paying ſome par- 
ticular Tithes of ſuch Lands only, that a Prohibition lies to try ſuch Modus at 
the Common Law ; for in the firſt Caſe the Lands themſelves are diſcharged of 
the payment of Tithes, and ſo the original Suit is prohibited by the Clauſe of 
the ſaid Statute, 2 Ed. 6. but in the latter, the Lands are Tithable, and there- 
fore the original Suit for the Tithes in kind is warranted (as hath been ſhew- 
ed) by the before mentioned Statntes : And alſo in the former Cafe, the Plea 
of a Modus Decimandi cannot be ſaid Acceſſory to the Right of Tithes upon 


the Reaſons given by the Judges in the Caſe de Modo Decimandi, viz, —_— 
. 


g Lchough it may be granted, that a Parſon may ſue in the Ecclefiaſti. 
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the Tithes are extinct, and the Modus is the only thing with which the Land 
is chargeable ; and therefore by the ſaid Clauſc, in the Statute which is; 
in the Negative, the Principal, viz. the Tithes, are not to be ſued for there 
and the Rule, That when the Eccleſiaſtical Court hath Juriſdiction of the Prin- 
cipal,e5c.. cannot hold place in ſuch Caſe : But in the latter Caſe, the Modus is 
bur acceffary to the Right of Tithes, and the Reaſons given by the Judges in 
the Caſe de Mado Decimandi are not applicable to it; for here, the Tithes in 
kind of the Land are not abſolutely extinct; for we ſuppoſe the Caſe to be, 
that when the Lands are ſown, Tithes of Corn are to be paid in kind, when 
mowed, of Hay, when depaſtured of the Stock; yet for ſome of theſe Tithes a 
Modus as to the Manner of Tithing is ſuggeſted, not for the reſt, as that the 
eighth Sheati-Shock or Cock, ſhall be paid inſtead of the Tenth ; that the 
Tenth, of the Cheeſe made betwixt certain days, ſhall be paid for the Milk of, 
Cows ; 2 d. for a Lamb, Pigg, &c. In theſe Caſes the Lands are not diſcharged 
of Tithes in kind, but only a Recompence comes in the place of a particular 
Tithe by Preſcription, or a Preſcription doth direct the Circumſtances or Man- 
ner of paying the Tithe in kind, as that the Tithe of young Beaſts ſhall be paid 
at a cextais Age, though uncapable of living then without a Damm, &c. Now 

in theſe Caſes, when the Tirches of Land are not extinct, but the Lands are 
chargeable there with, the Caſe ſeems to be out of the Prohibitory Clauſe in 
the Statute, and the Principal, (via.) the Right of Tithes remains of Eccleſi- 
aſtical Cognizance, and that by force of the ſame Statute ; and ſo the Modus 
that comes in by Allegation, and is dependant thereupon, is acceſſory there- 
unto ; and being ſo acceſſory, is alſo of the fame Juriſdiction : And this was 
not denied to be the Rule of Lay by the Temporal Judges, when 'twas argued 
by the Civilians in the Caſe of Lands abſolutely diſcharged of Tithes in kind, 
and endeavoured to be proved by Bacon Sollicitor General, (who was on the 
part of the Clergy) from ſeveral Authorities, but only it did not come up to 
the Caſe then ef, debate; in which by reaſon of the ſaid Clauſe, they had 
not Cognizance of the Right of Tithes in kind, but only of the Modus Deci- 
mandi. And the Authorities vouched by Bacon to prove the ſaid Rule were 
theſe, 1 Ric.z. 4. the Opinion of Haſſey, that when the Original ought to begin in 
the Spiritual Court, and afterwards a thing cometh in Iſſue which is triable in 
our Law, yet it ſhall be tried by their Law: As if a Man ſueth for a Horſe 
deviſed to him, and the Defendant ſaich, that the Deviſor gave to him the ſaid 
| Horſe, the ſame ſhall be tried there: And the Regiſter 57 & 58. If a Man be 
condemned in Expences in the Spiritual Court for laying violent hands upon a 
Clerk, and afterwards the Defendant pays the Coſts, and gets an Acquittance, 
and yet the Plaintiff ſueth him againſt the Acquittance for the Coſts, and he ob- 
rains a Prohibition; for that Acquittances and Deeds are to be determined by 
our Law ; yet he ſhall have a Conſultation, becauſe the Principal belongeth to 
them, (but they muſt proceed according to the Rules of the Common Law ; ) 
38 Ed. 3.5. Right of Tirhes between two Spiritual Perſons ſhall be determined 
in the Eccleſiaſtical Court; and 38 Ed. 3. 6. where the Right of Tithes 
comes in debate between two Spiritual Perſons, the one claiming the Tithes as 
of Common Right within his Pariſh, and the other claiming to be diſcharged by 
Real Compoſition, the Eccleſiaſtical Court ſhall have Juriſdiction of it; to 
which may be added ſome Modern Caſes, as if a Suit be in the Spiritual Cours 
for a Modus Decimandi, and the Defendant plead payment, this ſhall be tried 
there, (they allowing ſuch proof of the payment as is ſufficienc at Comtnon 
Law) far that the Original Suit was well commenced there, Mich. 14 Jac. B. R. 
Goſling and Harding, per Cur Hobart 314. 2 Rolls Abr. 305. So if a Man ſuc 
for a Legacy in the Spiritual Court, and the Defendant pleads a Releaſe in 125 
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pleads that the Plaintiff was preſented upon a Symoniacal Contract againſt 
the Statute of 31 Eliz. this ſhall be tried there, for that they have: Juriſ. 
diction of the original Matter, Mich. 8 Jac. C. B. Penn's Caſe, Rolls 2 abr, 

O07. uu. 16. 8 hap oper , e 3 | 

To all which I will add two other Judgments reported by Coke, which ſeem 
to favour this Opinion, that the Spiritual Court having "Juriſdiction of the 
Principal ought nor to be prohibited in judging the Acceſſory, though the Ac- 
ceſſory is of it ſelf beyond queſtion of Temporal Cognizance. | 

The former of which is Robert's Caſe, Mich. 8 J:c.” Which is as followeth: 
A Prohibition had been granted in a Caſe of Subſtraction of Tithes, upon Sur- 
miſe, that the Plaintiff (being Defendant in the Spiritual Court) had but one 
Witneſs to prove in that Court his Demiſe, which that Court would not allow 
for Proof, tor that ſimgalaris Teſtis is not allowable by their Law. And upon 
conſideration and ſight of a Prohibition granted in the ſame Cauſe, in Hill, 
3 Eliz. in Banco Regis it was reſolved by Coke Chief Juſtice & totiym Curiam that 
a Conſultation ſhould be granted and that for divers Cauſes. Firſt, it appear- 
eth by the Regiſter fol. 15. that it is a Rule, Quod non eſt conſonum rationi 
quod Cognitio Acceſſoris in Curia Chriſtianitatis iupediatur ubi cognitio _ Prin- 
cipalis ad forum Eccleſiaſticum noſcitur pertinere, and with this agrees 1 R. I. 3,4- 
Secondly, If ſuch ſurmiſe ſhall be allowed, then in every Caſe for mear delay 
ſuch a Surmiſe may be made, for when the Defendant in the Spiritual Court 
ſhall ſurmiſe that he hath but one Witneſs, the Plaintiff there cannot deny it 
and fay, that he hath two or more, for then he affirms matter againſt himſelt, 
and when the Spiritual Court hath Juriſdiction of the Principal cauſe they de- 
termine the acceſſory, But it was objected, tliat if A. claiming by a Leaſe 
from B. of a Rectory, libels for Subſtraction of Tithes, and the Defendant 
pleads a former Leaſe made by H. to C. and the Defendant hath but one Wit- 
neſs in the Caſe to prove the former Leaſe, if no Prohibition ſhall be granted, 
the Defendant ſhall be charged, and if C. ſue him upon the Statute of 2 Ed. 6. 
at the Common Law,theTeſtimony of one Witneſs only will there be ſufficient, 
and ſo he ſhall be twice charged. To which it was anſwered, that firſt the fault 

as the Defendants, that he would not ſer forth his Tithes, for then he ſhall 
not be charged who ever takes them Bur in ſuch a caſe, rhoſe in the Eccle- 
ſiaſtical Court will upon one good Witneſs and any concurrent vehement pre- 
ſumpfſition, as Poſſeſſion or the like, allow of ſuch a Proof; and the Teſti- 
mony of one Witneſs in our Law is no concluſive Evidence, but ought to be 
left to the Conſcience of the Jury, and ſo the validity or invalidity of proof 
of matters of Fact ſhall be left to them. But if a queſtion at the Common 
| Law ariſe from the party upon the conſtruction of a Statute, or the like, and 
thoſe of the Eccleſiaſtical Court will take upon them to judge of it againſt che 
Rule of Law, there upon ſpecial ſurmiſe of it, and upon the ſhewing 2 
2 nſwe 
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Anſwer or other Pleadings of the Parties, by which it appears to che Court 
that ſuch Surmiſe is a good ground for a Prohibition, it ſhall be granted; for 
matter in Law ariſing upon Eſtates or Intereſts created by the Common Law, 
and Conſtruction of Statutes ought to be made according to the Rules of 
Common Law, & non debet trabi ad alind examen. 

The other Judgment that proves that the Acceſſory is to be tryed in the Ec- 
cleſiaſtical Court when it hath Jurisdiction of the Principal, was avouched b 
Coke, and Reported by him in the ſaid Caſe of Roberts, which is this, Paſcb. 
35 Eliz. in B. R. Fuller brought a Prohibition againſt Clements and Wiskard, 
and Fuller counted that he himſelf was Owner of the Rectory of A. and 
libelled in the Spiritual Court againſt Clements for Subſttaction of Tithes, pen- 
dant which Suit the ſaid Wiskard intervening pro intereſſe ſuv made theſe Alle- 
gations againſt the ſaid Fuller, That the ſaid Reftory- was impropriate to the 
Monaſtry of Wendling, and granted by QueenElizabeth to M. and Hall, who 
enfeoffed Bozome, who let it to Wiſcard tor forty years, and proved theſe 
Allegations by Witneſſes, and had Sentence againſt Fuller, who was con- 
demned in Coſts Eight Pounds and Ten Shillings to Clements, and Thirteen 
Pounds and Six Shillings to HH; and after Fuller did appeal to the 
Court of the Arch/s, and there Fuller claimed the ſaid Rectory by reaſon 

that Hall was ſeiſed of it, and by his Decd did give and grant the ſaid Recto- 
ry and all Lands and Tithes to it appertaining to Sir Edward Cleve before the 
Feottment ſuppoſed to be made to Bozome, and that Sir Edward Cleve by his 
Deed did enfeoft Fuller, and although that he offered to prove the delivery of 
the Deed of the ſaid Feoffment made to Sir Edward Cleve by one ſole Witneſs, 
the Eccleſiaſtical Court would not allow it, without producing another Wit- 
neſs. And Fuller further ſaid, that although he had alſo alledged there, that theſe 
were Matters determinable at Common Law, notwithſtanding they gave Sen- 
tence. The Defendants for to have a Conſultation pleaded, that Fuller in 
the ſaid Court of the Arches proved the delivery of the Deed aforeſaid by 
Sir Edward Cleve and Monſe, but could not prove Livery and Seiſin according 
to the Deed, and for this cauſe Sentence was given, without that, the Judges 
of the Arches would not admit of the ſaid proof, unleſs he proved the Deed 
by other Witneſſes, upon which Fuller demurred in Law; and it was objected 
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by the Councel of Fuller, 1. That Miſcard (who is a meer Stranger to the 


Suit, and who comes in pro intereſſe ſuo in the ſaid Rectory) pleads Matter 
meerly determinable at the Common Law, ſciticet, Letters Patents, Feoft- 
ment and Leaſe for years; and on the other part Fuller claims an Eſtate in 
the ſaid Rectory by Conveyance at the Common Law. And now the Que- 
ſtion in the Eccleſiaſtical Court, being only who hath the beſt Eſtate in the ſaid 
Rectory by the Common Law, this ought to be tryed by the Common Law, 
and not in the Eccleſiaſtical Court; for this is the Birthright of the Subject to 
have his Inheritance and Freehold tried and determined by the Common Law, 
for the Civil Law differs much in the tryal of Inheritances, 2. It was ob- 
jected, that all Matters in Law ought to be determined by the Judges of the 
Law, and in this Caſe Matter of Law ariſing (id.) If a Man hath a Rectory 
Impropriate which conſiſts in Glebe and Tithes, and by his Deed gives and 
grants the ſaid Rectory and all Lands and Tithes any ways belonging or ap- 
pertaining to it, to another and his Heirs, and no Livery is made, in this Caſe 
whether the Tithes ſhall paſs or no,(for the Tithes may paſs withour any Live- 
ry) this Queſtion is not fit to be determined by rhe Eccleſiaſtical Judges, but by 
the Judges of the Common Law, 240d quiſque novit in hoc ſe exerceat. 3. It was 
objected, that Wiskerd was a meer Stranger to the Suit, and all his Allega- 
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tion is Temporal, and for that, it is a ſtrong Caſe to maintain a Prohibition, 
for as much as betwixt him and Fuller nothing is in queſtion, but to whom 
the Inheritance of the Rectory belongs; but Clement, who is ſued for Sub. 
ſtraction of Tithes hath greater colour in his defence, being lawfully ſued in 
the Eccleſiaſtical Court, bur all his Allegation as hath been ſaid is Temporal. 
4. It was objected, that Fuller had but one Witneſs to prove the delivery of 
che Deed, and in the Eccleſiaſtical Law anus Teſtzs eſt nullus Teſtis, for all 
which Cauſes it was prayed that the Prohibition may ſtand, and that no Con- 
ſultation may be granted, * 

To which it was anſwered and reſolved by Sir Chriſtopher Wray Chief Juſtice 
and per totam Curiam. | : . N 

As to the firſt Objection, that foraſmuch as the Original belongs to the 
Eccleſiaſtical Court, the determination of all that which depends upon it be. 
longs to the Judges of the ſame Court, although that the Matter be tryable by 
the Common Law ; but where the original Matter belongs to the Common 
Law, and there commenced, and Iſſue be taken upon Matter tryable by the 
Eccleſiaſtical Law, there the Judges of our Law ſhall write to the Judges of 
the Eccleſiaſtical Court to try it, and to certifie, G. And the reaſon of this 
diverſity, is that our Judges having Authority ro write and command them by 
the King's Writ to certifie them of their Law, but they cannot write to the 
Judges of our Law to try any thing and to cextifie them, for that they have no 
ſuch Authority to command by Writ, &c. And at the end of this Anſwer to 
the firſt Objection it is further ſaid, that if in the Eccleſiaſtical Court the Suit 
is for a Legacy, and the Defendant pleads a Releaſe, if in the admitting or 
rejecting of Proofs concerning this Releaſe, which is Matter determinable ar 
Common Law, they do wrong to the Plaintiff or Defendant they have no re- 
medy but by way of Appeal. But Quære as to this, for I take the contrary to 


be Law, and ſo adjudged in the Caſe of Armiger Brown v. Wentworth, Telverton | 


92. before mentioned Chap. 54. fol. 480. 2. To the ſecond it was anſwered and 
reſolved, that if upon Conference with Men learned in the Law they give 
Sentence according to Law, this is well done and no Prohibition ought to be 
granted; bur if they take upon them to draw the intereſt of any Man ad 
alium ea amen, and to judge againſt the Rule of Law concerning the Inheritance 
or Intereſt of any, there a Prohibition lies. And in the Caſe ar the Bar, they 
well reſolved the Law; for by the ſaid Livery of the Charter, the Tithes did 
not paſs as in groſs, for that the intention of the Parties was to paſs the entire 
Rectory by Feoftment, and nor to pals the Tithes only ſeparate from it, for 
that would be to diſmember the Rectory into Fractions by a Conſtruction of 
Law contrary to the intention of the Parties. 3. As to the third Objection 
it was anſwered and reſolved, that by the Eccleſiaſtical Law a Stranger may 
come in pro intereſſe ſuo, and when they have Juriſdiction of the original cauſe 
of Suit, we ought not to draw in queſtion their Order or Proceeding ; but if 
they proceed inverſo ordine, not obſerving form, this ought to be redreſt by 
Appeal, and although that the Matter depending upon the original cauſe be 
determinable by the Common Law, yet it ſhall be determined as hath been 
faid in rhe Eccleſiaſtical Court. 4. As to the fourth Objection it was anſwer- 
ed and reſolved, that ſuch a Surmiſe that he hath but one Witneſs, is not ſuf- 
ficient to have a Prohibition, for that the Eccleſiaſtical Court hath Juriſdicti- 
on of the Principal; and if ſuch a Surmiſe ſhall be ſufficient all Suits in the 
Eccleſiaſtical Court ſhall be either delayed or quite taken away, for ſuch a 
Sumiſe may be made in every Caſe, and the Plaintiff in the Eccleſiaſtical 


Court cannot have any good anſwer to it, to have a Conſultation which * 
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faith Cote, with the Reſolution in the Principal Caſe, wiz. Robert's Caſe before 
mentioned, which is reported 2 Cro. 269. and 12 Co. 65. So it hath allo been 
held, that if a Parſon ſued upon the Stature of 2 Ed. 6. in the Spiritual Court 
for the double value for not ſetting forth of Tithes, and the Defendant to 
have a Prohibition ſurmiſed, that he ſet them forth, and that they would not 
admit the Proof thereof by one Witneſs, that no Prohibition lies, for that 
they have Cognizance of the Matter, Hill. y Car. B. R. Tolle and Sir Edward 
Pawel, 2 Rolls Abr. 299. Nor is it material to ſay, that a Preſcription b 
the Common Law is to be tried at the Common Law, See 9 f. 6. 46. For 
when one preſcribed (being ſued in the Spiritual Court for not paying to- 
wards the Repair of a Mother Church) chat there was a Chappel within the 
ſaid Village, in which they had at all times Sacramenta & Sacramentalia, and 
chat he nor the Inhabitants that uſed to reſort to the ſaid Chapel have ever 
uſed to repair the ſaid Church, ir was held that a Preſcription which is inci- 
dent to Eccleſiaſtical things ſhall be tryed in the Eccleſiaſtical Court, Mich. 
20 Jac. B. R. Rolls 2 Rep. 265. And when a Prohibition was prayed upon the 
like Suggeſtion, by the Opinion of the whole Court, a Prohibition lieth not, 
in regard that this Preſcription is meerly Spiritual, ſo the Prohibition was de- 
nyed, Hill. 7 Fur. B. Kk. 1 Bulſtr. 17. Hill. 12 Jac. B. R. betwixt the Church- 
warders of Aſhton and Bromage, 2 Rolls Abr. 311. 
No one might have thought, that the Law as to the Points determined in 
theſe Caſes was fully ſerled, wiz. that the Court which hath Juriſdiction of the 
Principal hath rhe Juriſdiction of the Acceſſory, and that a Surmiſe of but one 
Witneſs is no ground of a nos ary as in a Prohibition obtained upon a Sur- 
mite, that whereas a Parſon had ſued in the Spiritual Court for the Tithe of 
Pigeons ; the Defendant there had paid the ſaid Tithe, and proved it by one 
Witneſs, and the Court Chriſtian would not allow the Proof without two Wit- 
neſſes, the Prohibition was affirmed, Paſch. 41 Eliz. Moor 909. And ſo a Pro- 
hibition was granted for the ſame cauſe upon a Suit for the Tithes of Lambs, 
Warner v. Barret, Hetley 87. and lo Dedderidge held in 14 Jac. B. R. in Har- 
ding, &. and Geſlin's Caſe, 3 Bulſtr. 241. | 
And when a Suggeſtion was that the Defendant in the Spiritual Courr 
claimed the Tithes by a Leaſe from the Parſon, of an elder date than that the 
Plaintiff had that ſued him for them there by force of a later Leaſe by the ſame 
Parſon, ſo that the Queſtion was, which of the two Leaſes ſhould be preferred, 
a Prohibition was awarded, and though Crook held that a Conſultation ſhould 
be granted upon 1 KR. 3 4. that where the Spiritual Court hath Juriſdiction 
of the Principal, there if an Acceſſory come triable at the Common Law, that 
alſo ſhall be tryed there; yer Coke ſaid that in one Futrer's Caſe, there was a 
Suit in the Spiritual Courr for Tithes, and Title made by the Grant of the 
Rectory, and the other made Title by a former Grant, and a Prohibition was 
granted. yet he agreed, 1 R 3.4. unleſs the Spiritual Law differs from our Law, 
as their Law is, that a Gift of Goods is not good without Tradition, but o- 
therwiſe it is at our Law; and Dodderidge laid, that the principal matter here, 
which is the Leaſe, is Temporal not Spiritual, therefore is not within the Rule, 
x R. 3. but true it is, that if the Original be Spiritual, then the Acceſſory 
ſhall · be tryed there alſo, otherwiſe not ; all which was granted by Coke, who 
alſo ſaid, that if a Man make Title in the Spiritual Court by force of a Leaſe 
of the Proprietor, and the Defendant deny the Leaſe, a Prohibition ſhall be 
granted, and in the Caſe then before the Court a Prohibition was granted, 
Per Curiam Mich. 12 Jac. B. R. Worts v. Clifton, Rolls x Rep. 61, 
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I will here alſo cite ſome Caſes mentioned by Rolls in his Abridgment, where 
Prohibitions have been denied to the Spiritual Court upon Trial of 'Temporal 
incident Matters, the Principal being proper to their Juriſdiction. As firſt 

If a Parſon compounds with a Pariſhioner for his Tithes and grants them 
by Deed to him for a certain Sum by the year according to the Agreement, 
and afterwards he ſhall fue the Pariſhioner in the Eccleſiaſtical Court for the 
Tithes in kind, no Prohibition ſhall be granted upon this diſcharge by Deed, 
for they may well try ir having Conuſance of the Principal, 8 Ed. 4. 14. Paſeh, 
16 Fac. B. K. reſolved betwixt Griffin and Bulſuſt, and a Prohibition denied, 
although that once before it was reſolved e contra for the Church of Maler). 

So it a Parſon leaſe all the Tithes of his Benefits to one Pariſhioner, and af. 
ter ſues him for his own Tithes, no Prohibition ſhall be granted, for that this 
Leaſe is a good diſcharge there, 8 Ed. 4. 14. per Choke. So 

So if a Parſon leaſe by Deed the Tirhes of his Pariſh, and after ſues for the 
Tiches in the Spiritual Court, and there this Leaſe is pleaded, where the 
Queſtion betwixt them is, whether the Tirhes of all the Pariſh, or only of 
ſome particular things are let, yet no Prohibition lies, for chat they have Cog- 
nizance of the Original, and they ought to take advice of them that be learn- 
ed in the Common Law for their direction, as the Judges of the Common Law 
take advice of them, but if they judge contrary to the Common Law, a Pro- 
hibition lies after Sentence, Mich. 13 Car. B. R. betwixt Dr. Pocklington and 
Sir St. Jobs, Rolls 2 Abr. 306, 307. 

So if A. the Parſon of B. ſues for Tithes in the Spiritual Court againſt B. 
who pleads a Leaſe for years made to him by the Parton, and the Parſon re- 
plies, that he was Non-Reſident and abſent ages ſpace of eighty days and 
mare, in ſuch a year, ec. from his Benefice, by which the Leaſe became void; 
no Prohibition lies upon this Plea, although that it be grounded upon the 
Starute of 13 Eliz. and although it was objected, chat the Judges of the Spi- 
ritual Court ſhall not have the Expoſition of a Statute, yet becauſe they have 
Juriſdiction of the Original Cauſe, they ſhall have power to try that which is 
the Acceſſory ariſing thereupon, Hill. 14 Car. B. R. Sir Thomas Lucy v. Doctor 
Lucy, per Curiam, Rolls 2. Abr. 308. nu. 22. „ 

Theſe Caſes ſerve to prove, that if upon a Suit for Tithes in kind, a Leaſe 
be pleaded and denied, the validity thereof is to be tryed in the Eccleſiaſtical 
Court, which alſo are in proof of the Rule of Law, that when the Eccleſiaſti- 
cal Court hath Juriſdiction of the Principal, it hath alſo Juriſdiction of the Ac- 
ceſſory, though the Acceſſory be otherwiſe of Temporal Cogniſance. 

From all which we may conclude, that the Law formerly was taken to be, 
or at leaſt no Judgments or Reſolutions were to the contrary, that if a Suit be 
for Tithes in kind not extinct by Preſcription, or of Lands not Tithe free, 
and a Preſcription as to the manner of rendring ſuch Tithes be ſuggeſted and 
lo comes in as an Acceſſory upon the Suit for the Tithes, though it be co be 
granted, that the tryal of a Preſcription is otherwiſe temporal, and co be tryed 
at Common Law); yet when it comes in as an Acceſſory only to the Princi- 
pal matter of which the Spiritual Court hath Juriſdiction, it may be tryed there, 
and no Prohibition lies. And it hath been before ſhewed to have been held, 
that a Suit for a Modus Decimandi may be well commenced in the Spiritual 
Court, and that the Modus may be tryed there, as being purely of Spiritual 
Cogniſance, and no Suit can be brought for a Modus in the Temporal Court, 
therefore if a Temporal Matter coming in as an Acceſſory ſhall be tryed in 
the Spiritual Court, much more as, it might be urged ſhall a Modu. Deci- 
mand: which is of Eccleſiaſtical Cogniſance, originally be tryed there, when 
that comes in as an Acceſſory only. Vet when a Parſon libellzd in the 3 

Court 
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Court for the Tithe of Lambs, and the Defendant to have a Prohibition ſuggeſt- 
ed a Cuſtom to be, that if one hath Lambs under the number of ſeven, he 
ought to pay an Half-penny for every Lamb under that number in lieu of all 
Tithes of Lambs; and if he had bur ſeven, the Parſon ſhould have the ſeyenth 
Lamb, and ſhould pay three Pence ; and if he had cight, he ſhould pay two 
pence ; and if he had ten, the Parſon ſhould have the tenth Lamb without 


paying any thing. Berkley and Jones held, that the Canon Law is ſo, and ſo 


received in the Spiritual Court, and it is ſurmiſed that the Spiritual Court al- 
lows of it, and therefore there needs not any Prohibition. But becauſe it 
was alledged that it was a Cuſtom, and that the Parſon would ſtay until 
the Tenth did ariſe, and would refuſe to accept according to the Cuſtom; 


and that in the Spiritual Court this Surmiſe was not allowed, Bramſton and 


Croke conceived that a Prohibition was grantable, and ſo Jones and Berkle 
agreed that it ſhould be granted, and that the Party might demur if he would, 


Paſch. 11 Car. B. R. Anonymus, 1 Cro. 403. But whether an Appeal or Prohi- 


bition lies, if ſuch Plea be refuſed, yet a Modus Decimandi may be, and fre- 


quently hath been allowed to be tryed in the Eccleſiaſtical Court; and the 


Civilians when the Debate was before King James 1. ſaid, that they would 
allow of a Modus it being duly proved, for though it be ſaid in Lindwood in 
his Title de Decimis cap. Quoniam propter fol 139. b Quod Decime ſolvantur, 
c. abſque ulla diminutione, and in the Gloſs it is ſaid, ©uod conſuetudo de 
non Decimando aut de non bene Decimando non valet, yet this being againſt 
the Law and Cuſtoms of the Realm is void by the Statute of 25 H. 8. c. 19. 
and the Spiritual Judges ought not to have reſpect thereunto, bur judge for a 
Modus proved, whether originally ſued for, or if coming in by way of Plea 
. a Suit for the Tithes, to allow of the Plea. From all theſe ſeveral 


aſes and different Opinions of the Judges one may conclude, that the Law was 


very much unſettled in the time of Fac. 1. and before, about, granting Prohi- 
bitions to the Spiritual Courts in caſe they took upon them to try any Tem- 
poral Matter, or refuſed Evidence allowable at Common Law, as by one Wit- 
neſs or the like; but ſince the time of Car. 1, the Spiritual Courts have been 
allowed to try all Temporal collateral Matters incident to the principal thing 
there ſued for, and proper to the Juriſdiction of the Spiritual Courts without 
being prohibited; bur ſo, as they try ſuch Temporal incident Matter accor- 
ding to the Rules of the Common Law to which it belongs, elſe a Prohibi- 
tion ſhall go, as if they refuſe proof by one Witneſs, ec. See Chap. 54. 

Tf one be ſued for Tithes of Lands not Tithe free, and pleads a Preſcripti- 
on for a ſpecial manner of Tithing, which is not fuſed, or if ſued for a 
Modus Decimandi originally, pleading another Modus, and his Plea is bora 
fide allowed, ſhall ſurmiſe falſly a refuſal of his Plea, and for that cauſe only 
2 Prohibition ſhall be granted; the Queſtion is, whether ſuch Surmiſe of a re- 
fuſal may be traverſed, that is, when the matter or ground of the Prohibition 
is only the Refuſal. And it is ſaid, though the Temporal Courts will take 
notice that no Modus is allowed in the Spiritual Courts, yet a Modus muſt be 
ſuggeſted to have been pleaded there in time, Mich. 22 Car. 2. Meſſenger v. 
Jennings, 2 Keb. 721. And generally, where a Suit is properly commenced in 
the Spiritual Court, Prohibitions are not granted till aftet Plea rhete plead- 
ed, Mich. 14 Car. 2. B. R. 1 Keb. 387. Hill. 14 & 15 Car. 2. Parker v. WL 


liams, 1 Siderfin 100. x Keble 433. Paſch. 16 Car. 2. Batty v. Smith, x Ke- 
ble 721. 


VVV 2 As 


516: TheC lergy-Man's Law 5, Chap. 57. 


As to the Refuſal of a Plea being traverſable, if the Suggeſtion for a Pro- 
hibition doch contain other Matter upon which a Prohibition may be duly 
granted, as that upon a Suit for Tithes in kind, that the Lands are Tithe free 
by Preſcription, &. though it be alſo ſuggeſted, that this was pleaded in the 
Eccleſiaſtical Courr and retuſed ; yet whether the Plea was refuſed or not is 
not traverſable, for the Party may have a Prohibition before any ſuch Plea 
pleaded by him in diſcharge of Tithes, therefore in ſuch Caſes the Allegation 
of the Refulal of the Eccleſiaſtical Judge are Words more of courſe than eſſect 
or ſubſtance, Pajch. 38 Elix. the Biſhop of Wincheſter's Caſe, 2 Co. 44. the ſame 
called Wright's Caſe, Moor 525. and is no part of the Matter iſſuable or ma- 
terial in the Plea, bur pur in only to aggravate the contempr, and many times 
falſely, and therefore rhe Modus Decimandi is page by two Witneſſes ac- 
cording to the Statute of 2 Ed. 6. cap. 13. and not the Refuſal, Mich. 7 Jac. 
in the Caſe de Modo Decimandi. Yet it is granted that in ſome Caſes the Re- 
fuſal is traverſable, as it was adjudged, Mich. 30 & 31 Eliz. B. R. between 
Morris and Eaton vouched in tie Biſhop of Wincheſter's Caſe, 2 Co. 45. where 
the Cale was, that Morris was ſued by Eaton in the Spiritual Court for Tithes, 
and Morris did alledge that Eaton did not read the Nine and thirty Articles 
according to the Statute, and that the Eccleſiaſtical Judge did refuſe to allow 
the ſame, and this Refuſal was traverſable by the Judgment of the Court, 
for otherwiſe upon ſuch Surmiſe all Matters might be prohibited in the Spiri- 
tual Court, although that the Spiritual Judge did all that belongeth to Law 
and Juſtice; and in the ſame Caſe the party grieved may have his remedy by 
way of Appeal. 21 e 

From all which it may be collected that if the Suggeſtion contains no o- 
cher Matter upon which a Prohibition ought to be granted to the Spiritual 
Court, beſides the Refuſal of a Plea there, which by the Common Law is a 
good Plea and ought to have been allowed, that in ſuch caſe the Refuſal 
is traverſable, See Trim. 26 Car. 2. B. R. Peters v. Prideux, 3 Keb. 332. 
Therefore ſuppoſing that a Modus Decimandi, or a Preſcription fo a man- 
ner of Tithing is tryable in the Spiritual Court, if in a Suit there for 
a Modus Decimandi, another Modus be pleaded, or that there is no ſuch 
Modus, and that Plea is refuſed ; or if in a Suit for Tithes of Lands not Tithe 
free, a Preſcription is pleaded as to the manner of Tithing, and that Plea 
is refuſed, and a Prohibition being moved for upon Suggeſtion of ſuch 
Refuſal, che Refuſal being the principal Matter of the Suggeſtion, is there- 
fore traverſable; and in all Caſes where the principal Matter is proper to the 
Spiritual Court there no Prohibition ſhall be granted till Plea refuſed. The 
Courts of Common Law alſo upon Suggeſtion of ſuch Refuſal do oblige the 
Party to make Oath of the truth of ſuch his Suggeſtion, and will not grant 


any Prohibition without ſuch Oath, Mich. 25 Car. 2. B. R. Kendal v. Pearm, 


3 Keb. 217. | 
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CH AP. LVIII. 


Actions upon the Statute of 2 & 3 Ed. 6. cap. 13. for not ſetting 
forth of Tithes, by whom, and againſt whom to be brought. Of 


Declarations, Pleas, Evidences, Verdicts, and fudgments in 
ſuch. Actions. 


Aving ſhewed what remedy the Law gives the owner of Tithes for the 
11 recovery of them, or ſatisfaction for them being detained, and in what 


Courts ſuch remedy is to be had. I will here ſubjoin in what manner Actions 
are to be brought in the Common Law - Courts upon the Statute of 2 E. 6. c. 13. 
to recover Damages for the ſubſtraction of Tithes; and by whom, and againſt 


whom ſuch Actions are to be brought, how the Declarations in ſuch Action 


are to be framed, what Pleas the Defendants may make for their Defence, 


and what Evidence is proper, and may and ought to be given both by Plain- 
tiffs and Defendants in ſuch Actions. 


Firſt, if an Husband be ſeiſed, or poſſſeſſed of Tithes in the right of his 
Wife, or jointly with his Wife, the Husband and Wife muſt join in bringing 
the Action upon this Statute for the ſubſtraction of ſuch Tithes, Hill. 34 Eliz. 
Wentworth v. Criſpe, Moor 912. Mich. 39 & 40 Eliz. Bedel v. Sherman, 2 Inſt. 


650. 13 Coke 43. Hill. 7 Jac. Forde v. Pomroy, Noy 136. ſame Caſe, 2 Brownl.g, 


but Paſch. 12 Jac. in Babington's Caſe, Rolls 1 Rep. 13. It ſeems to be admitted, 
that the Action may be brought by the Husband alone without joyning the 
Wife with him. | | 

If the Husband dies, rhe Wife, and hot the Executors of the Husband ſhall 
bring the Action, Foord v. Pomroy, Noy 136. But if the Tithes be once ſet out 
and ſevered from the nine parts, they then become a Chattel veſted in the Huſ- 
band, Ley 70. therefore if after ſuch Severance they be raken away by a Stran- 
ger, the Husband alone may bring an Action of I reſpaſs for ſuch taking away 
of his Tithes, without joyning his Wife with him, Mich. 9 Car. Anongmus, 
Jones 325. Foord v. Pomroy, Ny 136. 2 Brownl. g. But an Action of Treſpaſs 
in ſuch Caſe lies not againſt the Owner, who ſet out the Tithes, Webb v. 
Pits, Noy 44. Leigh v. Wood, Moor 912. 3 Cro. 607. but if after Severance 
the Owner of the Corn himſelf, or any other by his Command takes the 
Tithes away, the Husband and Wife in ſuch caſe, may join in an Action up- 
on the Statute of 2 Ed. 6. againſt the Owner for not ſetting out his Tithes, 
notwithſtanding that they were once ſevered by him from the nine parts, 
for that ſuch Severance is to be looked upon as fraudulent only to evade the 
Law, Noy 126. But it ſeems to me, that the Husband in this Cafe hath an 
Election either to charge the Owner of the Corn in an Action of "Treſpaſs 
ar Common Law to be brought by himſelf alone for taking away his Tithes 
after they were ſevered, or in an Action upon the Statute to be brought by him- 
ſelf and his Wife for taking away the Corn the Tithes not ſet out, even as 
before the Statute, in ſuch caſe the party grieved might either have brought an 
Action of Treſpaſs at Common Law, or have commenced a Suit for the Tithes 
in the Eccleſiaſtical Court; But Quere if there be not a difference, when the 
Tithes are immediately taken away by the Owner of the Corn after rhe 


y 
are ſevered, and when they are ſuffered ro continue for ſome time upon the 
Land after ſuch Severance. | 


If 
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If one be poſſeſſed of Tithes by ſeveral Titles, as where part of them be- 
long to the Parſon, and part to the Vicar, who ſeverally make Leaſes of their 
parts to one perſon, ſuch Leſſee may bring one Action for the Subſtraction 
of theſe Tithes, Paſeh. 3 Fac. Sir Richard Champernon v. Hill, 2 Cro. 68. ſame 
Caſe, Ney 3. Telverton 63. and 1 Brownl. 86. So if the Land out of which 
Tithes are demanded lie in ſeveral Pariſhes, yet one Action may -be brought 
for the Subſtraction of them, Paſech. 23 Car. 2. Pellow v. K ingsford, 1 Ventris 
126. But two ſeveral perſons who have right to Tithes by ſeveral Titles can- 
not join in one Action for the Subſtraction of them, as the Parſon and Vicar 
in the Caſe aforeſaid cannot join in bringing an Action, Sir Richard Cham- 
pernoon v. Hill. 1 Brownloe 86. Vet it is ſaid, that Jointenants or Tenants in 
Common of Tithes muſt join in an Action for the Subſtraction of them, 
Claptons Rep. Caſe 48. But u re as to Tenants in Common, for that it 
ſeems contrary to tie Reſolution of Sir Richard Champernoon's Caſe laſt be- 
fore cited. 3 5 | 

If the Action be brough by a Parſon by Plaint, he need not name himſelf 
| Parſon in the Queritur, for if it appear by the Declaration, that he is Par- 
ſon 'tis ſufficient, but it is ſaid by Fleming Juſtice, that if the Action be 
brought by Writ, he muſt name himſelf Parſon, although he need not where 
it is by Plaint, Mrcb. 9 Jac. Willot v. Spencer, 1 Brownlow 98. If the Action be 
brought tam pro Domino Rege quam pro ſeipſo, it is not good, Mich. 40 Eli. 
Jones v. Carr, 3 Cro. 621. ome Caſe, Moor 911. Yet it is agreed Mich. 4 Car. 
Litvered ar d Owen's Caſe, Hetley 121, 122. That an Action upon this Statute 
may be brought tam pro Domino Rege quam pro ſeipſo ; the reaſon there given 
is, becauſe the King ſhall have a Fine, and the Parſon s Counſeilor 404. takes 
this Caſe in Hetley to be Law rather than the Caſe in 3 Cro. 621. Moor 911. 
Upon that account only, becauſe the King is to have a Fine if Judgment be 
given againſt the Defendant, and mentions Actions brought upon the Statute 
of Hue and Cry, Oc. to be within the ſame reaſon, upon which. Statutes 
Actions are ſo brought: But the reaſon that the King is to have a Fine, ſeems 
to be no reaſon at all to bring the Action in the King's Name, for in many 
Actions the King hath a Fine, and yet the Action not brought in his Name. 
And I take both the Preſidents and Practice to be generally againſt the Parſon's 
Conr;ſellor, and according to Jones and Carr's Caſe, viz. to bring the Action in 
the Name of the party injured only; and not, iam pro Domino Rege, &. for a 
certain Duty being given by the Statute which may be ſued for by Action 
of Debt, I ſee no reaſon why the Action ſhould not be brought in the Name 
of the Party only injured by ſubſtraction of the Tithes, and unto whom the 
Duty is given in recompence and ſatisfaction of ſuch his Injury; and the Caſe 
ſeems to differ from Actions upon the Statute of Hue and Cry, &c. which demand 
Damages only,bur not any certain Duty veſted in the injured Party by the Sta- 
tute. But it is admitted in Jones and Carr's Caſe, Moor 911. That an Infor- 
mation may be brought in the King's Name grounded upon this Statute a- 
gainſt any perſon for not ſetting out his Tithes ; and Paſch. 26 Eliz. Savil 
62. we find ſuch an Information 2 „„ 

If two be Jointenants, or Tenants in Common of Land the Action muſt 
be brought againſt them both; but if one of them only doth occupy the 
Land, the Action is to be brought againſt him; or if one Jointenant, or Te- 
nant in Common ſets forth the Tithes, and the other takes them away, 
the Action is to be brought againſt the wrong doer only, Mich. 8 Car. Cole v. 

Wilks, Hutton 121, 122. Sir Richard Champernoon's Caſe, 2 Cro. 86. Mich. 12 


Fac. Moyl v. Ewer, 2 Cro. 362. Hughes Abr. 687. But if the Owner of Land 


—_— 
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ſells by the Corn thercon growing, and the Vendor the command of the Ven- 
dee reaps it and carries it away without ſetting out the Tithes, the Action lies 
againſt the Owner of the Land, Hill, 5 Jac. Rocheſter v. Porter, Noy 15 2. 
Hele v. Fretenden, i Brownloe 34. And I ſuppoſe the Action may alſo be 
brought againſt the Vendee, at the Election of the Plaintiff, 

It is not necellary for the Plaintiff in his Declaration to make any ſpecial 
Title ro the Tithes, or to ſhew any Deed to maintain his Right to chem; 
for the Action is but in the nature of Treſpaſs to recover Damages, and to 
puniſh the wrong and injury the Plaintiff hath ſuſtained by taking away his 
Tithes contrary to the Statute, and the Plaintiffs Title only as an Inducement 
and Conveyance to the Action; but it is ſufficient to purſue the Words of the 
Statute, and to ſet forth in the Declaration, that the Plaintiff is the Owner or 
Proprictor of the Tithes, Sc. 12 Jac. Bubbington's Caſe, Rolls 1 Rep. 13. Pellom 
and Kingsford's Caſe, I Ventris 126. 5 

It is not neceſſary to ſet forth in the Declaration by whom the Corn was 
ſown the Action being brought againſt him who is Owner of the Corn at the 
time of the Reapingthereof; but the time and place where and when the Corn 
was carried away muſt be alledged, Mo v. Ewer. 2 Croke 362. And altho' 
the ſeverance of the Corn be ſhewed to be before the Sowing thereof, yer 
becauſe the mentioning of the time when the Corn was Sown is ſuperfluous 
and. unneceſſary, the Declaration is good notwithſtanding, Par ſon's Counſellor 
404. So if the taking away the Corn is alledged to be after the Defendants 


intereſt in the Land determined, yer 'tis good, for the Defendant continues 


to be owner of the Corn notwithſtanding that his intereſt in the Land be en- 
ded before it be ſevered, Trin. 11 Fac. 2-Groke 325. ſame Caſe, 1 Brownlow 123. 
Neither is it neceſlary for the Plaintiff to ſer forth what Eſtare the Defendanr 
hath in the Land, or by what Right or Title he occupies it; bur to fay gene- 
rally, that the Defendant is occupier, is ſufficient, March 21, 22. Nor need 
the Plaintiff expreſs in the Declaration, the quantities or loads of Corn, &c. 
carried away, 1 Brownlow 72. nor the ſeveral kinds of it, 2 Iaſtitutes 650. 
13 Coke 47. Townſend v. Clerk, 3 Keble 307. But in an Eje&dione firme 
brought for Tithes, there the ſeveral kinds ought to be fer forth, Henry 
Harper's Caſe, 11 Coke 55. b. and where, in a Declaration the Plaintiff ſet 
forth, that he was Proprietarius Decimarum Garbarum &. feni, ec. And 
that the Defendant did Sow certain Land containing ſo many Acres in that 
Pariſh with Grain, and carried the {ame away not ſetting out the Tithes, af- 
ter Verdict for the Plaintiff. it was moved in arreſt of Judgment, that Pro- 
prietarins decimarum Garbarum was incertain, and no Grain in particular was de- 
manded by the Declaration, therefore the Declaration was not good; but it 
was reſolved, chat Gba in its proper Signification is intended of Corn, and 
Roll ſaid, that it had been ſo reſolved in one Baxter's Caſe, upon Conſultati- 
on had with the Civilians, where upon a Crant of dei Garbarum, the party 
claimed to have Tithe Hay ; but agreed, that altho' the word Garba in its Lati- 
tude did comprehend any thing chat uſeth ro be bundled, as Wood, &. yet 
after Verdict it is to be intended of Corn only; and tho' the demand was of 
ſo many Acres of Grain generally, it was held to be certain enough, it be- 
ing mentioned to be Sown on a certain number of Acres, this Action upon 
the Statute, not being broughti to recover the Tithes themſelves, but da- 
mages for them only, Mich 24 Car. 2. Southcote v. Scuthcote, Aleyn Bo, and 
it is ſaid, to be the beſt way in Actions brought upon this Statute to de- 
clare generally, that the Plaintiff is Parſon, Cc. of ſuch a Pariſh, and that the 
\ Defendant had ſuch Tithes within that Pariſh, the ſingle value whereof is 


ſo 
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ſo much, by which the Action accrues to the Plaintiff, to demand the treble 
value according to the form of the Statute ; it is alſo ſaid that the Plaintiff need 
not ſet forth, that he, or the Defendant is Subditus domini regis (altho' the 
words of the Statute extend only to Subjects,) for that ſhall be intended 
1 Siderfin 265. 1 Keble 922. nor need the Plaintiff ſhew, that the Tithes were 
not compounded for. before the Corn carried away, for this lies on the 


Defendants part to be made out, Paſch. 18 Car. 2. Owen v. Evans. 2 Keble 3,, 


But where the Plaintiff in an Action upon this Statute for not ſetting out the 
Tithe of Wood, Declared that the Defendant had cut down Wood to the 
value of Two Hundred Pounds, and Demanded Six Hundred Pound, as the 
treble value of the Tithes of the {aid Wood, this declaration was held not 
to be good, the Plaintiff of his own ſhewing demanding more for Tithe then 
the whole Wood was worth, Paſch. 5 Jac. Man v. Somerton. 1 Brown- 
low 94. | 

Mans: that an Action grounded on this Statute 2 E. 6. for not ſetting out 
of Tithes, is held not to be within the Statute 21 Jac. c. 16. of Limitations, 
that Statute not extending to Actions grounded on Acts of Parliament, there- 
fore the Plaintiff is not by Law confined to ſix years, or to any other time cer- 
tain within which to bring his Action, Mich. 14 Car. Talory v. Jackſon, 1 Croke 
513. Mich. 18 Car. 2. Fones v. Pope, 1 Sanders 38. 1 Siderfin 305. 1 Ke- 
ble 93. Paſch. 21 Car 2. Hodsden v. Harridge. 1 Siderfin 415. 2 Keble 462. 
497. 2 Sanders 66. ns | 

The next thing to be conſidered is, what Plea the Defendant ought, ot 


may plead in an Action brought againſt him grounded on the Statute 2 E. 6. 


As to this, the Declaration being a demand of a Debt or Duty due to the 
Plaintiff from the Defendant, and veſted in him by the Statute, in Satisfaction 
of, or recompence for the Tithes Subſtracted; the moſt common and uſual 
Plea is, Nil Debet, which is a direct anſwer to, and denial of the Plaintiffs de- 
mand; but Not Guilty is alſo held to be a good Plea in this Action, that being 
a denial of the offence, and breach of the Law charged upon the Defendant 
in not ſetting out the Tithes according to the Statute, which offence is the 
ground and foundation of the Plaintiffs demand, ſee the Caſe of Bowtry v. Iſted, 
Hobard 218. Trin. 42 Elia. Wortley v. Herpingham. 3 Cro 766. Mich. 40 Eliz. 
Johns v. Carne. 3 Croke 621. Mich. 33 & 34 Eliz. Langley v. Haynes, Moor 
302. Hill. 2 Fac. Sir Rich. Champernon v. Hill. Moor 914. and both theſe Pleas 
are the general Iſſue in this Action, but we find alſo that Defendants have 
pleaded ſpecal Pleas, as a Modus, or other diſcharge, and the fame held 
good as in Southeote and Southcots Caſe Aleyn 80 and Bernerd and Evans 's 
Caſe, Raymond 14. ſame Caſe, 1. Keble 5. where a Parol diſcharge of Tithes 


for years was pleaded, but it ſeems not uſual to plead ſuch ſpecial matter, 


neither is it ſo ſafe as the general Iſſue, wherein any diſcharge of Tithes may 
be given in Evidence, and it may alſo admit of ſome queſtion, whether upon 
a * Demurrer for that Cauſe, ſuch ſpecial Pleas are good, as accounting 
only to the general Iſſue. | 

The Cauſe being at Iſſue and brought to Tryal, it is alſo neceſſary to be 
ſhewed, what Evidence is requiſite and material to be given by the Plaintiff 
to maintain his Action, ſo as to obtain a Verdict, and alſo what Evidence 
the Defendant may or ought to give to excuſe, or juſtify himſelf from the Pe- 
nalty given by the Statute, | 

Firſt, if the Plaintiff be Parſon, Vicar or other Eccleſiaſtical perſon, and 
claims the Tirhes in the right of the Church, or Benefice whereof he is In- 
cumbent, he is in ſtrictnefs bound to prove his Inſtitution and Induction, and 
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all things elſe required by Law to qualifie himſelf to be Incumbent of that 
Church whereunto the I ithes do belong; bur if the Plaintiff hath been for 
ſeveral years in poſſeſſion of his Living, he is not ordinarily put to prove theſe 
Matters, unleſs the Defendant in his Defence ſhew ſome Reaſons why theſe 
things ought to be proved and made out, but the Law doth not determine 
how many years the Plaintiff ought ro be in poſſeſſion of his Benefice to 
excuſe him from being put to prove theſe things, but that ſeems to be left 
to the diſcretion of the Judge who tries the Cauſe. We find it reported, that 
in a Suit for Tithes brought in the Spiritual Court, the Defendant pleaded, 
that the Plaintiff being Parſon had not read the Nine and thirty Articles; 
and the Court put the Defendant to prove that Matter, although ic was a 
negative; whereupon the Defendant moved for a Prohibition, which was 
denied; for by Coke and Dodderidge, the Law doth preſume that a Parſon 
hath read the Articles, becauſe otherwiſe he 1s to lole his Benefice, and where 
the Law preſumes the affirmative, chere the negative ſhall be proved, Mich. 
12 Jac. Monk v. Butler, Rolls 1 Rep. 83. So is it ſaid to have been ruled upon 
Evidence at the Aſſiſes, that all things requiſite to make the Plaintiff com- 
plete Incumbent ſhall be preſumed, unleſs the Defendant by ſome Evidence 
o the contrary, give occaſion to the Plaintiff to prove thoſe Matters, Clay- 
tons, Rep. 83. Vet in an Eje@ione firms for a Rectory, it was inſiſted on b 
che Defendant's Counſel (after the Plaintitt had made proof of his Admiſſion, 

{inſtitution and Induction) that the Plainriff ought to prove his reading and 
ſubſcribing the Articles, and the Declaration of his Ailent to all things con- 
tained in the Book of Common Prayer, and that ſuch Declaration of his Aſſent 
was made within the time appointed by the Statute ; and by the Report of the 
Caſe one may collect, that the Opinion of the Court ſeemed to be, that all theſe 
things ought to be proved; but it is there ſaid, that Admiſſion, Inſtitution and 
Induction upon the Preſentation of an Eſtranger is ſufficient Evidence to bar 
the Plaintiff in an Eje&jone Firmæ, and to put him to his Quare Impedit, 
Mich. 16 Car. 2. Snow Leſſee of Dr. Crawley v. Philips, 1 Sid. 220. But accor- 
ding to the Opinions of Coke and Dodderidge before mentioned, for that the 
Plaintiff having once a legal Title by Inſtitution and Induction, the other Mat- 
ters appointed by the Statute to be after performed by him, the Omiſſion of 
any of which,although it make the Living void, yet being as a Condition ſubſe- 
quent to the Plaintiffs Title, ſhall be preſumed to be performed by him, and 


therefore the Non-performance ought to be made out and proved by the De- 
fendant. | 
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The Plaintiff muſt alſo prove that rhe Lands lie within his Pariſh, and 


that the Corn, &c. growing thereupon was carried away, and he mult alſo 
prove the value of the Corn, Cc. and if the Plaintift be a Leſſee he muſt 
prove his Leaſe, bur after a long poſſeſſion he need not, nor need he prove 
what Eſtate his Leſſor had at the time of the Lcaſe made, r Sid. 220. 
The Plaintift having made our his Cale and proved his Title to the Titlies; 
it is then incumbent on the Defendant to juſtifie or excuſe himſelf. In order 
to which, the Defendant mult prove that the Tithes were juſtly fer out ac- 
cording to Law and the Cuſtom of Tithing uſed within that Pariſh ; and if 
the Tithes be once ſo duly ſer out, and after that taken away by a Stranger, 
the Defendant Owner of the Land ſhall not be chargeable, So rhe Deten- 
dant may prove an Agreement or Compoſition made with the Plaintiff for 
the Tithes, and though it be a Parol Agreement only which by Law is no: 
ſuſhcient to grant the Intereſt of the Tirhes, eſpecially for more years than 
one, yet ſuch a Parol Agreement is ſaid to be good to excuſe the Defendant 
XXV from 
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from the Forfeiture given by the Statute, Paſch. 13 Car. 2. Barnard v. Ewers. 
Raymond 14. ſame Caſe, 1 Keb.21. Paſch. 24. Car. 2. Knight & al v. Peepes, 
3 Keb. 24. and if there be two Plaintiffs who bring the Action, an Agree- 
ment with one of them only is ſufficient, and ſhall bind his Companion, 
Moor 915. The Defendant may alſo prove that another perſon hath the 
Right to the Tithes, to whom he has paid them, or compounded for them. 

The Defendant may alſo prove, that the Plaintiff obtained his Living by Si. 
mony, or did not read the Articles, or is guilty of ſome other Act or Omiſ: 
ſion which makes his Benefice void, or he may prove a Leaſe, Grant or other 
Title from the Plaintiff, or from ſome other perſon under whom the Plain- 
tiff claims, who had Right to leaſe or grant ſuch Tithes. So may the De- 
fendant prove a Modus Decimandi, or any other Diſcharge of the Tithes, or the 
payment of them, by Preſcription, Privilege, Unity, &. and a Non payment 
of Tithes time out of Memory is good Evidence of ſuch Diſcharge, Hobart 
300, 311. Savil 62, 3 Keb. 217. Dyer 349. b. Parſon's Counſellor 338, But if 
the Diſcharge be by Popes Bull or Compoſition, a Copy of ſuch Bull, or Com- 
poſition is not Evidence without ſhewing the Bull or Compoſition ir ſelf, 
Bret v. Ward, Winch 70. So Depolitions taken in the Eccleſiaſtical Court 
in a Suit there for Tithes, (although the Witneſſes be dead) are not Evidence 
in an Action brought at Common Law; but a Sentence given in the Eccle- 
ſiatlical Court in a Suit for Tithes, (it being a judicial Act) may be given in 
Evidence in an Action brought in the Temporal Courts, Mich. 1 3 Car. ihe 
Earl of Sarum v. Sir Brocket Spencer, Rolls 2. Abr. 679. March 120. 

If the Jury give a Verdict for the Plaintiff, they muſt find the real value of 
the Tithes, which ſhall be trebled by the Court; as if the Jury find the real and 
ſingle value to be twenty Pounds, &. they ought to give the Plaintiff only 
fo much, and the Court ſhall treble it, and make that Sum given by the Jury 
to be ſixty Pounds, which is the treble value, ſo was it done, Hill. 11 Jac. 
Baldwin v. Gerreys, Godbolt 341. But if the Iſſue be upon the Cuſtom of 
Tithing, or any other collateral Point, the Jury then need not find any value 
of the Tithes, for that in ſuch Caſe the Defendant ſhall pay the value ex- 
preſſed by the Plaintiff in his Declaration, becauſe by the collateral Matter 
pleaded in Bar, the value of the Tithes ſer forth in the Declaration is con- 
feſſed, as was reſolved in Coſterdam's Caſe, cited in Oliver and Collin, Caſe, 
Pajch. 6 Jac. 1 Brownloe 100. ſame Caſe, Telverton 127. Therefore in all 
Actions brought upon this Statute, if the Defendant plead any collateral Mat- 
ter in Bar of the Action, he muſt take the value of the Tithes mentioned 
in the Declaration by Proteſtation, viz. he muſt by the form of a Proteſta- 
tion aver, that the Tithes were not of that yalue as is declared, otherwiſe 
he will be charged with the value the Plaintiff hath by his Declaration ſer 
upon them, Mich. 24 Car. 2. Dame Bowles v. Broadhead, Allein 88. Paſch. 
16 Car. 2. Williams v. Inhabitants of Umpood &. x Keb. 706. And by Jones 
Juſtice the ſame Law it is, if Judgment be given for the Plaintiff by Nzhil 
dicit, non ſum informatus, or upon Demurrer, for in thoſe Caſes the Plaintiff 
ſhall have Judgment for the whole value by him demanded, ,Par ſes Counſel- 
lor 410. 

it the Action be brought againſt two or more Defendants, and the Verdict 
finds for the Plaintiff againſt one of the Defendants only, and acquits the reſt, 
the Plaintiff ſhall have Judgment againſt him, againſt whom the Verdict 
pa ſſeth, the Action being grounded upon a Statute, although it be otherwiſe 
in Actions grounded upon joint Contracts at Common Law, by Ke, Chief 
Juſtice in Brown and Nelſon's Caſe, Stiles 317,318. But if the Action be brought 


for 
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for Predial Tithes for which an Action lies upon the Statute,and alſo for ſmall, 
or other Tithes for which no Action lies upon the Statute, and the Plaintiff 
obtains a Verdict for the whole, yet he ſhall not have Judgment, upon ſhew- 
ing this Matter to the Court, for that the Plaintiff ought not to recover in an 
Action upon the Statute for any other Tithes but for Predial Tithes only, Trin. 
8 Jac. Pain v. Nichols, 1 Brownl. 65. Hill. 9 Jac. Mortimer v. Freeman, 
1 Brownloe 70. 

In Actions grounded on the Statute of 2 E. 6. if Judgment be given for the 
Plaintiff, the Judgment ſhall be @uod Defendens ſit in miſericordia, and not 
quod capiatur, becauſe the Action is to recover a Debt given by the Statute as 
a recompence for the Tithes, Rolls 1 Abr. 223. And a Recovery by the Plain- 
tiff in an Action upon this Statute of 2 & 3 E. 6. is a good Plea in Bar to an) 
other Suit brought after for the ſame Tithes, Paſch. 3 Jac. Sir Richard Chams 
pion v. Hill, 1 Brownlow 87. ſame Caſe, Telverton 63. EN 
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BOOKS Printed for John Place, and others fold by him at 


Furnival's-Imn, London, 


Folio Law. 


Lowden's Commentaries 
Coke's Reports in Engliſh. 
r 


idgman's Conveyances. 
Dalſous Office of Sheriffs. 
The year Books. 
Regiſtter of Writs. 
Bulſtrode's | 
Leonard's 
Popham's 
Raymond's 
Saunders Reports. 
Telverton's 
Hutton's | 
Modern 


Davis's 


Quarto Law. 
Ompleat Clerk. 


Seiden s Fleta. 
Callis's Reading on Sewers. 


Orphan's Legacy by Godolphin. 


Octavo Law. 


AlW-Terms. 


Brown's Vade Mecum. 
Greenwood of Courts. 


Sheppard's Abridgment. 


| 


Natura Brevium. 
Chamberlain's Complete Juſtice. 
Book of Oaths. 

Stone's Reading on Bankrups. 
Wingate's 4 ridgment of the Sta- 
Waſhington's, tutes. 

Scrivener's Guide. 

Reports in Chancery. 
Office of Execntors. 
Doctor and Student. 
Finch's Law. 


Twelves Law. 


| Andlord's Law. 
Davenport's Abrig. Coke on Lit. 


tletoy. 


Duty of Conſtables. 


Miſſellanies. 


Vehyns Architecture. 
Holioke's Dictionary folio, 

Cambridge Dictionary, 4to. 
Cole's Dictionary Lat. and Engliſn, 92 
Gentleman s Recreations. 
Parker's Sylva. 
Machiavell s Diſcourſes, 
Hiſtory of Florence. 
Hiſtory of the Turks. 


| Sxell's Merchants Accounts. 
His large Copy Book. 


Where you may have any other Books,, as alſo Parchment, Paper, Blank 


Bonds, Writs, c. ſtampt, and other forts of Stationary Wares. 


1 E 


O F 


1 HE 


Principal Matters 


Contained in this 


B O 


O N. 


Abatement. 


H O may plead in Abatement, 
185 
Matter in Abatement, how 


to be pleaded, ibid. 


One of the Plaintiffs in Quare Im pedit dies, 
the Writ ſhall not abate, 193 
One Detendant in Quare Impedit dies, the 
Writ ſhall not abate; Writ of Right, 
contra, 193 
Appears one of the Defendant was dead before 
the Writ brought, the Writ ſhall abate, 
| 211 
Appears by the Declaration Plaintiff and De- 
fendant are Tenants in Common, if the 
Vrit ſhall abate, 212, 213 
Patron dies pending a Quare Impedit the Writ 
hall not abate, 184,193,194 
Writ will not abate for Matter found by Ver- 
dict, | 1 
Falſe Latin or want of Form, if it ſhall abate 
3 , 4 ; 211 
Miſnaming Plaintiff or Defendant, if it ſhall 
abate the Writ, ibid. 
Quare Impedit brought by ſeveral jointly, who 
vary in making their Title, if the Writ {hall 
abate. - -* 18 


Darrein Preſentment brought, pending a 


Quare Impedit, or e contra, the Darrein 


Preſentment ſhall abate, 174 


| Two Quare Impedits brought againſt the ſame 
perſon for the ſame Avoidance, the ſecond 


ſhall abate, 175 
Plaintiff made a Knight, his Writ ſhall abate 
Honour by diſcent, 193, 211 


Quare Impedit brought after the Church full 
| of the Plaintiffs Clerk, the Writ ſhall abate, 
194, 211, 216,217 

The Plaintiffs Clerk preſented, &c. pending 
a Quare Impedit (hall not abate the Writ, 
211 

Where a Quare Impedit abating ſhall be per- 
emptory to the Plaintiff or not, 211, 212 


Quare Impedit not brought againſt proper 
perſons (hall abate, 183 


Quare Impedit againſt the Incumbent without 
the Patron, when the Writ thall abate, 184, 


185 

Where a Writ may be abated by the Court 

ex Officto, or not, ibid. 

Writ abated by Surmiſe to have a Prohibition, 

ME | 1 194 

If bringing a Duplex Quere/a will not abate 

2 Quare Impedit, 166 
Abbies. 

Catalogue of Abbies above 200 J. per annum 

| value, 417 

What Abbies diſſolved by Statute 27 H.8.c.27. 

413, 423 

Yyy Abepance, 


1 48L1K 


Abepance. 


Freehold or Feeſimple of a Church in Abey⸗ 


ance, 122, 128, 292 


Acceptance, 


Where Acceptance of Rent will make a void- 
able Leaſe good, or not, 380, 381, 382 


Action, 


The Law allows not of many Actions for the 
ſame matter, 254 
Action on Statute 2 & 3 E. 6. for not ſetting 
forth Tithes, how to be brought, by and a- 
gainſt whom, 517, &c. 
Action for not ſetting forth Tithes, if it may be 
brought tam pro Domino Rege, &c. 518 
Action on the Caſe on a Parol Agreement for 
Tithes, 8 
Action lies not ſor ſuing for Tithes contrary to 
a Modus, 400 
No Action lies for ſuing unjuſtly for Tithes in 
a proper Court, ibid, 
Action for not taking away Tithes after they 
are ſet forth, where it lies, 482 
Action for hindring to order Tithes after they 
are ſet forth, 436, 441 
Action againſt the Ordinary for placing one in 
a Scat in an Iſle, in which another hath pro- 
perty, 296 
Action for taking away winding Sheets, who 
may have it, , 304 
Where an Action lies for a diſturbance ro a 
Seat in the Church, 295, &c. 
What Action for breaking down Seats in a 
Church, and for whom, 295.296,300 
No Action upon a Promiſe againſt a Corpora- 
nom 346 
Action againſt the Biſhop for admitting a Clerk 
contrary to Verdict in a Jure Patronatus, 
16 
No Action of the Caſe againſt a Biſhop for 40 
fuſing Admiſſion, &c. 171 
Action of the Caſe for Dilapidations, 311 
Action againſt a Parſon for not keeping a com- 
mon Bull, and Boar, 450 
Action for taking or demanding more for a 
Mortuary than is allowed by Law, 462, 
What Actions Eccleſiaſtical Perſons may 4, 
to recover the Inheritance, 385, 386 
Action upon the Statute 2 & 3 E. 6. cap. 13. 
for not ſetting forth Tithes is perſonal 
grounded on the contempt, 486, 518, 519 
Matter prohibited by Statute, Action lies for 
doing it, although no Action be given by 
the ſame Statute, 261 


| 


Action upon the Statute 21 H. 8. cap. 13. a. 
gainſt a Clergy-man for taking of Farms, 
Ofc 279 

Action by the Heir for pulling down, &. a 
Monument, Graveſtone, Cc. 302 

Action by the Parſon for breaking the Win- 


dows of the Church, 295, 302 
Action againſt a Parſon for neglecting to ſay 
Divine Service, 254 
Action ſor refuſing to admit one to the Sacra- 
ment, 238,254 
Action for Mony due for a Mortuary, 475 
Acceſſarp. 
No Acceſſary in Simony, 


29 
Admiſſion Vide Pꝛeſentation and Biſhop. 
Advowſon Vide Appendant. 


Advowſon or Right of Patronage what, 39 
The ſeveral forts of Advowſons, ibid. 
Advowſons not accounted as things gainful, 


7 

Advowſons Aſſets in the hands of Heirs and 
Executors, ibid. 
Advowſons how transferred from one to ano- 
ther, and by what words, 47, 57, 175 
How many Writs to recover an Advowſon, 
171 

Advowſons by what Names known, 57 
Two Advowſons of one Church, 4, 180, 


181 

Advocatio Medictatis & Medietas Advoca- 
tionis, 181, 182, 197 
Advowſon appendant what, 39,40 
Advowſons in groſs what, 39741 
Ad vowſons held by Tenure, 47,56 


Biſhop nothing to do with Patronage of 
Churches, 164, 165 
Advowſons paſs by the words Tenements Or 
Hereditaments, 57 
Ad vowſons if extendible upon Statutes Mer- 
chant, &c. 62 
Advowſon may be yielded in value upon war- 
ranties, 57 


Aid. 


Who may pray in Aid, of whom, and when, 


385, 386 


/ 


Alien, 


| Alien, if he may be refuſed Admiſſion to a Be- 


nefice, 147,148 
Aliens excepted out of the Statute of 14 Car. 2. 
cap. 4. 103 


Amendment 


r 5 


Amendment. 
Writs in Quare Impedit, when amendable, 
Amerciament. 


How much a Biſhop ſhall be amerced in a Quare 
Impedit, and upon what Plea, 200,219 


Annuity, 


Annuity out of a Church united, how dif- 
charged, | 129 
Arrears of an Annuity, how to be recovered 
after Judgment in a Writ of Annuity, 386 


Appeal. 
What Judgments may be avoided by Ap- 


peal, 2 
Appeal ſuſpends Sentence of Deprivation, 36 
No Appeal from the Court of Delegates, ibid. 
Difference between Appeal, and Commiſſion of 

Review, ibid. 


Appendant Vide Advowſon. 


Advowſons to what they may be appendant, 
| 40, 41, Cc. 

Ad vowſon appendant to a Meſſuage, 41 
Ad vowſon appendant to two Mannors, 40 
Tow Advowſons appendant to one 1 
ibid. 

Moiety of an Advowſon appendant, ibid. 
Advowſon appendant to an Acre of Land par- 
cel of a Mannor, 40, 41 
Advowſon in one County appendant to a Man- 
nor in another County, 40 
Rectory appropriate appendant to a Mannor, 
| 47 

Mannor to which an Advowſon is appendant 
Eſchea ts, | 40, 47, 139 
Corporation to which an Advowlon is appro- 
priated is diſſolved, to whom the Advowſon 
of the Church {hall go, 139 
Advowſon of one Church appendant to the 
Advowſon of another Church, 41 
Advowſon appendant ſevered if it may become 
again appendant, 23 43:44; 
Where an Advowlon ſhall become in Gros by 
Partition, 43 
Advowſons appendant how made to be in 
grols, 42, 43, 44 
Advowſons part appendant, and part in grols, 
39) 40 

Advowſon appendant how to be pleaded, 40 
Evidence that the Advowſon of a Vicarage is 
appendant. 41 


| | 


Aſſent of the Patron to an Appropriation, how 


Appꝛopziation and Impꝛopziation. 


4 What words moſt apt to make an Appropria- 
180 | 


tion, 133 
What perſons capable of an Appropriation, 
130 

The Form of an Appropriation, 133 


The Effect of an Appropriation, 130, 132 304 


If Vicarage may be appropriate, 135, 136 
By whoſe Licence and Conſent, & c. Appro- 
priations are to be made, 130, 131, 371 
Licence of Appropriation by the King how to 
made, 131,132, 134 


it may be declared, 131 
Appropriation without Licence, what forfeited 

thereby, ibid. 
Corporation miſnamed in Licence of Appro- 
priation, 1 
Appropriation of a Church full, 128,132 
Appropriation by the King, where good, 130, 


131 

Appropriation in futuro gives no Interſt till 
executed, 323 
Yearly Reſervation to the Poor, &c. to be up- 

on every Appropriation, 133 
Appropriations not grantable over, 140 


Impropriations when Lay Fee, 302,362 
Impropriator to repair the Chancel, and what 
remedy to compel him to do it, 302, 304 
What Eſtate they ought to have to whom Ap- 
proptiations are made, 130, 139 
By what Acts a Church may be diſappropriate, 
137,138,139, 140 
Appropriation in Lay hands called Impropria- 
tion, 1 
Impropriations by Preſentment reſtored to the 
Church, | 362 
Preſentation by a Straiiger to a Church appro- 
priate is void, | 
Appropriation by a Biſhop to an Hoſpital made 


void by the Succeſſor, | 139 
Vicar to be endowed in every Appropriation, 
I33, 134 


Vicarage united to a Parſonage appropriate, 
doth not diſappropriate the Parſonage, 139 
Appropriation to a Corporaticn after diſſolved, 
who thall have the Advowſon of the 
Church, ibid. 
Appropriation of the Church of Hadenbam to 
the Archdeacon of Ely confirmed by Parli- 
ament, 134 
Archdeacon. 


Archdeaconries, by whom given and how, 121 


Archdeacon the Biſhop's Miniſter, , 156 
Archdeacons to be in Holy Orders, 121 
Archdeacon not a meer Function, 172 
Archdeacons have locum in Choro, ibid. 


Archdeacons are Dignicaries, FEY 
Arch 
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Archdeaconry, if Benefice with Cure, 5, 121 | 
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Archdeacon, if bound to read the Articles, 
ſubſcribe the Declaration, & c. 121 


Arreſts. 


Arreſts, and ſerving Proceſs on the Lord's- Day, 
prohibited, 261, 262 
Arreſis not to be made in Churches, or places 
dedicated, | 2861, &c. 
Miniſters performing Divine Service, not to be 


arreſted, unleſs where the King is Party, 


| 260, &c. 

Perſons not to be arreſted eundo vel redeundo 

from, or to Divine Service, 261 
Articles. 

The 39 Articles, 100 


39 Articles how to be read, and aſſented to, 
within what time, and by whom, 112,121 
Subſcription to the 39 Articles how to be made 
when, before and by whom, 7, 31, 32, 
100,106,107,144 

39 Articles not ſubſcribed, makes Admiſſion, 
Inſtitution, & . void, 6, 7, 30, 106 
Subſcribing the 39 Articles, how to be under- 
ſtood, 106 


Aﬀent Vide Articles. 


Aﬀent to the Book of Common Prayer, and 
the 39 Articles how to be declared, 33, 


111, 112 
Aſſent to an Appropriation how it may be de- 
clared, 131 
Allets Vide Executozs. 
Allignee. 


Where an Aſſignee ſhall have advantage of a 
Covenant to celebrate Divine Service, 253 


Alſiſe Vide Darrein P2eſentment, 


No Afliſe for Rent on Leaſe for years, 382 
Aſſile lies only to recover a Freehold, ibid. 


Attachment. 


Attachment for offending againſt a Rule of 
Court, but not againſt private Agree- 
ments, 27 
| Attainder, 


Nobility loſt by Attainder for Treaſon or Fe- 
lony, II 
One attainted, ſeiſed of an Advowſon for 


1 


| 


Vailiff, 

V HAT Acts done by Bailiff ſhall bind 
the Maſter, 382, 383 

Baptiſm. 
The Miniſters Duty in Baptiſing, 240 
Midwives uſed to baptiſe, ibid. 
When an Infant, ec. ſhall be faid to be ſuffi- 
ciently baptiſed, ibid. 
Neceſſity of Baptiſm too rigorouſly taught, 
ibid. 

Baſtard. 


Baſtard not to be ordained without diſpenſa- 
tion, and by whom ſuch diſpenſation is to 
be granted, 102 


Benefice. 


Benefice with Cure of Souls, what, and how to 
be obtained, 5 
What Benefices with Cure are intended by 
the Statute of 13 Elix. cap. 12. to read, and 
ſubſcribe the 39 Articles, 121 
Benefices without Cure incompatible, by what 
Law, 5 
Prebendary no Benefice with Cure, 5, 121 
Archdeaconry, if Benefice with Cure, ibid. 
Deanry, if Benefice with Cure, 5 
What is required to make a perſon capable of 


a Benefice, 99, 146 
At what age a perſon is capable of a Benefice, 
99 


What Benefices, and Dignities are incompati- 
ble, 4,5 
The ways by which a legal Title to a Benefice 
is had, | 104 
Value of Livings in London, 392 
Value of Benefices, how to be accounted, 3 
Benefices of 300 J. yearly value, who capable 
of them, 19 
Benefices of perſons not taking the Oaths, 
and Recuſants, veſted in the mann, 
4, 57 


Biſhop See Dzdinary and Inſtitution. 


| Biſhopricks all founded by the King, and he 


their Patron, 326 
No Man to be accounted a lawful Biſhop,Priett, 
or Deacon ſuffered to execute any of the 
ſaid Functions, except called, examined and 
admitted according to the Form preſcribed 


anothers Life, all Avoidances which ſhall hap- 
pen during the Eſtate are forfeited, 7 


| 


in the Book of Common Prayer, 100 
Biſhops nothing to do with the Patronage of 
Churches, 200 


Temporalties 


n 


Temporalties of Biſhops, when to be ſeiſed, or 


not, 172, 227, 322 
The King hath the Profits of Biſhops Lands 
in time of Vacation of Biſhopricks, 321 
The King not to commit waſte in Biſhops 
Lands in time of Vacation, ibid. 
What Profits the King ſhall have by Biſhop's 
Temporalties being in his hands, 321,322 
Biſhops when inſtituted to their Temporalties. 


322 

Biſhops, not till Conſecration, 15 
Biſhops, uſed to take Profits of Churches in 
time of Vacation, 312 
Biſhops not to receive the Fruits of the 
Church, 200, 312 
What time allowed Biſhops to examine Clerks, 
106,147,160 


Biſhop may refuſe the true Patron's Clerk the 
Church being full of a diſturber, 150,157 
Biſhop acts as a Judge in Admiſſion of Clerks, 
146,167 

Biſhop to ſhew the particular cauſe of refulal of 
a Clerk preſented, | 141 
Biſhop, if to refuſe a Clerk for not ſhewing his 
Orders, 146, 147 
Biſhop not bound by Teſtimonial of a Clerk's 
ability, but may examine him, &c. 147 
Biſhop's power to increaſe the Vicar's mainte- 
nance, 140, 305 
Biſhop's authority in puniſhing Offenders a- 
gainſt the Statutes of Unitormity ſaved, 
246,253,254 

Archbiſhop of Canterbury's Letter concerning 
the Prayer uſed by the Clergy before their 
Sermons, 243 
Archbiſhop's Recommendation of the reading 
of the Act againſt prophane ſwearing, &c. 
270 


Uſurpation upon a Biſhop, the effect of S 


What Eſtates Biſhops may grant, and by what 
Laws reſtrained, 52,53, 326,327,328 
Biſhops Lands to be leaſed to the Dean and 


Chapter in time of Vacation, 421 
What Offices Bilhops may grant, 350, 351, 
352 


Biſhop cannot grant the next Avoidance to 
bind his Succeſſor though contirmed, 52, 


350 

What Acts void by Biſhop's death, and not by 
his Tranſlation, or Relignation, 372 
Biſhop hath the Cure of all Souls within his 
Dioceſs, 25 
Biſhops not to ſuffer Clerks to live a Lay Con- 
verſation, ibid. 


Fine, and Non - claim ſuffered by a Biſhop binds 
not his Succeſſor, 87 
Recovery againſt Biſhop without Title, binds 


not his Succeſſor, ibid. 
Biſhops to anſwer for the Acts, and Offences of 
their Commiſſaries, 351 


K» 


Biſhops power to unite Churches, 124, Cc. 
Biſhop holding Benetice in Commendam is Par- 
ſon as to that Benetice,. and mult be ſued as 
ſuch, 142, 186 
A Church in the Dioceſs of B. united to a 
Prebend in the Diocels of D. the Juriſdicti- 
on of the Bithop of B. is thereby taken a- 
Way, 129,372 
Archbiſhop of Canterbury to preſent to the 
beſt Living of every new Biſhop, & c 50.51 
Le vari Fac. to the Archbiſhop to levy damages 
recovered in a Quare Impedit upon the Or- 
dinary, and Incumbent, 229 


Bonds. 


Bonds of Reſignation, 23,24,364 

General Bonds averred to be given to a parti- 

cular purpoſe, 364 

Bcnd to a Corporation and their —_— 
2 

Bond that the Grantee of the next Avoidance 

{hall preſent, &c. how forteited, 60 


—  — - 
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Canons. 


pms of the Church a general Sentence, 
2, 92, 315,429 
Canon Law one and the ſame throughout the 
whole Church, 15 
Canons which provide for the regular Ad mi- 
niſtration of the Lord's Supper, 238 
Which preſcribe the duty and qualification of 
Curates, | 23 
For the Celebration of Sundays and Holy-days, 
and the Form of Divine Service to be uſed 
in them, 236 
Which preſcribes the Form of Prayer to be 
uſed by Preachers before their Sermons, 24 
Which regulate the Exerciſe of Preaching, 


259 

Which reſtrain all Irreverence and moleſtation 

within the Church, 267 
Caveat, 

The uſe of a Caveat, 161 


Caveat, how long it continues in force, ibid, 


Caveat entred before the Church void, 261d. 
Certificate, 


Certificate for Non-payment of Tenths, how 
to be made, and if peremptory, or may be 


traverſed, 34 
The King certifies the Judges that he was de- 
ceived in his Preſentation, 157 
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Chancery. 


Bonds, c. for enjoying Leaſes contrary to 
the Statute of 13 Elix. made void in Chan- 


cery, 330 
A Bill in Chancery to diſcover who is Patron 
of a Church, 186 


Leaſe for 40 years made good againſt the Ma- 
ſter of an Hotpital, 


347 
Agreement to incloſe made good againſt a Par- 


lon who had Common there, 334 
A Decree that a Parſon ſhould have Meadow, 
Cc. in lieu of Tithes, ibid. 
Leaſes void in Law by iriſnaming a Corpo- 
ration, made good, 378 
Corporation decreed to make a new Leaſe ac- 
cording to their Promiſe, 346 
Injunction to continue poſſeſſion upon a void- 
able Leaſe, 341 


One Joint- tenant, & c. compelled to join in Plea 
with his Companion where he would plead 
Covenouſly, 183 

One compelled to reſign according to a Bond 
of Reſignation, 24 

In uſe of Reſignation Bonds reſtrained in 
Chancery, 24 

Decree that a Vicar ſhould enjoy according to 
a long poſſeſſion though no Indowment 
could be produced, 305 

Injunction to ſtop a Suit brought by the Parſon 
againſt the Vicar for Tithes contrary to an 
ancient Compoſition, 307 

Decree that a Vicar (hall enjoy Tithes according 
to an ancient Compolition notwithſtanding 
Preſcription alledged to the contrary, ibid. 

Chancery relieves againſt a declaratory Statute, 


the Law before being dubious 329 
Tihtes ſued for in Chancery, 485 


Chapel Vide Church, 
Chaplain Vide Diſpenſation and Plurality, 


Charges Vide Incumbent. 


Chattels, 


Grant of the next avoidance is a Chattel, and 


goes to the Executor, 58,177 
Chattels cannot go in Succeſſion, 288 
Right of Preſentation is a Chattel, 48, 58, 


17 
Preſentation to Churches of perſons nan 


is as Chattels in the King, and by what | 


words to be granted, 69, 70 
Tithes ſet out are a Chattel veſted in the 
Owner, 405˙43 6,480, 481,517 


» 


| Churches and Chapels Vide Incumbents. 


Churches by whom to be repaired, 125,130, 
301,304 

Tax for repairing of the Church, how to be 
made, and by whom, 302 
Chancel, by whom to be repaired, 301, 302, 


304 
Chancel built for the uſe of the Pariſhioners, 


OI 

Freehold of the Church, and lk in 
whom, 295,296,301,302,304 
Church-yards, by whom to be fenced, 301 
An Iſle may belong to a private perſon, yet 
the Freehold in the Incumbent, 296 
In whom is the Intereſt of the Church in time 
of Vacation, 374 
Property of the Goods of the Church, in 
whom, and how to be ſued for, 303, 304 
Superltitious Pictures in Churches, who may 


de face them, 30 
What Ornaments of the Church are to be 
uſed, 243 


Property to Scats in the Church, how gained, 
297, 298, 300 

What Actions for Seats broken down, and 
for whom, 296,298,300 
Seats in Churches, common to all the Pariſhi- 


oners, 296 
Seats in Churches intended tt be built at the 
Charge of the Pariſhioners, 299 
Who may order the Seats in Churches, and 
Chancel, 296,297, Cc. 
Tenants in Common of a Seat in a Church, 
300 


| Licence to bury within the Church, by whom 
to be given, 295, 303 
Trees in Churchyards,by whom to be cut, and 
when, 295,296, 304 
Property of winding Sheets, in whom, and 
who may have the Action for taking them 
away, 304 
Impropriator,and his Farmer to have the chief 
Seat in the Chancel, 302 
Preſcription for a Seat in the Chance, 297, 
29 
One who receives the Profits off the Church 
without Title,to what Charges he is lyable, 


316 
Arreſt not to be made in Churches, or places 
dedicated, 260, 261 


To what Churches and Churchyards the Sta- 
tute of 5 & 6 Ed. 6. cap. 4. concerning 
- quarrelling, Cc. in Churches, & c. doth 
| extend, 265 
What ſhall not be ſaid drawing of a weapon 
in a Churchyard within the Statute of 5 & 
6 E. 6. 266 
To draw a weapon in the Chunchyard, &. 
in his own defence, puniſhable, ibid. 

| 
| Ordinary 
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Ordinary may inhibit from making diſtur- 
bance in the Church, 266,298 
Things neceffary for the King, and Common- 
wealth, ought not to be faid prejudicial to 
the Church, 286 
When a Church ſhall be ſaid Plena & Conſul- 
ta, 206 
When a Church ſhall be ſaid litigious, 11, 74 
75, 155, 159 

Valuation of a Church to make a Plurality,how 
to be accounted, 3 
Diſturbances in the Church, and Church-yard 
reſtrained, 261, Oc, 
What things may be read, or publiſhed in 


Churches, | 268, Cc. 
Chapel preſentable, 121 
Chapel by Preſentation becomes a — 

182 


Chapel to be intended Temporal, and not to 
belong to the Ordinaries Juriſdiction, ibid. 
Parſon bound to find a Chaplain in a Chapel 
of Eaſe within his Pariſh, may ſerve it him- 
ſelf, 255 
One bound to ſay Divine Service in a Chapel 
ruinated, is excuſed till repaired, ibid. 


- Churchwardens, 


Churchwardens not Spiritual Perſons, though 
their Office be Eccleſiaſtical, 406 
Church-Wardens may be removed at any 
time by the Parifhioners, 304 
Preſcription for a Pariſh to chooſe Church- 
Wardens, to continue two years in their Of- 
fice, ibid. 
What remedy for Pariſhioners againſt their 
Church- Wardens, bid. 
Church-Wardens cannot diſpoſe the Goods of 
the Church, ibid. 
Churchwardens may have an Action for ta- 
king away Seats in the Church, 296, 300 
Church-Wardens, if they may pull down and 
break the boards of Seats in the Church ſet 


up without Licence, 300 
Action by Church- Wardens, how to be 
brought, ns 303, 304 


Church- Wardens may hinder diſorder, ec. in 
the Church, 266 
Church- Wardens may take off the Hats from 
perſons heads who irreverently keep them 
on in time of Divine Service, ibid. 
Church Wardens not to ſuffer idle perſons to 
be in the Church-yard, &c. in time of Di- 
vine Service, 267 
Church-Wardens to preſent the names of per- 
fons behaving themſelves irreverently in time 
of Divine Service, 267 
Church-Wardens if they may prohibit Stran- 
gers from Preaching, 
Bread and Wine for the Sacrament, at whoſe 
charge to be provided, 239 


256 


Commendam. 


What Commendams are allowable by Law, 
141,142 

What Commendams give a full Title, 141 
Commendam recipere who may have it, ibid. 
Difference between a Commendam, and a pre- 
ſentation, ibid. 
Commendam retinere is as a Prelentation 50, 
368 
Intiitution not needful upon Commendams, 
141,142 

Commendam Semeſtris , what, where to be 
granted and by whom, 140,141 
Commendam Semeſtris gives no Title, 140, 
141 

Commendam as a Diſpenſation, ibid. 
Commendam cannot be to part of a Church, 
ibid. 

No Commendam to a Church full, ibid. 
It a Biſhop may hold a Benefice by Commen- 
dam within his own Dioceſs, 141,142 

If Church lapſed may be granted in Commen- 
dam, iid. 
Commendam for Lite, by whom to be granted, 


141 


He that holds a Church by Commendam is In- 


cumbent, and may plead as ſuch, 16 
Commendam to the Patron, by what words to 
be granted, 141 
Patron's Conſent, when neceſſary to Com- 
mendam, and how ſuch Conſent may be 
given, tbid. 
Dean by Commendam, his Authority, 368 
Commendam to a Biſhop before and after Con- 
ſecration, the difference, 
Bilhop hath a Commendam retinere of his 
former Benxhice, if the Church ſhall be faid 
to have been void, 50 


Common Pzaper. 


How the Common Prayer is appointed to be 
read, 233, Cc. 
Aſſent to the Book of Common Prayer, how 
to be declared, 33,111 
At what time Incumbents relident (keeping 
Curates) are bound to read the Common 
Prayer, 237 
Whether other Prayers, being no part of the 
Book of Common Prayer, may be uſed, 
234, 242 

Common Prayers reviewed, & c. in the Reign 
of King James 1. | 243 
Laws againſt the abuſe, or negle& of the an- 
ctent Service, in force for the uſe of Com- 
mon Prayer, 236,243,244,254 
What Statutes in force for puniſhing offenders 
againli Unitormity of Prayer, Ge. 244 
How 
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How offenders againſt the Statute of Unifor- 
mity may be punithed, 242,244.247 
Every Miniſter bound to read Prayers on Holy- 
days, 234 
Prayers for the 5th of November, &c. if 
any part of the Book of Common N * 
ibid. 

Neglect of reading Prayers on the 5th of No- 
vember, &c. how to be puniſhed, ibid. 
Parſon bound by Preſcription, or Covenant to 
read Prayers in a Chapel, what remedy to 
compel him thereto, 253,254 
Book of Common Prayer to be tranſlated into, 
and read in the Wellh Tongue within 


Wales, 242 
Canons concerning Prayers, &c. to be read on 
Sundays, and Holy-days, 236 
Canon which directs the Form of Prayers be- 
fore Sermon, 242 
Archbiſhop of Canterbury's advice concerning 
Prayer before Sermons, ibid. 
Decency, and Order in time of Divine Service 
directed by Canon, 267 
Confirmation. 


What ſhall amount to a Confirmation, 374 
Contirmations, how to be made, and by 


whom, 368, &c. 
What Grants or Leaſes need Confirmation, 
324,325,361,365,&c. 


Where Confirmation for an hour is good for 
the whole Eſtate, PE ., 
Where Confirmation of the Land, and of the 
Eſtate or Deed, the difference, 365,374 
Where Confirmation may be part of the Eſtate 
only, or not, 374,375 
What Leaſes or Grants may be made good by 
Conti mation, for what time, and againſt 
whom, 5 366, 371, Cc. 
Contirmation after the Eſtate determined is 


void, 3/5 


No Intereſt paſſeth by Confirmation of Dean 
and Chapter, Patron and Ordinary,@c.-342, 
Confirmation muſt be made during the life of 
the party, whoſe Grant, Cc. is confirmed, 


a . 
Confirmation by Tenant in Tail, for Lite or 
on Condition, 372,373 


Void Leaſe cannot be made good, 347,351 
Confirmation, made before the Eſtate or Deed 

which is confirmed, 365,366,375 
Confirmation of Patron, where neceſſary, 370, 


371 
Leaſes and Grants of Donatives, by whom to 
be confirmed, 371,373 


Where the King's Confirmation to an Incum- 
bent is good, or not, 49,79,87,156, 76 
Clerk in a void Preſentation, if capable of Con- 


firmation, | 1 | 30 49, 


Confirmation or Releaſe by a common perſon 
to an Incumbent in by wrongful Title, when 
good, 176 

Contirmations which ſhall endure no longer 
than the Eſtate of the party confirming, 


1 3725373 
Confirmation by the ſucceeding Biſhop, or 
Patron, if good, 376 


Confirmation by the Biſhop without, the 
Dein and Chapter, where good, 371 
Biſhop, Dean and Chapter may confirm ſeve- 


rally, 374 


Guardian of Spiritualties cannot confirm any 


Leaſe or Grant, 371 


Two concurrent Leafes, and the latter firſt 
confirmed, 376 


Conſultation Vide Pzohibition. 
Continuances, 


No Continuance after Judgment with a Ce/- 
ſet Executio, 200 


Copphold. 


Copyolder is in by Cuſtom, not by the Lord, 
366 
Eſtates granted by Copy are Eſtates at Will, 


3 
Copyholds are of the Demeſns of a is 


356 
Coppozation, 


What things neceſſary to the Foundation of a 
Corporation, 134,377 
Corporations ſole, Aggregate, Regular and Se- 
cular, 287 
One Corporation both aggregate, and ſole, 
133 

Collegium, what comprehended thereby, 368 
Members of Corporations, in doing Corpora- 
tion acts, ought to be capitulariter congre- 


ati, 369 
Aſſent of the Members of Corporations, how 
to be given, ibid. 
Majority of the Members of a Corporation, 
binds the reſt, 368, 369 
All the Members of a Corporation are but as 
one Body, 370 


What acts Corporations aggregate muſt do by 
Attorney, | | 383, 297 
What acts they cannot do without Deed, 


2 
Corporations aggregate, what Eſtates they may 
make, | 324,326,365,366 
What Offences Corporations aggregate cannot 
be ſaid guilty of, 287 
What Corporations may be faid to have Suc- 
ceſſors, & c. ibid. 


Every 
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Every beneticed Clergy- mam ĩs a Corporation, 


or a part thereof, ibid. 
Vicar, a Corporation by the Common Law, 
134 


Biſhop, Dean and Chapter, one Body, 370 
The Head of a Corporation aggregate, cannot 
by his (ole act diveſt any Right, or do any 
act to bind the Corporation, 54,382,385 
Corporations, what Lands they may have, 
and how they may purchale, 282, 288 
Corporation without Lands or Poſſciſions, 
293 
Corporation cannot be (aid ſeiſed in Tail, 7, 
2 
What Corporations ſhall be ſaid ſeiſed in Fee, 
or not, 365,356,381,355,356 
Corporations cannot be ſciſed to an uſe, and 
how they ſhall be ſeiſed, no ule being ex- 


preſſed, | 288 
Bond to a Corporation, and their Succeſſors, 
how it {hall go, ibid. 
What Corporations may have Chattels in their 
politick Capacity, b ivid. 
Corporations miſnamed, when it {hall avoid 
their Grants, &c. ; 376, &c. 
Miſnaming of Corporations in pleading, how 
helpt, 378 
See Title Name. 


Corporation diſſolved or changed, Penlions, 
c. due from them are not determined, 
467 

What Corporations might grant or leaſe at 
Common Law without Confirmation, 3 24, 


325,365,36 6 
Where a Corporation ſhall take a Fee without 
the words Succeſſors, 289 


Coſts Vide Damage. 
Covenant, 
Parſon leaſcth for 21 years and dies, the Leaſe 


is deterwined, Action of Covenant, lies a- 
gainſt his Executors for not enjoyment of 


the Term, 361 
Covenant, which ſhall go along with the Land, 
273 


Parſon bound by Covenant to read Prayers in 
a Chapel, what remedy to compel him 
thereto, 2535254 


Courts and Juriſdiction, 


Courts of Record, what Courts thereby in- 
tended, 29 
Matters of Law ariſing upon Eſtates and Inte- 
reſt, to be adjudged by the Common Law 


„ 510, 511 
All Deeds and Acquittances to be tried at 


Common Law, 509 Cc. 


* e 


Temporal Courts to give Credit to the Pro- 
ceedings in the Courts Spiritual, 29 
Tithes, when they may be ſued for in the Ex- 
chequer, 483,434 
Eccleſiaſtical Juriſdiction ſaved by the Statute 
of 31 Eliz. cap. 6. 2 
Juriſdiction Eccleſiaſtical, by whom to be exe- 
cuted, 351, 368 
What Crimes not examinable in the Spiri- 
tua] Court, 35 
Spiritual Court to examine a Crime after Ver- 
dict at Law, ibid. 
Spiritual Courts not to proceed for a Tem- 
poral Crime, till Conviction at Common 
Law, ibid. 
If the Spiritual Court may diveſt a Freehold, 


| 29 
Spiritual Court may award Cofts, not Da- 
mages, 230,266, 296, 303 
What damages to be recovered in the Spiri- 
tual Court in Suits for Tithes, 483, 486 
No Suit in Spiritual Court after Induction, 4. 
What Cuſtoms triable in the Spiritual Court, 
474,4$1,498.499,501,0c. 508, 

Patron, no remedy in the Spiritual Court for 
any diſturbance, 164 
In Suit for Tithes between Eccleſiaſtical per- 
ſons, the Spiritual Court only to have juriſ- 
diction, how far to be extended, 48 1, 506, 


509 

Spiritual Court hath the proper e pun 
of Tithes. 485, Cc. 487,498,499 
Perſon inhabiting in one Dioceſs, ſubſtracts his 
Tithes in another Dioceſs, in the Court of 
which Ordinary to be ſued? 498,499 


Matters concerning Endowment of Vicarages 


between Parſon and Vicar, to be tryed in 
the Spiritual Court, 136, &c. 
[ ay perſons, no remedy for Tithes in the Spiri- 
tual Courts, till aided by the Statute, 470, 


499 
Modus Decimandi allowed in the Spiritual 
Courts, I 


515 
Modus Decimandi, if to be ſued for in the 


Spiritual Courts, 498, 499, 500, 501. Ge. 


508, e. 

Suit in the Spiritual Court for hindring a way 
to carry Tithes, 479.504 
Suit in Spiritua] Court for cutting down Trees 
in the Church- yard, 295,304 
Suit in Spiritual Court for taking away the 
of the Church, in what caſe it may 

, 0 

How the Spiritual Count uſed to as 8 
Purgation, after Clergy allowed, 36 
Where Spiritual Court hath Juriſdiction of 
the Principal, ſhall have it of the Acceſſary, 


| 504, 509, Cc. 
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Curate. 


Curates, how to be qualified, and amitted, 144, 
235.319,320,302 

What beneficed Men ought to keep Curates, 
235 

Curates bound to read the Prayers, as Miniſters 
beneficed, ibid. 
One cannot have a Benefice, and officiate as 
Curate, 233.234 
Executors of Curates, not chargeable for Dila- 
pidations, 311 
Leaſes by Parſons to their Curates, 362 
Curates, who ſerve the Church in time of Va- 
cation, how to be paid, 313,319,320 
What Curates a new Incumbent (hall be com- 
pelled to pay, 319,320 
Incumbent, if puniſhable for negle& of his 
Curate, 235,270 


Cuſtom Vide Pzeſcription. 


Cuſtom, what, 401 
Cuſtom de Non Decimando, where good Vide 
Tiches, 402, & c. 424, &c. 446 
Cuſtom and Preſcription, how they differ, 
401 


—— n 


Damages and Coſts. 
VV. ſhall recover damages in a Quare 


impedit, 190, 217, 218, 219, Ce. 

What damages ina Quare impedit,and how to 
be recovered, 190, 192,217,218 
Where damages ſhall be recovered in Quare 
impedit, againſt the Biſhop, 219 
Damages recovered in Quare impedit, if to 
be levied, upon one or all the Diſturbers, 
ibid, 

Where in Quare impedit the Plaintiff (hall re- 
cover damages for two years, tho' the Six 
Months be not lapſed, 218 
Le var. fac. to the Arch-Biſhop to Levie dama- 
ges recover'd in a Quare impedit upon the 
Biſhop and Incumbent, 229 

If the Plaintiff recovering in a Quare impedit 
may haveboth a Writ to the Biſhop, and 
damages, 218 

In an Action upon the Statute 2 E. 6 for not 
ſetting forth of Tithes, what Damages and 
Coſts ſhall be recovered in the Temporal 
Courts, and how thoſe Damages are to be 
aſſeſt. | 487, 522 

In Action upon Stat. 2 E. 6. for not ſetting 
forth Tithes, what damages ſhall be recove- 
red in the Spiritual Courts, 486 
Damages awarded in a Writ of Error up- 
on 2a Judgment in Quare Impedit, 229 


Damages recovered againſt a Parſon for not 
ſaying Divine Service to which he is bound 
12 253254 

Spiritual Courts may award Coſts, not Dama- 
ges, 230. 266. 296. 303 

Colts in Quare impedit, if to be Aſſeſſed by the 

ury, 209 
Coſts and Damages for not proving a Sugge- 
ſtion, when to be given, and how, 488, 489, 

490. 492,493 


Darrein Pzeſentment, 


A Slize of Darrein Preſentment where it 
lies, and by whom, 166. 172, Cc. 
| 82 

Aſſize of Darrein preſentment, how to Ws 
raigned, 199 
How the Defendant ought to plead in an Aſſize 
of Darrein preſentment, ibid. 
Where it ſhall be taken by Default, ibid. 
Proceſs in an Aſſize of Darrein preſentment, 
how returnable, ibid. 


What ſhall be recovered by a Judgment in 


Darrein preſentment brought pending a Quare 
impedit, 174 
Darrein preſentment, and Quare impedit did 
not lie at Common Law, after the Church 
fill'd, 90 
Patentee of the King, where the Patent is void, 
gains ſuch right by preſentation, &c. as 
that he may bring a Darrein preſentment, 
8 


7 
How many of the Jurors ought to have the 
view in an Aſſize of Darrein preſentment, 


199 
Deacon. 

The Office of a Deacon, 10 3 
What Offices, Cc. he is capable of, 19, 342 99; 
144 

Who capable of being Deacon, and at what 
Age, 99, 100 
If two be allowed to adminiſter the Sacra- 
ments, 103 
Forfeiture of a Deacon Adminiſtring the Sa- 
craments, : ibid. 
Deacons admiſſion, &c. to a Benefice it void, 
or voidable, 34 


None to be accounted Deacon, &c. or to Exe- 
cute the Office of a Deacon unleſs ad- 
mitted c. according as preſcribed in the 
Book of Common Prayer, 100 


Dean and Chapter. 


Deanries preſentable, Elective and Donative, 
49,12 1,122,123 


Layman not capable of a Deanry, 99 
| Dean 


Aſſnze of Darrein preſent ment, 183, 199 15 
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Dean hath no Negative voice in the Chapter, 


368 

Dean by Commendam, what AQts he W 
ibid. 

Dean if to read the 39 Arcicles, Common 
prayer, &. : 5. 123 
Dean accepting a Prebend in the ſame Church, 
makes the Deanry void, , 5 
Patronage of Deanries, to whom they belong 
de jure, 49, 370 
poſſeſtions of the Deans, &. derived from the 
Biſhoprick, 49, 288, 370 
Biſhop, Dean and Chapter, one Body, 370 
Deanry, if Benefice with Cure, 5 
Deputy Dean his Authority, and who capable 
of being ſo, 367,368 
Deanry of Fell; diſſolved, and a new one E- 
rected, 371 
Dean and Chapter without Poſſeſſions, 287 


Chapter without a Dean, ü 288 
Chapter cannot purchaſe, & c. without their 
Dean, ibid. 
The Deanry of Battel, its Original, 110 
Declarations Vide Pleadings. 


Declaration that the Plaintiff is Seiſed de Medi- | 


etatie Eccleſiæ without thewing ſpecially 
how, if good, 197 
Preſentations if neceſſary, and how to be al- 
ledged in Declarations in Quare impe dit, 
195, 197 

Declarations, when double, 196 


Declarations, inQuare impedit, where the right | 
of preſenting is by turns, 197 | 
When in a Quare impedit one ought to de- 
clare of the whole Advowſon, and when of | 


a Moiety, third part, & c. I 


97 
The PlaintiA in his Declaration muſt ſhew his | 
Eſtate, 195,196 


Declarations in a Prohibition upon a diſcharge 
of Tithes, 425 
That the Incumbent, c. Subſcribed the 39 
Articles not needful to be ſhewn in a Decla- 
ration, 6 
Declarations in Quare impedit where the Plain- 
tiffs Eſtate in an Advowſon is gained by 


wrong, 196, 208 
The King in Quare impedit declares of damage 
but recovers none, 219,220 


Declarations in Quare impedit, where the Or- 
dinary refuſeth one Clerk as inſufficient, and 
denyed to admit a Second, 197 

Declarations on Statute 2 & 3 E. 6. for not 
letting forth of Tithes, how to be framed, 

518,519 

If the Declaration in Quare impedit, &c. be 
not good, altho the Barre be nought, the 
Plaintiff ſhall not recover, 195 


Deeds, 


Deed what, and the ſeveral forts of them, 


; 2 
Intereſt in Lands, &c. not to be granted, . 


without writing, 340 
Deeds of Corporations, if perfect without deli- 


very, 383 
Corporations, what Acts they may do without 
Deed, 346,383 


A Biſhop, Cc. may Command'one to demiand 
Rent, or diſtrain without Deed, 38 
Preſentation to a Benetice in writing, . 

10 
Preſentation to a Beneſice may be without — 
ting, grant of next Avoidance not good 
without Deed, 56, 103, 105,106 
Tithes, if grantable, &c. without Deed 337 
Oc. 521 
Advowlons in groſs, not to be granted without 
i Deed, 56 
Pleading Advowſon granted by Deed, mentio- 


ning the Deed, is Surpluſage, 57 


Default. 


| Default after Iſſue joined, 198 


OneDefendent appears, the other makes default, 


I99 
Demand. 


Leaſe to be void onNon-payment of Rent, the 
Rent muſt be demanded, 384 
Demand of Rent, how to be made, ibid, 
Penſion, if to be demanded before Sued for in 
the Eccleſiaſtical Court, 475 


Depzivation. 


Deprivation ipſo facto, for what Crimes, 32, 
Clerk, Inſtituted, but not . 12 
prived, 317 
Deprivation, where neceſſary to make void che 
brit living on acceptance of a Second, 2, 4 
How to proceed to Deprivation for accepting a 


Second Benefice, 3 
What are cauſes of deprivation, 2 &. 29, 
| 151 

Where Sentence of deprivation is neceſſary ox 
not, 2, 31, Cc. 106, 151 
Where a Pardon ſecures an Incumbent againſt 
deprivation, 36,37-38 


Vitor by the King's Commiſſion, returns 
cauſe of Deprivation into the Chancery, 151 
Spiritual Courts may deprive for Simony after 


a general pardon, 29 
How to proceed in the Spiritual Court to de- 
prive for Simony, 29 


Whether a perſon incapable, be Incumbent till 
deprived, 34 
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A Churchman may be Deprived for commit- | 


ting Waſt, 357 
Dignities. 


What preferments in the Church are Dignities, 


4 
Dilapidation. 


Gifts of goods, &c. to defraud Succeſſors of 
their remedy for Dilapidations made void, 

| 311 

Long leaſes, cauſe of Dilapidations, 328, 357 
Money received for Dilapidations, how to be 


imployed, 311 

Remedy for Dilapidations, in what Court to be 

ſued for, ibid, 

Executors of Curates not Chargeable for Dila- 

pidations, ibid. 
Dilcent. 

Ad vowſons, how they diſcend, 45 
Poſſeſſio fratris, where it ſhall be, ibid. 
Dilcontinuance. 
Diſcontinuance what, and the Effects of * 

385 

What Eccleſiaſtical perſons might have diſcon- 
tinued at Comir.on Law, ibid. 
Biſhops Leaſe not Warranted by the Statute,no 
diſcontinuance, 356 


Diſpenſation, Vide Licence, Plurality, and 


Commendam. 


The effect of a Diſpenſation, 16 
At what time a Diſpenſation to hold a Church 
ought to be made, 13,74 
What perſons the King may diſpenſe withal 
to be Non-relident, 28,284 
Diſpenſations to hold a Benefice, altho' deprived 
is repugnant, 13 
Diſpenſation retinere for years only, 15 


To hold a ſecond living Modo fit infra ten 


Miles of the former if Condition, 13 
When to be ſaid conditional, | ibid. 
What Diſpenſations are contrary to Law, 7 
Commendam is a Diſpenſation, 142 
Simoniſt cannot be diſpenſed with, 28 
To a Biſhop to hold a Benefice, when good, 

| 14, 15,142 
To hold Bene fices, to what perſons good, 8, 9, 

14 
If neceſſary to qualified perſons to hold plura- 

lities, 1112,13 
What words neceſſary in diſpenſation for plura- 

lity, | 13,14 


Form of a Diſpenſation for Non reſidence, 
E 285 


How many Livings the King's Chaplain may 
hold by diſpenſation, 142 
Diſpenſations to take three Benefices, if good for 
two, I 
One diſpenſed with to take two Benefices,cihey 
a third, | ibid. 
Diſpenſations for pluralities,to be expounded by 
the Canon Law, 13 


Diſpenſation after Inſtitution, and before In- 
duction, 3713 


* 


If being made Biſhop, or Tranſlated ſrom one 


Biſhoprick to another makes void diſpen- 
ſation before obtained, 14,1 5,142 


Biſhop Suff rag an, if he may hold a Dignity, or 


living without Diſpenſation, 15 
Patrons right of preſenting, not to be taken a- 
way by Diſpenſation, 3 


To a Biſhop of Ireland, to hold a Living in 


England, under what Seal to be granted, 
To the Son, to hold the living of his Faches 
148 

Who may diſpenſe with a Baſtard to be Or- 
dained, 102 
Diſpenſation prevents Voidance of Benefices, 
7,50 


Forfeiture for obtaining diſpenſations contrary 
to Law, 


Diſpenſation retinere Dignitatem Decanatus, 
good, for the Deanry, 16 


Biſhop cannot diſpenſe with the Statute that 
enjoins reading the Common Prayer, &c. 


. * . 234 
Diſpenſations againſt the Statute of 13 Ez. 


cap. 12, void, 10 
Reſidence of Chaplain diſpenſed with by 
the Statute of 25 H. 8. cap. 16, 282 


The King's Profeſſor of Law in Oxford may 
hold the Prebend of Clipton, though a Lay 
Man, 32,100, 146 


Diſtreſs, 


Where the Lord may diſtrain for not doing 
Divine Service according to tenure, 255 
Tithes diſtrained damage feſant , for being 
ſuffered to remain too long upon the Land 


| 


after ſet out, 482 
Donatives. 
| Donatives why ſo called, I21 
How conferred, 334,132,433 
Who capable of Donatives, 99,122 
Who may viſit Donatives, 123 
| No Lapſe of a Donative, 18, 67 
Biſhopricks anciently Donatives, 122 
Preſentation, &c. by a Stranger to a Donative, 
void, 81, 230 
How it may become preſentable, 67, 122 
Donatives 


IJ > > UUD Mu 


r 


Donatives though made preſentable, yet re- 


main free from the Biſhops Juriſdiction, 7 1 
Benences to which Biſhops collate, are not Do- 


natives, 121 
Donatives preſentable, &c. 122 
Free Chapels are Donatives, I 
What means to compel the Patron of a Do- 

native to preſent, 18,71 
The Function of him who hath a Donative, 

if Spiritual, | 99, 123 
What Eccleſiaſtical Preferments are or may be 

Donatives, 71,122 
What remedy for the Patron of a Donative, 

if uſurped upon, 230 
Given without limiting for what Eſtate, 122 
How to be reſigned, 18 
Reſignation of a Donative to the Patron and 

a Stranger, ibid. 
Reſignation of a Donative to one Patron, 

where there are more, | ibid. 
Leaſes and Grants of Donatives, by whom to 

be confirmed, 371 
Donative recovered, to whom the Writ of poſ- 

ſeſſion ſhall be directed, 223 


If he that comes into a donative ought to 
take the Oath, read the Articles, ec. 123 


Dower. 
Wife Endowed of two parts of the Manor to 


which an Advowſon is Appendant, (hall 
have two parts of the Advowſon, 56 


Duplex Querela. 


Duplex querela, where it lies, before whom, and 


how to proceed therein, 163, Cc. 
Sued by the Patron, 215, 224 
Allowed by the Common Law, 164 
A fafe courſe for Clerks to take, 166 


Bringing a Duplex Querela, if it will abate 
a Quare Impedit brought by the Patron, 


166 
Clerk Inſtituted pending Duplex Querela, no 
Prohibition ſhall be granted, 165 


Election. 


What preferments Spiritual are had by Electi- 
on, 123 
Election of the beſt living of new Created 
Biſhops by the Archbiſhops of Canterbury 


and York, 50,51 | 


Electing an unfit perſon, &c. forfeits the power 
of Electing, "IgG 
One preſents, and dies before the Clerk admit- 
ted, his Executors preſents another, the Bi- 
ſhop may admit either at his EleQion, 48 


Emblements, Vide Incumbent and Tithcs, 


Engueſt. 


What points the Engueſt ought to enquire of 
in a Quare impedit, and how the ſame are 
to be Enquired, upon a Demurrer, 209 

Verdict finds not when the Church became 


void,yet good, 209,216 
A Biſhop ought to have a Knight in his En- 
quelt, 210 


What damages the Verdict ought to find in 
an Action for not ſetting forth Tithes on 
Statute, 2 & 3 E. 6. 522 


Entry. 


Entry into Lands, how to be made, and by 
u hom, 383 
For a Forſeiture, when to be made, 384 
Entry by a ſucceſſor for Forfeiture, or condi- 
tion broken before his time, 385 
No Entry where there is a Diſcontinuance, 
ibid. 
Erroz, 


Judgment againſt a Defendant dead, is Error, 
19 
Writ of Error brought by one as Heir and = 
ecutor, 228 
No Writ of Error againſt the King without 
Petition, ibid. 
The party ſhall not Aſſign matter for Error 
which is tor his Advantage, 218 
Bringing Writ of Error,if Superſedeas to Writ 
granted to the Biſhop, 229 
Writ of Error if Superſedeas to the inquiry of 
Damages, ibid. 
Verdict ſor Coſts and Damages where they 
ought not to be given, is Error, 230 
Error brought by one who had no loſs, held 
good, 228 
Error aſſigned in a Scire Facias brought to 
have Execution, 229 
Error in one judgment, if cauſe to reverſe ano- 
ther judgment, 229,230 


Writ atter judgment directed to a wrong per- 


ſon, if Error. 223 
Where ſpecial Entry of a Judgment may help 
an Error, 230 
Biſhop may joyn in writ of Error, tho? claims 
nothing but as Ordinary, 228 
To maintain the Incumbent in poſſeſſion, ſuf- 
ficient cauſe for Writ of Error, 229 
Damages for half a year, where they ought 
to have been for two years, Error, 218 


Matter in abatement of the Writ not to be al- 


ſigned for Error, 183 
Judgment without a Ceſſet Executio, if it be Er- 
ror or no, 199 
Error in Execution, no Error to reverſe the 
principal Judgment, 223 


B b b b Error 
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Ennor in giving Damages, not Error to reverſe 
the whole judgment, 230 


Eſcheat. 


One ſeiſed of an Advowſon dies without Heir, 


to whom the Advowſon ſhall go, 47 


What Advowſons will Eſcheat, and in what 


Caſe, 40,47,139 
Eſloin. 
What Eſſoin allowable in an Action of Quare 
impe dit, 199 


Not adjourned, makes the Plaintiff become Non- 


ſuit, 198 
Eſſoins how to be adjourned, - ibid. 
Eſſoin no Appearance, ibid. 
May be caſt by a Stranger, ibid. 


When the Detendent may appear after an E- 
ſoin, ibid, 
Defendant may be Eſſoined upon the Sum- 
mons or Attachment, ibid. 
Several Defendants in Quare impedit, how they 
may Eſſoin, ibid. 
The Plaintiff not to be Prejudiced by caſting an 
Eſſoin, 192 
Caſting Eſſoin by a Biſhop Defendant in Qua- 
re Impedit, makes him as a Diſturber, 188 
What Pleas cannot be pleaded after an Eſſoin, 
| 188 


Evidence. 


Evidence to prove a Reſignation, 18 
Non payment, Evidence of a diſcharge of 
Tithes. 409,425,522 
That an Office bath been uſually granted in re- 
verlion, | 352 
Evidence of a preſcription to be diſcharged of 
Tithes by real Compoſition, 408, 409, 425 
Single witneſs not ſufticient Evidence by the 
Civil Law, 510, &c. 
Grants for the Augmentation of Vicarages, how 
to be proved, 309 
Evidence to prove the Retainer of a Chaplain, 


9, 10 


Evidence ſufficient to prove a Suggeſtion 
whereupon to have a Prohibition, 488, &c. 
Evidence that the Advowſon of a Vicaridge 
is appendant, 41 
Whether Incumbents need prove Reading and 
ſubſcribing the Articles, &c. 120,521 
Evidence of Benetice with cure of Souls, 


5, 6 
Payment of Tithes to the Vicar,Evidence of an 
Endowment, 304,305,307 


Evideiice for the Defendant in Action on Sta- 
tute for taking Farms, 


: 


o 


| 
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| 


In an Action for not ſetting forth of Tithes, 
and the general Iſſue pleaded, what may be 
given in Evidence, 520 


| What is neceſſary for the Plaintiff to prove in 


an Action brought for not ſetting forth ct 
Tithes, 520, 521 
What is neceſſary for the Defendant to prove, 
in an Action fornot Setting forth of Tithes, 
$21,522 


| Evidence ſufficient to bar the Plaintiff in an E- 


jectment for a Rectory, and to put him to 
his Quare impedit, 521 
Diſcharge of Tithes by Popes Bull or Compoſi- 
tion, what ſhall be Evidence to prove ſuch 
diſcharge, 522 
Depotitions taken in Eccleſiaſtical Courts, no 
Evidence at Common Law, but Sentence 
given in the Eccleſiaſtical Courts, contra, 
522 


Exchange. 
Spiritual Preferments not to be exchanged for 
Lay, 17 
Exchange ſuppoſeth a Condition to be void, if 


not fully executed, ibid, 
Patrons mutt preſent upon Exchange of Bene- 
tices, ibid, 


Cxrcommunication, 


Excommunication ipſo facto, if Sentence be 
neceſſary, 265 
No Excommunication for ſmiting in a Church 
c. till Conviction of the Offence at Com- 
mon Law, 265,266 


Execution, Vide Writ to the Biſhop. 


Executio Furis non habet Injuriam, 188 
One recovers in Quare Impedit, and dies, the 
Executor not the Heir {hall have Compton, 

4 


Executozs, 


Grant of Chattel to one and his Heirs [hail 
go to the Executors, 56 
Leaſe to a Biſhop- and his Succeſſors, ſhall go 
to his Executors, 288 
Grant of the next Avoidance is a Chattel 
which ſhall go to Executors, 48,56,1 48 
Executors grant the next Preſentation before 
the Will proved, | 4 
Damages recovered in Quare Impedit by Exe- 
cutors ſhall be Aſſets, 1777193 
If Executors of the Husband, or the Wife, 
ſhall preſent to a Church faln void in the 
Life of the Husband, 177 
The King, and not the Executors of Biſhops 


ſhall preſent to Churches, void during the 
Biſhop 


e 
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Biſhop's Life, 48 
Executors may by Action remove a Clerk pre- 


ſented by Uſurpation in time of the Teſta- 


tor, 4.8 
One pre ſents and dies before the Clerk admit- 
4 Executors preſent another, the Ordi- 
nary may receive either 48, 157 
Executors, how far bound by a void, or void- 
able Leaſe, 361,381 
Action lies for, not againſt Executors upon the 
Statute of 2 & 3 E. 6. for not ſetting forth 
Tithes, 486 


* — 
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Fines, 


VV A T Corporations are bound by 
Fine and Nonclaim, 334,379 


Eccleſiaſtical perſons not bound by Fine and 
Nonclaim, | ibid. 
Fine levied of Tithes, be 4-0 
Tenant in Tail grants the Nomination of a 
Clerk by Fine, if his Iſſue be bound thereby, 
52 

Fine levied by a Diſſeiſee during the diſſciſin, 


EG 175 
Firſt-Fruits Vide Tenthe, 


Firſt-Fruits, when payable, 316,317 
Firſt-Fruits and Tenths of Churches United, 
125,126 


Fozteable Entry Vide Indictment, 
Fozfeiture, Vide Penalty. 
Freehold, 


' Freehold of Church and Church-yard , in 
whoin, 295,296.301,302,304 
Patron gains no Freehold in the Church by 
Entry in time of Vacation, 128 
Freehold of the Church in Abeyance, ibid. 
Freehold not to commence from a day to 
come, 341 


CAE 22 
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Gzants Vide Leaſe, 


NE ſhall not derogate from his own 
Grant, 53 
Ancient Grants, how to be expounded, 289, 
306, 307, 308 

Grants iu libera Elemoſina, how . 
289 

Expreſſing what the Law implies, alters no- 
thing in Grants, 53 
Every Grant to be taken molt ſtrongly againſt 
the Grantor, &c. ibid, 
Words in Grants to be conſtrued according 


| 


to an eakie not ſtrained Conſtruction, 57, 


519 
Corporations, how to be named in Grants, 


376 


What Corporations might at Common Law 


grant, or leaſe without Confirmation, 324, 
365.366 

Grant of the next Avoidance by a Biſhop, 
60 

What Eſtate Church-men might have ER at 
Common Law, and what at this day, 324, 

2 Oc. 334 cc. 35% c. 365, Cc. 
Spiritual Benefice not to be granted for years, 


122 
Guardian of Spiritualties, if grantable during 
the Archbiſhop's Life, 351 


Offices Rents and Annuities granted by Eccle- 
ſiaſtical perſons, 350, Cc. 360 
To A. Parſon of D. and his Succeſſors, and 4. 
Parſon of D. and his Heirs, 288 
By Dean and Chapter, not naming the Dean, 
it good, 6 
To Dean and Chapter, Habendum to thei 
Heirs and Succeſſors, 288 
Of the Nomination of a Clerk, Habendum 
the Advowſon, 57 
If the Habendum in a Deed may ſever that 
which was joint by the Premiſles, 159 
Grants of Copyholds not reſtrained by any 
Statute, 353,362,366 
Of a Chattel to one and his Heirs ſhall go to 
the Executors, 57 
Miſnaming Corporations, where it ſhall make 
Grants void, 376, 377 
Patron grants his Advowſon the Church being 


void, 61,175 


Void turn, if grantable over, 60, 61, 175 
Of the next Avoidance,the Church being void, 
what (hall paſs thereby, 64 
Of the next Avoidance of a Church within 
the Duchy of Lancaſter, under what Seal 


to be made, 56, 156 
Advowlon not grantable by a common perſon 
after an Uſurpation, | 88,175 
Patron grants his Advowſon after a void Pre- 
ſentation, 153 
What Grants are void againſt the Grantor, or 
not, 175,379 


Name of Baptiſm changed by Confirmation, 
by what Name to purchaſe or grant, 377 
Grant of primam Veſturam, what ſhall pals 
thereby, 349 
Grant of Decimas Garbarum, what ſhall pass 
thereby, 519 
Where Grants to Corporation may be with- 
out Deed, 289 
By the King or Biſhop not to preſent to a 
Church by Lapſe, is void, 61 
The King grants a Mannor with the Advow- 
ſon, the Church being void, it the void 
turn ſhall pals, | ibid, 

| By 


The TABLE. 


1. 


By what words Advowſons will paſs from the 


King in the caie of Reſtitution, 57 
By what words the King may grant an Ad- 
vowſon, 55 


The King may grant the void turn of a 


Church, or a Right of Action, and how 


ſuch Grants are to be made, 88 
The King's Grant not to be taken to two In- 
tents, 133 


The King may grant the Temporalties of a 
Biſhoprick in the Life of the Biſnop, 322 
Non ob ſtante in the King's Grants, 133 
By what words the King may grant the Pre- 
ſentations to Livings of perſons outlawed, 
69 
Advowlon not mentioned in the Premiſſes of 
the King's Grant, will not pals by the Ha- 
bendum, 57 
Grant of the Nomination or Preſentation, is 
Grant of the Advowſon, 
Of an Advowſon, excepting the Preſenta— 
tions during life, the Exception is void, 


Of next Avoidance, how to be made, 58 
By what words an Advowſon may be granted, 


54 Cc. 
Void turn of a Church, not o be granted by 
a common perſon, 88 


Of che third part of a Mannor cum pertinen- 
tits, nothing of the Advowſon will pals, 

| 56 

A Mannor to which an Advowſon is appen- 
dant, bargained and fold, the Deed is not 
inrolled, the Advowſon will not paſs, 56 
Appropriation will not be granted by the 
Name of an Advowſon, 57 
 Advowlon of a Church appropriate, appen- 
dint to a Mannor, by what words to be 


granted, 139 
Grant of uext Avoidance alters not the Right 
of Patronage, 66 


Of an Advowion, or the Mannor to which, 
Cc. atter Uſurpation, 88,175 
Termor grants the next Avoidance, if any hap- 
pen during the Term, and Surrenders, 53 


Grant to 4. for life, ſo that he may preſent, 


if the Church void during lite, is a limited 
Grant, 56 
Exccutor grants before the Will proved, 8 
Grant of a Portion of Tithes 3 Tithes belong- 
ing to a Rectory will not paſs thereby, 388 
Grant of a Chapel, a Portion of Tithes be- 
longing to the Chapel will paſs thereby, 
ibid, 


Grant to three & eorum cuilibet conjunctim 
& diviſim, 159 


Grantee ot the next Avoidance relieved by the 
Statute of 13 E. 1. cap. 5. 


Tenant in Tail grants the Nomination of a2 


Clerk by Fine, if the Iſſue in Tail be bound 


thereby ? 52 | 


| 
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Tenant in Tail of an Advowſon grants, if to 
the Reverſioner in Fee, what Eſtate doth 
paſs by ſuch Grant, 51 

Tenant in Tail, by what means he may grant 
an Advowlon to bind his Iſſue, &g . 51, 


2 
Tenant in Tail grants the next Avoidance 25 
dies, the Grant is not void but voidable, 


2 

Tenant in Tail grants to the uſe of himſelf 2 
Wite, void to the Wife, 51 

Tenant in Tail and his Heir Apparent joins in 

a Grant, void as to the Heir, 51,373 
28 


Grants in Mortmain void, g 
In what reſpect and againſt what perſons, 
Grants, &c. ſhall be {aid void, 379, &c. 
Grant to build Houſes on Church or College 
Land no Alienation, but as a Licence cr 


Covenant, 334 
Grant of a Seat in a Church to one and his 
Heirs, if gocd, 298 


Gitt of Goods without Tradition, void by the 
Civil Law, but contrary by the Common- 


Law, 513 
Polp⸗daps. 

Oly- days, why ſo called, 248 

W hat Holy- days to be obſerved, and 

for what reaſon, ibid. 

Holy-days, how to be obſerved, 234, 236, 

| 248, &c. 

Canons which provide for the obſervation of 

Holy-days, 236 

Statute concerning obſervation of Holy-days, 

if in force, 249 


Puniſhment for not obſerving Holy-days, 298 
What Evens of Holy-days to be kept with 


Faſting, | 249 
N. tice of Holy days to be given by Miniſters, 
253 


The 29th day of May, 231,268,271 
Diſcovery of the Powder Treaſon, 250, 268 


The 3orh day of Fanuary, "$69 
| Poſpitcal, 
Hoſpital preſentable, 121 


Leaſe by Matter of an Hoſpital with the con- 
ſent of the Brothers and Siſters of the {aid 
Hoſpital, it gocd, 370 

Leaſe ior forty years made good in Chancery 
againſt the Malter of an Hoſpital, 347 


Musband and Wife. 


If the Executors of the Husband or the Wiſe 


ſhall preſent to a Church void, during Co- 


verture or before, Tt 
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If the Executors of the Husband or the Wife 
ſhall have an Action for Tithes ſubſtracted 
during the Life of the Husband, 517 

Husband and Wite ſeiſed jointly, or in Right 
of the Wife, the Husband cannot grant an 
Advowſon to bind the Wife, 54 

If they mult join in bringing a Quare —_ 

I 
If Husband and Wife mult join in a Preſenta- 


tion, „ 
If the Husband and Wife ſhall join in Action 
for ſubſtracting Tithes held in Right of the 


Wife) 51 7 
Impꝛopziation, Vide Appꝛopꝛiation. 
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Incumbent, Vide Church. 


2 things required to qualifie a 
V Clerk to be lncumbent of a Church, 


Chap. 14, & 15 

What Methods an Incumbent is to take to 
be able to prove performance of all things 
required by Law to qualitie him to be In- 
cumbent, | 119,120 
He that holds a Benefice by Commendam is 
an Incumbent, and may plead as ſuch, 16 
One cannot hold a Benefice and officiate as 


Curate, 233, 234 
One cannot hold both a Church and a Chapel 
of Eaſe, | ibid. 
If a Miniſter may officiate at two Ka" 
101d. 

Incumbents may diſpoſe of Corn growing by 
them ſowed, 313,320 


Where Incumbents ſhall have Corn on the 


Glebe, or not, | 312,403,404 
Parſon not to have an Action for taking away 


Seats in the Church, 296 | 
For what things fixed to the Church, the 
Parſon may have an Action, "mas 
Spiritual perſons not to take Farms, ſell for 
lucre, keep Brewhouſes, &c. 276 
Church void by Statute and by Canon, the 
difference, 35315 


When a Clerk ſhall be intitled to receive, or 
ſue for the Profits of the Church. 96, 109, 
110, 314. &c. 


In whom the Intereſt of the Church is in time 


of Vacation, 312313, &c. 
Who uſed to take the Profits of the Church 
in time of Vacation before the Statute of 
28 H. 8. 312 
He who receives the Profits in time of Vaca- 
tion wrongfully, cannot detain for payments 
by him made, 319, 320 
What perſons chargeable with treble value for 
not paying, &c. to the Incumbent the 
Profits received in time of Vacation, 


313,318,319 


— 


What charges Incumbents ought to allow out 
of the Profits received in time of Vacation, 

; 13,319,320 

What remedy for the Profits 1 five 
of Vacation, againſt whom, and how the 
Action is to be brought, 318, 319 
From what time Incumbents are intituled to 
the Protits upon Voidances by Simony, Ceſ- 


lion, &c. 314, Oc; 
What Charges Incumbents are liable 8 12, 
20 

Incumbents, if puniſhable for neglect of 4 
Curates, 235,270 
Clerk of an Ulſurper removed, if he ſhall 
retain the Profits, 314 


Parſon misbehaving himſelf in Preaching, or 
otherwiſe, bound to his Good Behaviour, 
266 

The ſeveral Duties of Miniſters, Chap. 31, 
32, 33, 34, 35- P. 233, Oc. 
Neglect of not performing what part of the 
Service a Miniſter is puniſhable by the Sta- 
tute of 14 Car. 2. 233,236,237 
Parſon Imparſonee, 205,206,385 
Twoppretending to be Incumbents, in what 
Actions their Rights may be examined, 1 555 


170,224 
What remedy ſor Incumbents wrongfully put 
out by the King's Preſentee, 152 
Indicavit. 
Writ of Indicavit, where it lies, 138 
Indictment, 


Indictment of forcible Entry for keeping 
poſſeſſion, &c. of a Church, 27 
Upon the Statute of 5 & E. 6, cap. 4. for 
drawing a Weapon in Church, &c. 265 
For indecent Behavior in the Church, bid, 
No Indictment for not reading or ſubſcribing 


the Articles, 33 

Indictment on Statute, not to be made good 

by Common Law, ibiil. 
Jnducton, 


Induction, what, and . how to be made, and 


the effects of it, 96.109,110,314, Cc. 
Induction, by whom to be made, 109, 110 
Induction a temporal Act, 4 
Poſſeſſlion had without Induction, 110 


Induction by a wrong perſon, if void, 109 
No Induction to a Donative, 131.135 
What remedy againſt the Archdeacon, if he 


refuſe to induct, 230 
No Seilin, or Right to take the Profits till in- 
duction, 96, 314, Cc. 


Parſon cannot grant the Profits of his Church, 
or ſue for them before Induction, 317,323 
Gece Autho- 
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Authority to induct given by the Guardian of 
the Spiritualties, determines by the making 
of a new Biſhop, 221 

Church not full againſt the King till Induction 
but againſt a Common Patron by Inititution, 

18,48,77,110,150,155,317 

Parſon Imperſonee by Induction, 205, 206, 


385 
Infozmations. 

Information for Non-Reſidence, how to be 
brought, and in what Court, 286 
Two Informations brought at the ſame time 
for the ſame matter, ibid. 
Information upon the Statute of 2 & 3 E. 6. 
for not ſetting forth Tithes, 518 


Inſtitution and Admiſſion, Vide W iſhop, 
D2dinary, and Jus Patrenatus, 


Admiſſon of a Clerk, what, 109.317 
Admithon and Inſtitution removed into Chan- 
cery for to prevent being loſt, &c. 177 
If the Bilhop may admit a Clerk once —_— 
14 
What remedy againſt the Biſhop for refuſing 
to inſtitute, 163,170 
Biſhop not bound to admit inſtantly, 160 
Clerk to be examined before Adir.iffion, 106 


Biſhop not to admit on Condition, 17 
Two Patrons ſeverally preſent one Clerk, how 
the Biſhop ought to admit, 160 


One Jointenant, &c. preſents alone, the Bi- 
(hop may admit or refuſe, 158,159 
Biſhop not to refuſe a Clerk for want of Teſti- 
monials, cc. or for not ſhewing his Or- 
ders, I 46 1147 


Where the Preſentation is void, the Biſhop 


may refule to admit, I57 
Admiſſion, &c. on a void Preſentation, to 
what purpoſes it ſhall fill the Church, 3o, 


1535154,155, 


What perſons the Biſhop may refuſe to admit, 
and for what cauſe, 73.99,146, Cc. 156, 
& 


C. 

Having another Benefice no cauſe of refuſal, 
| 148 

The Biſhop may refuſe to admit where the 
Church is litigious, or full, 74, 159, 160, 


| 189,191 
Biſhop, if he may admit after Preſentation 
revoked, 147,155, &c. 


What ſhall be ſaid a refuſal to admit, 147 
What refuſal of a Clerk will make the Biſhop 
a diſturber, 160 
The Biſhop ſafe, if he admit the Clerk firſt 
preſerited, 160, 161, 


The King's Title to be examined before his 
Clerk admitted, 152 


Biſhop to admit the Patron's Clerk, tho* him- 
ſelf hath collated wrongfully, 151 
Patron preſents, and dies before Admiſſion, the 
F xecutors preſents anothe, the Biſhop may 


admit either, 48,157 
Admiſſion and Inſtitution, where neceſſary to 
be made, and by whom, 106,109 


Inſtitution, what, and how to be made, 109 
Inſtitution not neceffary to be made within the 


Dioceſs, ibid, 
What remedy againſt the Biſhop for refuſing 
to inſtitute, 163,170 
Inſtitution upon a void Preſentation, is but as 
a Collation, 73,153,154 
What right is gained by Inſtitution before In- 
duction, 110 


Church in what reſpect full by Inſtitution, 13, 
14, 18,110,150, 151,155. 204,205, 283,317 
Clerk inſtituted puniſhable for neglect ot Cure 


before Induction, 18,317 
Commendaory may enter into the Church 
without Inſtitution, &c. 142,143 


Inſticution after Judgment in Quare Impedit, 
and betore Writ to the Biſhop, no Superin- 
{titution, 220221 

Superinliitution, when void, or not, 150,221 

Biſhops uſed to delay Inſtitution until they had 


received the Tithes, &c. $$} 
Inſtitution by the Guardian of the Spiritualties, 
371 

Inſtitution to a Donative, 122 
A Parſon ſhall be intended reſident upon his 
Benefice, 28 


An Incumbent ſhall be intended to have per- 
formed all things required by Law to qua- 
lite him to hold his Benefice, 120, 521 

Seats in Churches intended to be built at the 


Charge of the Pariſhioners, 299 

Ancient Appropriations intended ſufficiently 

made, till the contrary appear 135 
Jointenants. 


Preſentation by one Jointenant makes title 
for the reſt, | 55 
One Jointenant preſents alone, the Biſhop may 
refuſe to adinit his Clerk, or not, at Election, 
15615 

One Jointenant preſents his Companion, tis 
good, and the Biſhop cannot refuſe him, 159 
Jointenants, c. if they (hall join in bringing 
an Action for Subſtraction of Tithes, 518 
ointenants of an Advowſon, one grants all 
his Intereſt, *cis good for his part, and (hall 
bind his Companion, 54 
One Jointenant compelled in Chancery to 
join in Plea with his Companion, 183 
Jointenancy ſevered by Partition, 384 
| Journeys 
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Journeys Account. 


When a Writ by Journeys Account may be 
brought, and the advantage of bringing ſuch 
Writ, 194 
Where a Quare Impedit may be brought by 
Journeys Account, ibid. 


Judgment, 


What to be recovered by Judgment in Quare 
Impedit, 183,210,215,217 
What to be recovered by Judgment in Aſiſe of 
Darrein Preſentment, 183,199,215 
Judgment to ſtand in force till reverſed by 


Error c. 90 
Judgment in a Writ of Right, binds not U- 
ſurpations after made, 85 


Judgment not to be confeſſed on Condition, 17 
Joint Judgment not to be given on ſeveral 
Titles, | 193 
Judgment, that an Incumbent ſevered ſhall be 
reltored, 228 
Church if void by Judgment in Quare Impedit 
2150. 


Who bound by Recovery and Judgment in | 


Quate Impedit, 83,84 
Judgment in Quare Impe dit may be at Com- 
mon Law, or upon the Statute, 210 
Judgment without a Ceſſet Executio, where it 
ought to be, iſ Error, 199 
Succeſſors of Eccleſiaſtical perſons not bound 
by Judgments, 336 


Action on Statute 2 & 3 E. 6. for not ſetting 
forth Tithes againſt ſeveral Defendants, one 
is found guilty, the reſt are acquitted, if 
the Plaintiff ſhall have Judgment, 522 

Action on Statute of 2 & 3 E. 6. for predial 
and other Tithes, and a Verdict for the 
Plaintiff for the whole, no Judgment ſhall 
be given, 23 

Judgment on the Statute of E 6. for not ſet- 
ting forth of Tithes, ſhall be Quod Defen- 
dens ſit in miſericordia, 23 

Judgment for Plaintiff in Action for not ſet- 
ting forth Tithes, is a Bar to any other Suit 
for the fame Tithes, „ 

Conſtitution of Lateran concerning Pluralities 
a general Judgment, 21,52,315,429 

Judgments to be given according to the Writ, 

18 

Plaintiff in Quare Impedit to make Title e 

all the Defendants, elſe cannot have Judg 
ment, 213 
Who may falſifie a Judgment, 286 


Jure⸗Patronatus. 


3 


| 


To what purpoſe provided and awarded, 64 


167,178 


How to proceed in a Jure Patronatus, 168 


At whole Coſts to be ſued, 7 - 
Second Jure Patronatus, where it may be a- 
warded, | 160 


Biſhop, if bound to award a Fare Patronatus 
without requeſt of the Party, 74,160,168 
Enquelt in Fare Patronatus, how to be ſum- 
moned, and puniſhed for non-appearance, 


168,169 
Several Jure Patronat. awarded, and contrary 
Verdicts found, 160 


Awarded where one Clerk is only preſented, 
and the Church not litigious, 160, 168 
He for whom the Right is found by Jure Pa- 
tronatus preſents not within Six Months, 


but a Stranger, if the Biſhop be bound to 
admit his Clerk, 75, 160, 168 


Biſhop, how he ought to admit after a Fure 


Patronatus, 160, 167 
Clerk, if he ought to requeſt Admittance after 
a Jure Patronatus, 74,160 

A Stranger found to have Title by the Jure 
Patronatus, 74,167 
Inſtitution, &. pending a Jure Patronatus, 
167 

Church, how litigious after Verdict in a Jure 
P atronatus, 161 


Action againſt the Biſhop for not admitting a 
Clerk according to Verdict in Fure Patro- 


natus, 167 

New Preſentation not neceſſary after Jure Pa- 

tronatus, 75 

Commiſſioners in Fure Patronatus neglect, or 

refuſe to act, | 169 
Juris Utrum. 

The Writ of Furis Utrum, 141 


Juriſdiction, Vide Courts. 


King, 


HE King not bound by the general 
Words of Acts of Parliament, 72,93 


Is perſona mixta, 405 
Is the Head of the Law, 289 
Can do no wrong, 150 
No Plenarty againſt the King, 175 
ls ſuppoſed always preſent in Court, 206 


Nullum tempus occurrit Regi, 72,78, 96,175 
Preſents to Livings of Perſons utlawed, 216 
The King ſhall not do an act as Servant to ano- 
ther perſon, 56 
What Preſentations the King ſhall have by che 
Temporalties of Biſhops being in his Hands, 


The 
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The King Founder and Patron of all Biſhop- 
ricks, 49,326 
King Supream Ordinary and Patron, 47, 49, 
76,131,141 
Church not full againſt the _ till Induction 
18,48,110,155 
The King's Turn of preſenting not ſerved till 
Induction, 77 
Temporalities granted to a Biſhop before Con- 
ſecration, prevents the King's Right of Pre- 
ſenting, 49 
All Juriidiction exerciſed by the Pope, acknow- 
ledged in the King, 131 
What acts will prejudice the King's Right of 
preſenting where he hath but one Turn, 78, 
79,86, 87 
If bound by the Statute of Weſtminſter 2. 


cap. 5. 93 
All Lands and Advowſons held of the King 


131 
Grant of next Avoidance to the King, (hal! 
have the next turn only, 59 


Seiting two parts of a Mannor to which an Ad- 
vowlon is appendant, ſhall have two parts 
of the Advowſon, 56.66 

Not bound in his Right of preſenting by Com- 
poſition made by the Patrons, 49 

The King not to be intended ignorant of the 

w, 133 289 

The King preſents to Livings, the Incumbent 

being made Biſhop, 49,50 
If the King's Turn of preſenting, the Incum- 
bent being made Biſhop, be ſatisfied by a 
Commendam retinere, 50, 59 

Where the King hath loſt his Turn by not 
preſenting for Simony, 63 

If the King ſhall preſent again, where the Clerk 
doth loſe his Living by ill Pleading, 79 

Grant of the next Avoidance of a Church 
within the Duchy of Lancaſter, under what 
Seal it ought to be, 56,153 

If the King may revoke his Preſentation, 155, 

Co 

Cannot collate without preſenting to the Bi- 
(hop, 18 

The Queen as a Feme ſole, and may preſent 
to Churches, &. | 98 

The King not confined to any Court wherein 
to ſue to recover his Right, 485 


Lapſe. 


Apſe, what, | 77 
L To whom it ſhall go, and how, 75,76, 


77 
From what time to be accounted, 1,2,18,72, 
49 

In what manner the ſix Months ſhall be ac- 
counted, 72 


— 


Lapſe, not grantable, 61 
Quare incumbravit prevents Lapſe, 75 
Infants and Femes Covert bound by Lapſe, 72 
No Lapſe of a Donative, 18,72 
It Laple incurs of Recuſant's Livings given to 

the Univerſities, | 65 
| Clerk refuſed lawfully, Lapſe incurs, 9,10,74, 

| 16 

No Lapſe where the Biſhop delays 13 

tion of the Clerk till after the ſix Months, 


Patron preſents ſo near the end of the A 
Months, that the Biſhop hath not time to 
examine the Clerk, Laple incurs, 190 

Naming the Biſhop in the Action, if it prevents 


Lapſe 72.75,189,190,191 
Biſhop not named in the Action, Lapſe bo 
75,185, 0. 


No Lapſe to a new Biſhop, where the pre- 
ceding Biſhop was named in the Action, 


No Lapſe without Notice, where notice A 
to be given, 18.74 
Church void tor not paying of Tenths, Lapſe 
incurs without notice, 34 

No Lapſe where Biſhop reſuſeth to award a 
Jure Patronatus, 74 
Lapſe pending a Jure Patronatus, 75,160 

| Lapſe pending a Writ of Error, 75 


No Lapſe, where the right of preſenting is in 
the King, and the reaſon of it, 2 
20 

Inſtitution, &c. declared void, no Laple, - 
It Lapſe ſhall go to the King or Metropolitan, 
where the immediate Ordinary could not 
preſent, 7576 
Void Preſentation, if it prevents Lapſe, 73 
Wrongfull Collation if it prevents Lapſe, 73, 
> Zo 5 77,78 
Collation by Lapſe, is in the Patron's right, and 
muſt be mentioned in the Declaration, 77, 


. 197 
Lapſe incurred to the Ordinary, Metropolitan, 


141,151 

Biſhop dies before he takes the benefit of a 
Lapſe, who ſhall preſent, 75 
Biſhop preſents by Lapſe after a wrongful Col - 
lation by himſelf, 73,77 
Lapſe, not on voidance by reaſon of Orders, 
Inſtitution, &c. had Simoniacally without 
notice, 31 
Writ to the Biſhop to admit not taken out 
within tix monthes, Lapſe ſhall incurr, 75 
Who ſhall have the advantage of Lapſe du- 
ring the Archbiſhop's Viſitation, 76 
Lapſe, not where the Biſhop is a diſturber, 74 
Ordinaries neglect, if ic may prevent Lapſe to 
the Metropolitan and King, 76 
Church lapſed, if grantable in Commendam, 


— 


141,143 
Leale, 


or King, if the Patron may preſent, 77, 78, 
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Leaſe Vide Gzants. 


Leaſe void, cannot be made good. 347,3 ; I 300 
381,382 

What ſhall be ſaid to be Lands uſually letten, 
: 3535354355 

What Leaſes ſhall be void, or voidable, and 
againſt what perſons, 52,53,380,381 
What perſons ſhall take advantage of voidable 
Leaſes, 380 
By what means a Leaſe voidable may be made 
abſolutely void, 535438 1,382 
What Acts ſhall affirm and make good a Leaſe 
voidable, $4,380,381 
From what time Leaſes ſhall be ſaid to be void 
by Act of Parliament, Mc. 364 
Leaſes (hall not be good for part of the Term, 
and void for the reſidue thereof, 340, 345 
Bonds and Covenants for enjoyment of Leaſes 
contrary to Law, made void, 337, &c. 362, 


363 

Leaſe of Tithes, where good, or not, 337, 
| c.521 

Leaſe from henceforth, or from the making, 
349, 341 

Leaſe not ſaying from whence it ſhall com- 
mence 340 
Leaſe for lives' to commence from a day to 
come, not good, | 341 
The day whereon a Leaſe is made, when to be 
taken excluſive, or not 340 
Leaſe for twenty one yeares, and for twenty 
one years from a day paſt, 342 


For three years, and ſo from three years to three 
years for 21 years, or life. 347,348 
From three years to three years for ten years, 
348 

For above three years not good without writ- 
ing, 340 
No remedy for Rent reſerved on void Leaſe, 


0 

Leſſee by voidable Leaſe, may puniſh Trefoal, 
ſors till his Leaſe actually made void, 381 
Execators how far bound by void, or voidable 
Leaſe, | 361,381 
Leſſee for anothers life dies, who ſhall have the 
Leaſe, 348 
Leaſe of a Mannor cum pertinentiis, if an Ad- 
vowſon will pals thereby, 56 
To two, & diutius eorum wiven*, who make 
Partition, and one of them dies; if the 
Leſſor may enter into his part, 383 
Leaſe by a Corporation out of poſſeſſion, how 
to be made, ibid. 
Parſon leaſeth his Parſonage, if the Advowſon 
of the Vicarage will thereby paſs, 41 
Leaſes and Grants by Parſons, Vicars, &c. 
where good,or not, 328, &c. 359, Cc. 
Leaſe made by a Parſon de facto, 359 


| 


Leaſe of a Parſonage, what ſhall paſs thereby, 
295 


Leaſes by Parſons c. void, and voidable, .- 


543 6 O, Ce 
Leaſes made by Incumbents to their Curates, 
how long they ſhall endure, 360 
Leates made by Incumbents preſented &c. Si- 
moniacally, 6 
What Leaſes by Biſhops good to bind their 
Succeſſors, 53,545,349 
What Leaſes by Biſhops are good againſt the 
King, $3454,321 
Lands of Biſhops to be leaſed to the Dean and 
Chapter in time of Vacation, 321 
Succeſſors of Biſhops have election to make 
Leaſes void, or not, and by what means, 


5 
Leaſes and Grants by Biſhops &c. void againit 
the Succeſſors, but good againſt the Biſhops, 
c. themſelves, 53,379 
Leaſe to Biſhop and his Succeſſors ſhall go to 
his Executors, 288 


The King during the Temporalties in his hands 


cannot confirm a void Leaſe to bind the 
ſucceeding Biſhop, 53,54 
Ad vowſons appendant leaſed with the Mannor 
to which they are appendant, 56 
Leaſes without Impeachment of waſt not to be 
made by Eccleliaſtical perſons, Colleges, &c. 


357 
Leaſes without Impeachment of Waſte, how 
made, 355 


Leaſes by Eccleſiaſtical perſons.how to be made, 
and where good or not, 52, 53,337, &c. 
What Eſtates Churchmen might have made 
at Common Law, and what at this day, 52, 
53.323334 Cc. 359, Cc. 365. Oc. 

Leaſes and Bargains to, and with Spiritual per- 
ſons made void, 276, Oc. 
Appropriations reſtrained to be leaſed by the 
Statutes which concern Eccleſiaſtical perſons, 
62 

What Corporations might grant or leaſe 2 
out Contirmation or not, 3 234, 325.365, Ge. 
Leaſes in Revertion and concurrent Leaſcs, 


what, . 344,345 
Concurrent Leaſes by Biſhops, when good or 
not, 341, Cc. 365 


Concurrent Leaſes by Eccleſiaſtical perſons o- 
ther than Biſhops, where good, or not, 343, 


c. 366 
Coucurrent Leaſes, when they ſhall take effect, 


345 
Two concurrent Leaſes, the latter firſt con- 


hirmed, 76 
Building terms in London, made by Parſons, 
Cc. 333 


Leaſe of Newgate Market in London, ibid. 
Leaſe of Mounken Barn and Tithes in South- 
weak by Maudlin College in Oxford, how 

8 


to be made, 35 
D d d d Leaſ⸗ 
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Leaſe by St. Jobns College in Oxford to the 


heirs of Sir Thomas White, 359 

Commiſion out of the Exchequer to take a 

leaſe, 375 
Lecturers, 

Lecturers, who are ſo called, 100 

How to be admitted and qualified, and what 

Penalties they are liable to, 144 


Lecture Sermons in the Univerlities excepted 
from the Penalties of the Statute of 14 Car. 2. 
145 

The Clauſe in the Statute of 14 Car. 2. con- 
cerning Lecturers licenſed to Preach, &c. 
to whom it extends, 256 


Licence, Vide Diſpenſation. 


Licence to preach where neceſſary, and from 
whom to be obtained, 104 

Licence to build, no Alienation, 

Licence to bury within the Church, by whom 
to be granted, i 295, 303 

Licence to purchaſe in Mortmain, 289, Oc. 

Licence of Appropriation, how to be made 


or given, and by whom, 131,132,134 
Licence perinde valere, 3 
Limitation. 

Ecclefiaſtical perſons not bound by any of the 
Statutes of Limitaton, ——— 
Action for ſubſtracting of Tithes, not within 
the of Statute of Limitations, 520 
Statute Limitation extends not to Actions 
grounded on Acts of Parliament, ibid. 


Livery and Seiſin. 
If it ought to be in the Life of the Parties or 


not, 383 
Pannoz. 
Parſonage may be a Mannor, 362 
A Copyholds are of the Demeſns of a 
Mannor, | = 5 
Midwifes. 


Midwifes, why licenced by the Biſhop, 240 
Midwifes uſed to baptiſe weak Infants, ibid. 


Ponaſteries Vide Abbies. 
Poze main. 
Grants in Mortmain void, 289.290 


W hat Purchaſes of Corporations ſhall be ſaid 
Mortmain, 290.0. 


The King may purchaſe in Mortmain, 289 | 


| 
| 


| 
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What ſhall be a ſufficient Licence to purchaſe 


in Mortmain, 


Mortmain, 290,291 
Who ſhall enter for Mortmain, and within 


what time, 289, Cc. 
Statutes againſt Mortmain, ibid. 
Appropriation without Licence, if Mortmain, 


I 

Grant to the King to grant over in ERA 
not good, 2 o4 
What Ules at this day ate not within the Sta- 
tutes of Moitniain, 293 
What Ellates are within the Statutes of Mort- 
main, 290,291 
Bithop preſents by Uſurpation, if the Advow- 
lon thereby be become in Mortmain, 71 
Citizens of London may deviſe in Mortmam, 


253 


If Lords, who enter for Mortmain, be bound 


by Lapſe of tix Months, that they cannot 
preſent, 83 


Poztuaries. 


What anciently called, 475 
Where to be paid, and by whom, and by 

what Law due, 462,474,475 
If an Action of Debt will lie for Mony paya- 


ble for a Mortuary, 475 
If a Mortuary may be ſciſed, ibid, 
Upon what reaſon Mortuaries are faid to be 

firſt paid, ibid, 


Mortuaries in Wales, 463.474 
What Duties payable to the Clergy in Ricb- 
mondſbire, by perſons dying there, 464 
Where to be ſued for, and by what Action to 
be recovered, 473,474,504 
Mortuaries within the Archdeaconry of Che- 
ter, 463,473 
Penalty for taking more for Mortuary than by 
Law is limited to be paid, 462, Oc. 475 


Name. 


V H AT ſhall be a Name ſufficient 
whereby to deſcribe a Church in a 
Quare Impedit, &c. 182 
Biſhop holds a Church by Commendam, how 
to be named in Suits” concerning that 


Church, 142.286 
Miſnaming in an A& of Parliament ſhall not 
prejudice, 65 
Name of Baptiſm changed by Confirmation. 
377 

Name of Corporation, is as the Name of Bap- 
tiſm, ibid. 


Corporations miſnamed, when it ſhall make 
void their Grants, &c. 370,377 
n 


T7 289. Cc. 
What Corporaticns are within the Statutes of 


. 


F 


in what caſe the proper Name of the Head | 


of a Corporation ought to be uſed, 377 
How the miſnaming of a Corporation in plead- 
ing may be helpt, 37 
Action for not ſetting forth Tithes brought by 
a Parſon, if he need to be named Parſon 
in the Writ, 518 


Ne Admittas. 


Ne admittas, where it lies, and when to be 
jued out, I71 


Notice, 


Notice of Refuſal of a Clerk, how to be given, 
and within what time, 1,149, Cc. 203 
Voidance of a Benetice by Act of God, no 
Notice neceſſary to be given, I 
No Lapſe without Notice, where Noticc is ne- 
ceſſary, 74 
Where no Lapſe (hall be without Notice, 2,3, 
| 18.81.82 

Where Notice is neceſſary, or not, upon Voi- 
dances of Benefices by Act of Parliament, 


3, 194 35 


Notice not neceſſary upon Refuſal of the Clerk 


preſented by an Eccleſiaſtical Patron, L ay 


Patron, contra, 74 
Notice of Revocation of the King's Preſenta- 
tion, if neceſſaty to be given, 156 
Notice of not ſubſcribing the Articles, if ne- 
ceſſary to be given, 30,33 
Notice of the Church being void, to what pur- 
pole neceſſary, 2,37 3,83 
Of Relignation if neceſſary, 18,82 


Of the Church being void, how to be given, 
and at what time, 33,3 4.38, 39,149, &c. 


203 
Ordinary dies before Notice given by whom 
Notice is to be given, 18 


Notice to the Vicechancellor of the Uuiverſi- 


tics, of the Voidance of livings of Recuſants 
and diſabled peiſons, ho to be given, and at 


what time, 68 
Church to what purpoſes vo id by deprivation 
without notice, 32.35 


Notice to be given of Holy-days, Vide Yoly- 
days. 
Notice of the ſetting out of Tithes, to what 
purpotes neceſliry to be given, 482 


— 


Oaths. 
C2} H of Supremacy, by whom to be 


taken,and at what time, 102,108 

Oath of Obedience, by whom to be taken, 
101,102,108 

Oath againſt Simony, if to be taken, 108 


Oath ex Officio taken away, 108 
Perſons retuling to take the Oath of Supre- 
macy, & c. diſabled from having any Spiritual 


Promotion, ibid. 
An Oath taken, declared void by Parliament, 
308 


Oblations, Oflerings, Obventions. 


Oblations and Obventions, what, 388, 464, 
468 

Oblations, Offerings and Obventions all the 
ſame, 464 
Offerings, where to be paid, and how re- 


covered, 464,468, 473,484, 489, 503 
Obligation, Vide Eonds. 
Occupant. 


Occupancy, what, and where it (hall be, 348 


Oklices. 
Offices, how grantable by Eccleſiaſtical perſons 
to bind their Succeſſors, 350, &c. 


Offices granted in Reverſion when good to 
bind the Succeſſors of a Biſhop, &. 351 
Offices Judicial not grantable in reverſion, Mi- 
niſterial, contra, 351 


Option Vide Biſhop and Election. 
D2dinary Vide Biſhop and Inſtitution, 


Who ſhall be ſaid to be the Ordinary, 187 


Ordinary when he ought to admit the Uſur- 


pers Clerk, 89, 94 

If the Ordinary may give Titles to Seats in 

Churches, 298,299 

Ordinary inhibits perſons from making dittur- 

bance in the Church, or Chancel, 266 
D2dination. 

Orders at what time to be given, 100 


Ordination Law ful, what ſhall be ſaid to be 
ſo, 

None to be taken to be a Prieſt, or Deacon 
that is not Ordained according to the forin 
preſcribed in the Book ot Common Prayer, 


| 100 
None to Execute the Office of a Prieſt or Dea- 
con, &c. that is not Ordained, 100 
Prieſts and Deacons Orders, who capable of 
them, 99,100 
One Ocdained Prieſt, if he may Preach wich- 
out Licence, 194 256 
What cauſe ſufficient to reſuſe giving Orders, 
| | 100, 102 


Arch- 
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A deres to be in holy Orders, 121 
Baſtard not to be Ordained without Diſpenſa- 


tion, 102 
Outlawꝛy. 


The King preſents to the Livings of perſons 
Oulawed, 69,99,216 
Perſon Outlawed, Pardoned, yet the King 
preſents to his Livings void, 69 
To what Preſentations perſons Outlawed ſhall 
be reſtored by reverſal of the Outlawry 
69,216 


Papiſts, Vide Recuſants, 
Pardon, 


O what time Pardons relate, 37 

To what matters they extend, 33 
Pardon Prevents Depravation, 37,38 
Diſchargeth Suits in the Spiritual Court pro Sa 
lute anime, Oc. 36.37 
Cannot reſtore one diſabled by act of Parlia- 
ment, 28.37 
Cannot reſtore to a Church void, 6,33 
Pardon of Simony the effect of it, 8 
Pardon of a Recuſants Conviction if it takes, 
of the diſſability of preſenting, 69 


Parceners and Partition. 
Parceners compellable to make Partition, 45 


Parceners, how they ought to preſent, ibid. 
If privilege of fuſt preſenting in the eldeſt Co- 


parcener, ſhall go to her Iſſue, Aſſignee, &. | 


45,84 
Compoſition by Parceners to preſent, how to be 
made, 


4 
When an Advowſon ſhall be ſaid held in Co | 


pracenary, Or not, ibid, 
Partition of an Advowſon in Groſs, ibid. 
Partition made in Chancery avoided, 84 
Partition if it ſever the Inheritance, or the Poſſeſ- 
ſion only, 45795 
Partition made, ſome of the Coparceners be- 
ing under Age, if good, ibid. 


Three Coparceners of an Advowſon, all muſt 


Confirm the Incumbents Leaſe, 373 
Coparceners, if they ſhall joyn in a Writ of 
Right after Partition, 45,95 


One Coparcener recovers in a Quare Impedit 


after Summons and Severance of her Com- 
panion, *tis in the right of both, 84 


Parſon, Vide Jncumbent. 
Patron, Vide Advowſon. 
The King Supreme Patron, 47,49,76 


The Rector is Patron of the Vicarage of Com- 

mon Right, | 41 
Patrons Right of Preſenting not to be taken 
away by Diſpenſation, 3 
Patron no remedy in the Spiritual Court for 


any Diſturbance, 164 
What remedy for a Patron upon a Diſtur- 
bance, 170 
Recovery by the King, reſtores the Right of 
the true Patron, 86 
Collation by Japſe is in the Patrons Right, 
and makes a title for him, 178 


If Patron and Ordinary may charge the Glebe 
in time of Vacation, 314 
| What Patrons are aided by the Statute of 


Weſtminſter 2, 90, &c. 
When Patrons are ſaid to be diſturbed, 170 
Biſhop Patron of the Deanry, 49 


The King Patron of all Biſhopricks, 49,326 


Penalties and Foxfeitures, 


What forfeitures the King ſhall have, 482 
Forfeiture of a Deacon Adminiſtring the Sa- 


crament, 104 
For Adminiſtring the Sacrament in private, 
except to the Sick, 239 
For obtaining Orders corruptly, 31, 103 
For obtaining Diſpenſations contrary to Law, 
8, 10 


For obtaining Unions contrary to Law, 7 
Appropriations without the King's Licence, 

what is forfeited thereby, 70, 131 
Forteiture for Simony, and who {hall have it, 


25, 26, 28, 29731 
Forſeiture of double value of the Church for 


Simony, how to be accounted, 28 
For taking, &c. more for a Mortuary than 
is due by Law, 463, 475 
Forfeiture of Incumbents not reading the Com- 
mon Prayer, &c. 33,237. 


Miniſters not reading Divine Service at the 
times appointed, how to be puniſhed, 253 
Of Incumbents making Leaſes, and after be- 
ing Non-relident 80 daies, and who ſhall 
have ſuch forfeiture, 330, 360, 362 
Penalty for not obſerving Holy-days, 249 
Penalty for moleſting, & c. any Preachers, or 
Miniſter ſaying Divine Service, 264, Cc. 


Preſentation forfeited by Attainder, 70 
Penalty of Perſons Preaching being by Law 
diſabled, 2 145 


Perſons prohibited to Preach liable to the {ame 
Penalties, as perſons diſabled to . 
14 
penalty for irreverently handling or ordering 
the Sacraments, pulling down or defacing 
Altars, &c. 3 262 
penalty for arreſting a Miniſter officiating in 
Divine Service, 261 


For 
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Fiſh, or forbearing Fleſh is of neceſſity, 
259 

For extolling a Foreign Juriſdiction, 257 
For Brawling, Fighting, &c. in any Church 
or Church-yard, 255 
Penalty for being Non. reſident, 279,280 
Penalty upon the Pariſhioners, where the par- 
ty moleſting Miniſters, & c. cannot be ” 
264 


prehended, 
Penalty for reſcuing, an Offender, arreſted for 


moleſting Minifters, G . 264 
For Preaching againſt or depraving the bleſſed 
Sacrament,or Common Prayer, 257 
For preaching Doctrine contrary to the 39 
Articles, 256 
For not ſubſcribing the 39 Articles, 30 


For uſing ſcandalous Words in Sermons, 257 
Penalty on Spiritual Perſons, for buying, ſell- 
ing, or taking, Farms, : 276 
Penalty not ſetting forth Tithes who (hall 
have it, and in what Court to be ſued for, 
477 Cc. 

For not reſtoring, to an Incumbent the profits 
received in time of Vacation of the Bene- 
fice 313, 318, 319 
For giving an Oath that the greater part of a 
Corporation ſhall not bind the leſs, 369 
Penalty on Truftees or Mortgagees of Papilis,or 
difabled Perfons preſenting to Livings, 68 
Leſſee for life of an Advowſon, how he may 
forfeit it by Alienation, 70 
Penalty for not proving a Suggeſtion made for 
the obtaining of a Prohibition, 488, &c. 
For a Biſhop refuſing to admit a Clerk upon 
a Writ to him directed, and making an ill 
return to ſuch Writ, 223, 227 


Penſions, Proxies, and Spnodals. 
Penſions, Proxies, Synodals, c. how to be 


recovered,in what Court, and againſt whom 
the ſuit is to be brought, 465, 475, 476, 


a 504 
penſion if to be demanded before ſuit brought 
for it, 475, 594 


Pictures and Images, Vide Church. 


Pleadings and Pleas, Vide Declarations 
and Replications. 


All Pleas pretending innocency mult be plead- 


ed the firſt day, 188 
How to plead an Advowſon to be appendant, 
40 


Every ones right to be taken as pleaded, 341 


Diſcharge of Tithes by Statute 31 H. 8. c. 13. 


how to be pleaded, 325, 427, 428 
Defendant in Quare Impedit, not to counter- 


For Preaching, Teaching, &c. that eating, | 


| 


e 


plead the Plaintiff's Title without makin 
a Title to himſelf, 207, 208 
When the Defendant in a Quare Impedit 
ought to make a Title to himſelf, 204,205 
Plaintiff to recover by his own ſtrength not by 
the weakneſs of the Defendant's Title, 1 95, 
207 

The Defendant muſt either confeſs and avoid 
or traverſe the Plaintiff's Title, 195, 203, 

* . | 307 
Miſnaming a Corporation, how helpt by ror 


ng, 37 
What Plea nu be uſed againſt Unity of poſ- 
ſeſſion in diſcharge of Tithes, and how U- 
nify ought to be pleaded, 427.428 
What may be pleaded as Amicus Cariæ, 209 
Sentence in the Eccleſiaſtical Court, how to 
be pleaded, 29 
Where pleading an Advowſon paſſed by deed, 
mentioning the deed is ſurpluſage, 57 
Incumbent muſt plead of whoſe preſentation 

he is in, 20 
Incumbent cannot plead himſclf in of the pre- 
ſentation of one Patron, and make Title by 
another, 207 
Biſhop pleads he claims nothing but as Ordina- 
ry, how to be underſtood, 190 
Biſhop pleads he did not diſturb, how to be 
underſtood, 188 
By what Law Incumbents may Counterplead 
the Plaintiff's Title, and what Incumbents 
may ſo Counterplead, 184, 202, 205, 207, 
| 208 
If the Patrons Plea ſhall prejudice the Incum- 
bent, or the Incumbents Plea the Patron, 
205, 206 


Pleading plenarty as at Common Law, taken 


away by Statute, Weſtm. 2. cap. 5. 209 


Where the Incumbent ought to plead himſelf 
inducted, 206 
Incumbent may loſe his living by ill pleading, 
207 


What Pleas the Ordinary may, and ought to 
plead, 185, 186, 187, 188, 199, my 

| 20 
Ordinary who hath Collateral by lapſe if he 
may counterplede the Plaintiff's Title, 200 
208 
The Defendant ought to gain - ſay the diſtur- 
bance and Title of the Plaintiff, elſe the 
Plaintiff ſhall recover, 194, 203, 207 
Statutes miſrecited in pleading, makes the Plea 
ill, 63 
Plea to avoid a Bond or Covenant upon cd 
tute 13 Klix. c. 20. 362, 363 
Refuſal of a Clerk by the Biſhop, how to be 
pleaded, 201, 202, 203 
Incumbent before Induction, or in of a void 
preſentation, what Plea he may plead, wh 

| 20 
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What plea in Quare Impedit is the general 
20 


iſſue 
Upon what pleasin a Quare Impedit the Plain- 
tiff ſhall have Judgment, and a Writ to 
the Biſhop, 203 
Collation by Lapſe, how to be pleaded, ibid. 
What pleas will charge the Ordinary to be a 
diſturber, 188, 201 
In Actions ſor not ſetting forth Tithes, what 
pleas the Defendants may or ought to plead, 


520 
What plea is the general iſſue in Actions for 
not ſetting forth of Tithes, 520 


Miſtake of a Name may vitiate a plea, 207 
One Jointenant, &. compelled by Bill in 
Chancery to join in plea with his Compa- 


nion, 183 

Non-relidence to avoid a Leaſe, how to be 

pleaded, 363 
Plenarty, 


Plenarty by whom it may be pleaded, 209 
No Plenarty till after fix Months, and from 
what time the ſix Months ſhall be ac- 


ounted, | 73, 83, 204 
No Plenarty againſt the King, 86, 87, 204, 
209 


Plenarty by Collation when pleadable, 204 
Church in what reſpect full by Inſtitution, 18, 
77, 155, 204 

Wrongful Collation,to what purpoſes it makes 
a Plenarty, 73, 77, 79, 79, 80, 151, 170, 

| 204. 

Plenarty without notice, where it ſhall be, 73, 
1, 82 

Inſtitution, &c. on void preſentation, to what 
. purpoſes it makes a- Plenarty, 151, 154, 


204 
What preſentations do not fill the Church, 30, 
150, 151, 208 

Void preſentation by the King to what purpo- 
ſes it fills the Church, 153,154 


Plurality, Vide Diſpenſation. 


What Perſons qualitied to have Pluralities, 8, 
| Oc. 
Valuation of Benefices to make a Plurality 
within the Statue, 21 H. 8. how to be ac- 
counted, 3 
Plurality of Benefices, not to be without Dil- 
penſation, 11, 12, 13, 142 
Qualifications for Pluralities, how determined, 
11 

What Retainer good to qualifie ſor plurality, 
8, 9, &c. 

More Chaplains retained then the Statute al- 


lows, which of them are qualified to hold 
a Plurality, 10 


| 
| 


| 


The Lord, & c. of a Pluraliſi dies, if he ſhall 
retain his livings, 11, 284 
Chaplain cannot take Plurality aſter death, 


&c. of him who qualified, 11 
Perſons qualified may retain Pluralities, altho 
diſcharged of being Chaplains, 10 


What perſons may qualiſie Clerks to hold 
Pluralities, and how many they may ſo 


qualifie, 8, &c. 
The Statute againſt Pluralities to be conſtrued 
Confiaszon for P! * 

onſtitution for Pluralities a ral Judg. 
ment, and how it binds, OY : 
Procuring a Church to be united, if within the 
Statute of Pluralities, 128 


Two Bencfices in one Church, if a Plurality, 4 
Perſons having one living, diſabled to be pre- 
ſented by the Univerlities, to the livings of 


Papiſts, c. 64, 68 

Dean holding a Prebend in the ſame Church 

makes a Pluralit y, 3 
Poſſeſſion. 

The effects of a legal Poſſeſſion, 287 

Legal poſſeſſion of a Benetice, when it ſhall be 

ſaid to be obtained, 287 


Setting forth of Tithes puts the Owner in poſ- 
ſeſſion of them, 405, 436, 480, 481,517 
Judgment in Quare Impedit puts all perſons 
out of poſſeſſion, 3 
Incumbent not named in the Action removed 
by Writ to the Biſhop, if the Patron be 


thereby out of poſſeſſion, 83 
Poſſeſſio Fratris, where it ſhall be, 45 
Pꝛebends. 


Prebends by whom to be given, and how, 12 1, 

\ 122, 374 
Layman not capable of a Prebend, 5, 99 
Prebend no Benefice with Cure, 37 122 
Induction into a Prebend, by whom to be 


made, and how, 121 
Biſhop, Dean and Chapter have intereſt in 
the Prebends, 374 


Pzerogative vide King 
Pꝛelcription. 


Preſcription, what, 402 
Difference between Preſcription and Cuſtom, 
401 
Preſcription to have a way through a Church, 
or Church-yard, 295 
Parith preſcribes to choſe two Church- wardens 
to continue in their Office two years, 39+ 
Preſcription to lit in the upper part of a * 
29 


Pre- 
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* . . C . 
Preſcription to have the chief Seat in the 


Chanccl, 302 
One cannot preſcribe ſor a Seat as oy 
to a Perſon, but to a Houſe, &c. 297,29 
Preſcription for a Seat in Nave Eccleſiæ, 277, 


278 
If Tenants in Common of a Seat may preſcribe 
jointly, | 300, 301 


Parſon cannot preſcribe againſt the Endow- 


ment of the Vicarage, _ | 307 
Preſcriptions concerning Tithes, Vide Tithes. 


Pꝛeſentation. 


Preſentation what, | 104, 105 
The form of a Preſentation, _ 105 
Right of Preſentation, how at firſt gained, 44 


Collation and Preſentation how they differ, 


30, 105, 121 

What perſons may preſent, or not, 65, 67,69, 
| 99, 148 
What preſentations are void and do not fill 
the Church, 30, 150, 151, 208 
Void preſentation by the King to what par- 
poles fills the Church, 153, 154 
Preſentation by word of Mouth only, it good, 


105, 106, 153, 208 


Void preſentation is as none at all, 30, 1 50, 
2C 


Wrongful Collation to what purpoſes it fills 


the Church, 73, 77, 79, 151, 170 


Wrongful preſentation by che King, how to 
be avoided, 132 


Nomination and Preſentation, how they differ, 
and when to be taken for the ſame, 52,57, 

| 60,105 
One hath the Nomination, another the Pre- 
ſentation, in whom (hall the Advowſon be 
ſaid to be, $777 
One hath the Nomination, another the Pre- 
ſentation, by whom the Clerk (hall be ſaid 

to come in, ibid. 
He that hath the Preſentation, not Nomina- 
tion, preſents, if the Biſhop be bound to 
admit, | 77 
One hath the Nomination, another the Pre- 
ſentation, and the right cf Preſentation 
comes to the King, 57 
Preſentation cried from the King by Fraud, 


void, | 156 
How a Clerk preſented ought to be n 
14 


Leſſee for Life of a Mannor, with an Advow-- 


ſon appendant commits a Forfeiture, the 
Reverſioner may preſent to the Church be- 
fore Entry into the Mannor for the Fortci- 
ture, 51.52,70 
A Diſſeiſee of a Mannor to which an Advow- 
- ſon is appendant, may preſent to the Ad- 


| 


— 


| 


3 


vowlon before his Entry into the Mannor, 


ibid. 
It Patron may preſent to a Church after fix 
Months lapſed, 77 78 


Patron preſents to the Ordinary after Church 
lapled to the Metropolitan, 77,106 


Preſentation by a Corporation, how to be 


made, 106, 154 
Preſentation to the Archbiſhop the immediate 
Ordinary being inhibited, 106 
Who ought to preſent, where the Clerk hath 
obtained Orders fimoniacally, 103 
Patron preſents as Attorny to another perſon, 
96,97 

It Patron may preſent himſelf, $0,154,159 


Corporations preſent their Head, void, but one 


of their Members, good, 80,154,208 
Grantee preſents his Grantor, 154,159 
Exccutor preſents his Companion, 159 
Who ſhall preſent upon Unions, 129 
Prelentation to a Church ſimoniacally, to what 

purpoles void, 151 


Two bring Quare Impedit, one is ſummoned, 
and ſevered, the other recovers, he that 
was ſevered (hall not preſent, ibid, 

If Patrons may vary in their Preſentations, 

74,1 55,0. 

Patron varies in his Preſentation, the Biſhop 
may admit either Clerk, I57,158 

New Preſentation not neceſſary after Recovery 
in Quare Impedit, &c. 157 

The King's Clerk not to be received, where the 
Church is full, till Recovery, 152 

Preſentation by the King under what Seal to be 
made, | 53, 105, 153 

Preſentation by the King in another's Righe 
without Title, how to be avoided, 152 

Preſentation to Livings belonging to the 


Duchy under what Seal, 58, 105,153 
To what Livings in Value the Lord Chancellor 
preſents, $0,98,154,155 


The King may preſent to Livings under the 
value of 20 J. per ann. 50, 98 
Lord Chancellor preſents to Livings above the 
value, if void, I54, 155 
Difference between Preſentations made by the 
King, and the Lord Chancellor, 154 
How the value of Livings, to which the Lord 
Chancellor preſents, ſhall be accounted, 50z 
f 98,154 
The King miſtakes his Title, his Preſentation 
is void, and where the King ſhall be ſaid 
to miſtake his Title, 153,154 
The King's turn of preſenting not ſerved till 
his Clerk inducted, 


| 77 
The King may preſent toa Church lapſed to 


any of his Predeceſſors, ibid, 
The King may revoke his Preſentation at any 


time before Induction, 155 
The King cannot collate without preſenting 
to the Biſhop, 18 
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The King ſhall not preſent anew, where his 
Clerk hath lolt his Living by ill pleading, 
79 
The King preſents upon Lapſe, as ſupream 
Ordinary and Patron, 76,78 
The King's Preſentation by reaſonof the Tem- 
poralties of Biſhops in his Hands, 48,49 
Preſentation by the King without Right,when 
it ſhall make an Uſurpation, 2280 
The King by his Preſentation ſuppoſeth a 
Right where he hath none, tis void, 44 
What Preſentations by the King make an Uſur- 
pation, ibid. 
How the Church is to be ſupplied, till the King 
preſents, 72 
The King preſents after the Temporalties 
granted out of his hands, to a Voidance faln 
before, : | 48 
The King preſents the Incumbent being 
made Biſhop, 49,50 
The King preſents to Livings of perſons out- 
lawed, 99,216 
The King, preſents upon Simony, and where 
the King's Right of Preſenting in ſuch is 
caſe lolt, 20,46,62.63 
The King preſents to Livings of Aliens after 
Office found, 70 
The King preſents ratione Lapſus, having no 
Right, it Lapſe to the Ordinary be thereby 
barred 


, 73 
Preſentation by the King, of a perſon diſabled 
by Law, void, | 154 
Eccleſiaſtical Patron preſents one who is re- 
fuſed as inſufficient, he ſhall not preſent an- 
other, | 158 
Executors, where they ſhall preſent, 48, 60 
One appoints by Will, who his Executors ſhall 
preſent, 60 
One Jointenant, or Tenant in Common, pre- 
{ents his Companion, 85,155,159 
One Jointenant, or Tenant in Common, &c. 
preſents alone, the Biſhop may admit or re- 
tuſe the Clerk, | 
Preſentation by one Jointenant, or Tenant in 


Common, if it ſhall put che others out of 
84,85 


poſſeſſion, 
Church being void, the Advowſon is granted 
over, who ſhall preſent, 175 
Mortgagee of an Advowſon is paid off, the 
Church becomes void, then the Mortgagee 
reconveys, who ſhall preſent to the Avoid - 


ance, 


Preſentation by one Jointenant alone makes 
Title for all, 85 
Lords preſent to Livings of their Villains, 


| 170 
Preſentation in time of War void, and makes 
no Title, 82,155 
Lapſe during the Archbiſhop's Viſitation, who 
- ought to preſent, and to whom the Preſen- 
tation ſhall be made, 


| 


— 
— 


158,159,161 


76, 106 | 


„ „ 


175 


Where Preſentation by one perſon ſhall veſt 


a Right in another, 45,46,59,63,95,596 
Layman preſented, if the Church be thereby 
full, 19,46 


If the Guardian, or Heir being Infant, ſhall 
preſent, 98 
Guardian marries one Coparcener, and pre- 
ſents, in whoſe Right it ſhall be, 45 
Incumbent having one Benefice under value 
accepts a ſecond, it the Patron may pre- 
lent, 2 
Incumbent in by Ufurpation dies within fix 
Months, the true Patron may preſent, 83 


97 
Patrons adviſed to preſent before fix Months 
near expired, and for what reaſon, #72 
Patron preſents and dies, his Executors pre- 
ſent another Clerk, the Biſhop may admit, 
either, 48,157 
Two Patrons ſcverally preſent one Clerk, how 
the Biſhop ought to admit, 160 
Uſur per preſents after Deprivation, and before 
Notice of it to the true Patron. 315 
Grantee of the next Avoidance loſeth the Fruit 
of his Grant, where the Incumbent is made 
Biſhop, 59 
Compotition to preſent in Turns made by 
Tenants in Common, 45 
Incumbent being convict of extolling Foreign 
Juriſdiction, who ſhall preſent, 257 
Patrons muſt preſent upon exchange of Bene- 
fices, I 
Where the Plaintiff after Recovery in > 
Impedit, may preſent without a Wiit to 
the Biſhop, 221 
Corporation preſents by a wrong Name, 376 
New Preſentation not neceſſary after Jure Pa- 
tronatus, 75 
Tenant in Dower to preſent to every third 
turn, 47 
Husband and Wife, how they cught to pre- 
ſent, 47,98 
Husband and Wife preſents jointly having no 
Right, the Wife gains nothing, 81 
If Husband, or Executors of the Wife ſhall 
preſent to a Church void in the lite of the 
Wite, 47,45 
It the Wiſe, or the Executors of the Husband, 
{hall preſent, ibid. 
Husband grants the third turn, and dies, his 
Wife is endowed, the Wife, not the Gran- 
tee ſhall preſent, to the third turn, 47 
What ſhall be a ſufficient Preſentation by the 
Grantee of the next Avoidance to ſatisfie 
his turn, 59 
Simoniacal Preſentation by a Stranger, the 
Patron, and not the King, hall prernt, 
[ 
W here a Biſhop may preſent by Lapſe, pend- 
ing a Quare Impedit againſt him, » 87, 
6. 


Biſhop 


* 
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The AND L 


Biſnop dies before he takes the Benefit of a 


Lapſe, who ſhall preſent, 76 
Archbiſhop of Canterbury preſents to the belt 
Living of every new Biſhop, by what 
Law; how Option of ſuch Living is to 
be made, and whether the Archbiſhop of 
York hath the ſame Priviledge, 50,51 
To what Livings of Papiſts, c. the Univer- 
ſities ſhall preſent, and what perſons they 
may not preſent, 64,65,67 
Feoffment to uſe before the Statute of 27 H S. 
and after, who ought to preſent, 98 
Preſentation not to be recovered after ſix 
months plenarty, 175 
What means to compel the Patron of a Dona- 
tive to preſent, 18,71 
Donatives preſentable, and how they may be- 
come ſo, 122 
Preſentation by a Stranger to a n 
1,231 

Difference between Preſentation, and Commen- 
dam, 141 
Deanry preſentable, &c. 121,122,123 
Chapel preſcntable, I21 


Pꝛoclamation. 


Proclamation for preventing and puniſhing Im- 
morality and Prophanels, 272,275 


Pꝛohibition, Vide Þuggeſtion. 


Prohibitions to be granted ex debito Juſtitie, 
27 
Prohibition, the King's Writ, and any one 
may pray to have it, 27 
When to be granted after Conſultation, 492, 
493 
Defendant in the Prohibition dies, the Execu- 
tors may proceed till new Prohibition grant- 
) | 492 
If a new Prohibition be grantable upon the 
ſame Libel after an Appeal, 493 
Prohibition in a Suit for Tithes, how to be 
had, 488 
To Suit for treble value of Tithes in the Spi- 
ritual Court, 408,480,&c. 
Suit in Spiritual Court for a Modus, or upon 
a Cultom, when to be prohibited, Chap. 
54455256 I 
Where (hall be to the Spiritual Court for the 
Colts, as well as for the Principal, 473 
To a Suit for a Penſion, when grantable or 


not, : 475,476,505 
Prohibition, if grantable to Suit for Mortuary, 
473,504 


Spiritual Court adjudging contrary to the 
Common Law, if cauſe for Prohibition, 


307, 479,51 OO. 
Suit in the Spiritual Court between Parſon and 


Vicar, no Prohibition, 136, 140, 307,481, 
506, 507 


ah 


Prohibition to Suit for Tithes of a Mill, 461 
To Suit for the Tithes of Rakings, and how 
the Suggeſtion ought to be, 437 
Parol Agreement to diſcharge the payment of 
Tithes during life, if ground for Prohibition, 
NE 337, 338 

It Prohibition ſhall be granted, where the Spiri- 
tual Court hath proper Juriſdiction, 0g. &c. 
Plea, that Tithes were truly ſet forth, refuſed in 
the Spiritual Court, a Prohibition granted, 


478,479 

Land barren or not, prohibited to be tryed in 
Spiritual Court, 434 
Suit for Dilapidations, not to be prohibited, 
| 311 
Probibition to ſtay proceedings in the Spiritual 
Court upon a Spoliation, 232 


Spiritual Court awards damages for ſtriking 
in the Church, & c. Prohibition granted, 266 
Clerk removed by Judgment in Quare Impe- 
dit, and another inſtituted, the firſt libels 
in the Spiritual Court, a Prohibition ſhall 


be granted, 221 


Suits in Spiritual Court concerning the Titles 
of Advowſons, ſhall be prohibited, 164 
Biſkop inſtitutes the Clerk of a Stranger, pend- 
ing Duplex Querela, no Prohibition, 165 
If Spiritual Court proceed after Induction, Pro- 


hibition (hall go, 162,165 
Where Prohibition ſhall go to ſtop a Duplex 
Querela, 164,165,170 


Spiritual Court refuſing Proof by one Witneſs, 
if cauſe for Prohibition, 499,5 11, &. 
Suit in the Spiritual Court for diſturbance to 
Seats in Churches, when to be prohibited, 

| = 96, Oc 
Preſentee refuſed, and another preſented, &*c, 
it the firſt libels againſt the Second in the 
Spiritual Court, Prohibition lies, 148,158 
Prohibition to the Spiritual Court, if it ſhall 
be before Plea there pleaded, . 434,515,515 
Oath to be made of the truth of the Suggeſtion 
before Prohibition granted, 516 
Suit in the Spiritual Court to compel Pariſhio- 
ners to come to a Church united, Prohibi- 


tion lies, WED 127 
Prohibition to the Spiritual Court upon denial 
of a Plea of Simony. 26 


Where Prohibition ſhall go notwithſtanding 
variance between the Suggeltion, and libel, 
or in the proof of the Suggeſtion, 488, 490 

Where any matter is prohibited by Statute, 


Prohibition lies to any Coutt that proceeds 
contrary thereto, 508 


Prohibition to hinder Waſte, 27,357 
Prohibition to ſuit for cutting down Trees in 
the Church-yard, 296, 394 
Suggeltion for obtaining a Prohibition, how, 
and when to be proved, 
Suit in the Spiritual Court upon the Statute of 
2 & 3 E. 6. for not ſetting forth of Tithes 
Fttt againſt 


488, ce. 
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The TABLE. 


| 


againſt” 


P2dof, Vide Evidente. 
Purchaſoz, 


Where the Purchaſor of an Advowſon is with- 
cut remedy by Uſurpation, arid plenarty of 
ſix months, 94,96 


4&4 Ks = 2 


Quare Incumbzavit. 


are Incumbravit, where it lies, and 
what may be pleaded thereto, and in 
what County to be brought, 171,172,192 
If it lies after Writ of Error brought of a:Judg- 
ment in Quare Impedit, 
A ſetond Quare Incumbravit after the Plain- 
tiff hath been non-ſaited in a'former, 172 
The effect of a Recovery in Quare Incumbra- 
Vit 9 ibid. 
Ouare Incumbravit prevents Lapſe, 75 


Quare non Admiſit. 
Quare non admiſit, where it lies, 169, 226, 


227 

In what County to be brought, and what ſhall 
be a good Return,or Plea thereto, 192,227 
What to be recovered by Quare non Admiſit, 
| 192 

gment in Quare non Admiſit depends on 
mY Judgment in the Quare Impedit, 230 


Nuare Jmpedit, Vide Declarations and 
Pleadings. 


Quare Impedit, where it lies, by whom, and 
for what, 166,169,170, &. 
Writs of Quare Impedit, how to be framed, 
teſted, fc. 180,182 
The Effect of a Quare Impedit, 175 
What to be recovered by Judgment in it, 210, 
- - 219,217 
Quare Impedit, a Writ of Poſſeſſion, 177 
»Tis of higher nature and of more general 
than Darrein Preſentment, 174,183 
When a Quare Impedit ſhall be faid depending, 


171,174 

What days of Return in it, 198 
What Procefs in it, | ibid. 
No damages to be recovered in a Quare Impo- 
dit at Common Law, 167 


No Quatre Impedit againſt the King, 185 16 


Who ought to join in the Writ, and againſt 
whom to be brought, 183, Cc. 
Where the Patron ought to be named in the 
Writ, or not, 


an Executor, no Prohibition ws; | 
: 486 


229 


Who ſhall be ſaid Patron againſt whom the 

Writ ſhall be brought, ibid. 
Naming of the Patron, for whoſe benefit, 185 
Ordinary named in the Writ, to what purpoſe, 


186 


Ordinaries anciently rarely made parties in 


Qaare 1 


dit, 190,191 
Plaintiff a 71 : 


nd Defendant when both actors in 
Quare Impedit, 204 
What Seiſin ſufficient to bring a Quare Impe- 
dit, 177, 178, 155, 205 
Quare Impedit in what County to be brought, 
. 192 

Age protection, & c. not allowable in Quare 
Impedit, &c. 199, 227 
Incumbent not named ſhall not be removed by 
Quare Impe dit, 30, 153, 186 
Quare Impedit abating for falſe Latin, &c. the 
Plaintiff may have a new Writ, 179,180 
What ſhall be a name ſufficient to deſcribe a 
Church by in a Quare Impedit, 182 
Church hath two names, how the Quare Im- 
pedit (hall be brought, 182 
Quare Impedit by the King, by reaſon of a 
Biſhop's Temporalties in his hands, what 
plea the Defendant' may not plead, 49 

| Nyare Impedit upon the Incumbents accepting 
a ſecond living under value, 2 
Husband and Wite if they muſt join in Quare 


Impedit, | 174, 183 
Where a Patron is not put to his Quare Impe- 
dit, 170, 171 


What pleas Incumbents might plead at Com- 


3 — 


| 


mon Law, 184, 202 
Who ſhall be ſuch an Incumbent as to plead 
by the Statute, 25 E. 3. c. 5. 184,202,205, 

207, 208 
Incambent wrongfully put out by the King's 

Preſentee, what remedy, 152 
Compoſition by Fine to preſent by turns, what 

remedy thereupon, 170,171 
Compoſition by Tenants in Common to pre- 

ſent, when to be ſhewed in Quare Impedit, 

; 45 
Nonſuit or diſcontinuance in one Quare Impe- 

dit, it barr in another, 175, 194 
Judgment in one Quare Impedit, if barr in a- 

nother, | We: 
Judgment in one Quare Impedit, if buy ts 
5 1818. 
There ſhall not be two Quare impedits, &c. of 

the ſame diſturbance, 174,175 
Darrein Preſentment brought pending a Qua- 

re Impedit, ibid. 
He that recovers in Quare Impedit, and re- 

moves the Incumbent, ſhall not have the 
meſue profits, 221 
The Biſhop's refuſal to admit, and not the 


Diſturber's preſentation intitles, the Pa- 
tron to his Qaare Impedit, 189 


184 | 


One Coparcener recovers after Sammons and | 
| eve- 


„ 
— — — 


| ſevergnce, if it (hall be in richt of both, 84 


To. what purpoſes a Church is void or full 
after Judgment in Quare. Impedit, 220, 


221, 314 


One brings are Impedit after the Church 


full of his preſentation, 194, 217 
Jadgment in Quare Impedit puts all perſons 
out of poſſeſſion, 83 
What Judgment, in Quare, Impedit ſhall = 


a Patron out of poſſeiſion, ibid. 
Executors. bring Quare Impedit upon an Utur- 
pation in the lite of the Teſtator, 48 


What pleas the Ordinary may, or ought to 
plead, 185, 186, 187, 188, 199, 200, | gr 5 
08 || Fraudulent Grants made by Popiſh Recuſants 


2 
Ordinary maintained to be a Diſturber after 
plea that he claims nothing but · as Ordi- 
nary, 187, 200, 201; 212, 219 
Where preſentation by one perton ſhall make 
title to another, 178, 179 
Quare Impedit by Executors, how to be 
brought, 177 
Quare, Impedit of Church new Erected before 
any preſentation, 177, 195 


Within what time the Lord ought: to bring 


his Quare Impedit upon an Alienation in 
Mortmain, 83 
Quare Impedit by the Patron after ſix Months, 
an Uſurper having preſented: by „ 

2 

What preſentations ſhall be ſufficient to make 
title in Quare Imgedit, 182, 194, 195 


Diſturbance laid after date of the Writ, 187, 


203 
The Defendant in Quare Impedit not to coun- 


| 


terplead the Plaiutiff's title without making, | 


title to himſelf, 195, 204 
Quare Impedit how, to be brought after Uni- 


ON, I29 
Quare Impedit of a Vicarage, 180 
Quare Impediz, it it lies on preſentation to a 

Church appropriate, 176 
Quare Impedit of a Church in Wales where to 

be brought, 192 
Cuare Impedit not to be brought within li- 

berty or franchiſe, 192, 193 


Quare Impedit by him that hath the Nomi- 
nation, &. only, how to be brought, 57, 


©, 180 

Quare [mpedit of a Chappel, 180 
Quare Impedit by a Chapter againli their 
Dean, 177 
Quzare Impedis of a Donative, the form there- 
of. 172, 180, 230, 231 


Quare Impedit preſentare ad medietatem, ter- 
tiam partem, &c. where it ſhall, or may 
be, 95, 191, 197 

Quare Impedit preſentare ad Eccleſiam,where 
right to a moiety only, 95, 180, 181, 197 

Quare Impedit againſt a Sheriff for refuling to 
give poſſeſſion of a free Chappel, 230 


— „ 


No Quare Impedit, or Daꝛtrein preſentment 
at Common Law after the Church full, 90 


| Recuſant, 


Popiſi Recuſants convict diſabled to preſent, 
| Ca 64, 65, 66, 67 
| Truſtees of Popiſh Recuſants diſabled to pre- 
lent, | 68 
penalty pf Truſtee of Popiſh Recuſant preſen- 
; ting without giving notice to the Univer- 
ſuies, | 68 
 Popiſh Recuſant before Conviction diſabled to 
grant the next Avoidance, 6 


are void, 66 
Preſentations of Popiſh Recuſants veſted in the 
Univerſities, 64, 65, 67 
Preſentations made by Recuſants, if void, or 
voidable, 65 
What intereſt the Univerſities have in Recu- 


What Intereſt Recuſants have in their ,livings 


after Conviction, ibid. 
What grants by Recuſants ſhall bind the Uni- 


Recuſant not to leaſe his Advowlon in truſt, 65 
Where the King and not the Univerſities ſhall 
preſent to Recuſants livings, ibid. 
Recuſant conformeth himſelf after a right of 
| preſenting is veſted in the Univerlities, 65 
' Perſons reſuſing to make repeat and ſubſcribe 
the Declaration according to Statute 1 JF. 
& M. c. 26. diſabled to preſent, &c. as 
Popiſh Recuſants, | 6 7 


Refuſal vide Inſtitution. 
Relation. 


Relation a Fiction in Law and ſhall not work 
a wrong, "2 IPO 
To what time Pardons ſhall relate, 37 
To what time Acts of Parliament {hall relate, 


| | 372414 
Releaſe, 


Releaſe of one Coparcener, &. to an Uſur- 
per, hall not prejudice his Companion, 176, 
I9 
Leaſe to Chantery Prieſt and his Succeſſors, the 
|  Leffor releaſes all his right to him and Suc- 
ceſſors, what is gained by ſuch releaſe, 288 
The King releaſeth to an Uſurper, if void, 87 
Releaſe to the Patron in time of Vacation, to 
what purpoſe good, 314 
Releaſe of all right to Land, will not extingu- 


Grantee of the next Avoidance cannot accept 


| A Releaſe of the Advowſon, 66 
Releaſe 


ſants livings, 66 


iſh Tithes, 402 


ANL. 
Releaſe from one Jointenant to another, where | Qualified Chaplains, if they may be Nor-re- 


* 60 ſident without Diſpenſation, 284,28 
800 Informations for Non · reſidence, how to © 
Remitter. brought, 286 


Two Informations for Non-refidence, brought 
Where one ſhall be remitted to an Advowſon at the ſame time for the ſame Offcnce, 


after Uſurpation, 97 ibid. 
Rent. Reſignation, 

Out of what things a Rent may be reſerved, |, Reſignation, how to be made, to whom, and 

or not, 349.350 by what words, 16,17,18,25 

Rent which ſhall not be incident to the Re- Reſignations, why to be made to the Bilhop, 

verlion, 349 | Oc 25 

What remedy for Rent reſerved out of a Fair, | Relignation to the King, 17,18 


or other ſuch incorporeal thing, 349,380 | Corrupt Reſignation, how puniſhed, 19 
Rent, how to be reſerved by Eccleiialtical | Refignations conditional, when good, 17 
perſons in their Leaſes, 355 | Reſignation not effectual till accepted, 17,18 
Biſhop reſerves Rent payable to the Dean and | Patrons mult preſent upon Refignations, 17 
Chapter in Vacation of the Biſhoprick,void, | Biſhop cannot reſign to the Dean and Chap- 


321 ter, 18 

Rent reſerved payable at the uſual Feaſts du- Evidence to prove a Reſignation, ibid. 
ring the term, or ten days after, 357 Reſignation Bonds held good, but the ill uſe 
Leaſes by Colleges, what Rent to be reſerved of them reſtrained, 24 
thereby, 358 | Relignation after Inſtitution and before In- 
Where the uſual Rent ſhall be ſaid to be re- duction, 18 
ſerved, or not, 355,356 | Incumbent after Recovery in Quare Impedit, 
Accuſtomed Rent, what ſhall be ſaid to be fo may reſign, 221 
where different Rents have been reſerved | Reſignation of Donatives, how to be made, 
on ſeveral Leaſes, 355 18 
Rent reſerved by concurrent Leaſe, when ic | Reſignation of Donative to the Patron and a 
becomes payable, | 345 Stranger, or to one Patron only, ibid. 


Replication, Refficution. 


An inſufficient Plea may be made good by the 
Replication, 20 

Plaintiff by Replication maintains the Biſhop 
a diſturber, after Plea that he claims nothing, 
but as Ordinary, 187,200, 201,2 12,219 


By what words Advowſons will paſs from the 
King in caſe of Reſtitution, 

To what Preſentations a perſon outlawed ſhall 

be reſtored upon reverſal of the Utlawry, 

69 

What is comprehended under the word 1/wes, 

in the King's Reſtitution, 61 


' Requeſt, Vide Notice. 


Reſidence, Return, Vide TUrit to the Eiſhop. 


What ſhall be ſaid Non-refidence, or not, 284, | What ſhall be a good Return to a Quare non 

| 285 Admiſit, | 227 

What ſhall excuſe from Reſidence, 285,286 | What ſhall be a good Return to a Writ 
What beneticed perſons may be Non-relident, directed to the Ordinary upon Recovery in 
279, Oc. uare Impedit, 223. &c. 

Non: reſidence, how puniſhed, 279,280,254 | Archbiſhop returns upon a Writ, Oc. that *tis 
Biſhops if required to reſide, and by what Law, not within his Juriſdiction, 


222 
285 | Biſhop tined, if he make a bad Return, 223 
What {hall be Non-refidence to avoid a Leaſe, | 225,227 
and how to be pleaded, 360,362,363 : 
Every Parſon intended retident upon his Bene- | Revocation, 
tice, | 28 
Sixty days abſence by Parſons preſentedby the | Preſentation revoked, 155, Cc. 


Univerſities to Livings of Papiſts, c. makes 


Where the King may revoke his Preſentation, 
the Livings void, 68 


and what ſhall be ſuch a Revocation, 155, 


Co 
Notice 
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The 0 8' LN 


Notice that the King has revoked his Preſenta- 


tion if neceſſary, | 156,158 

Lord Chanchellor, &c. if he may revoke his 

Preſentation, 158 

If inſtitution may be revoked, and by what 

Act, 156 

Death of Patron, if it revoke the Preſentation, 

157 

What Patrons may revoke their Preſentations, 

155, &c. 

Mandat to the Archdeacon to make Induction 

revoked, 156 
Satralidge. 

* what, 303 
Dacrament. 

The Miniſters power in admitting, or 8 

of perſons to the Sacrament, 237, 3 
The Miniſters Duty in adminiſtring the Sacra- 


ment, 237, &c. 
Canons for the more regular adminiſtration of 
the Sacrament, 238,239 
A common Error in ſome perſons receiving the 
Sacrament to qualitie them for Offices, 238 
Sacrament, to be adminiſtred to the Sick, 239 
How many perſons to be preſent at receiving 
the Sacrament, ibid. 
Notice to be given of adminiſtring and re- 
ceiving the Sacrament, 2 38,2 39 


Scire Facias. 


Scire Facias by the party that recovers in 
Qnare Impedit, againſt the Incumbent in 
poſſeſſion, 217,224 

Scire Facias upon an Agreement by Fine to 

preſent by turns, 170 


Stats in Churches, Vide Church. 
Seiſin. 


Preſentation the only Seiſin of an Advow ſon, 
1 

Seitin of an Advowſon once had, not defeated 
by Ulurpation, 96 


Dequeſtration. 


Sequeſtration of a Benefice by reaſon of the 
Incumbents offending againſt the Statute of 
13 Elix. 331,361,362 

Sequeſtration of an Impropriate Parſonage for 
not repairing the Chance], 320 

Ordinary may ſequeſter the Profits of the 
King's Church till he preſent, 72 

Profits of Church to be ſequeſtted where the 
Title is in controverſie, 232 


— 


— — 


If they, who are to receive the Profits of a 
Church by Scqueſtration, may ſue for them, 

if detained, 318 

If the Sequeſtrators ought to pay, & c. the 
profits received to the Ordinary, ibid. 
Profits not diſpoſed of, to be reſtored in ſpecie 
after Sequeſtration taken of, 232 
What remedy againſt the Sequeſtrators, &c. 
| 232 

Profits of the Church ſequeſtred, where the in. 
cumbent is abſent above eighty days in one 
year, 331 


Simonp. 


Simoniacal Contract, how it may be made, 
20, c. 
Clerk preſented ſimoniacally without his know- 
ledge, if diſſabled to hold that 1 37; 
28,30 
Simony in taking Orders, 3 118 3 
In Admiiſion, Inſtitution, &. 
Oath againſt Simony, if to be taken, 108 
Forfeiture for Sirnony, 25,278,103 
Clerk how diſabled, by taking Orders Simoni- 
acally, 103 
Who ſhall preſent, where the Incumbent ob- 
tained Orders Simoniacally, 102, 10 
To what Purpoſes a Church ſhall be ſaid full 
by a Simoniacal Preſentation, 46,59 
Church, to what purpoſes void by Simony, 
26,151,316 
Simony makes Adiniſſion, Cc. void, 6,26,29, 
316 
Bonds given upon Simoniacal Contracts, if 


void, 2 ; 
Simony not to be diſpenſed withal, 2 
Bonds to reſign if Simoniacal, 23,24 
Bond that the Clerk ſhall reſide, not Simonia- 

cal, 2 
Bond to pay Ten pounds yearly to the Son, 6 

Widow of the laſt Incumbent, if Simony, 


23 
Averment, if allowable, and where neceſſary 
to make Bond ſimoniacal, ibid. 


Simoniacal Contract made, and afterwards 
the ſame perſon preſented gratis, 26,27 
Simony to buy the next Preſentation, the 


Church being void, 22 
To buy the next Preſentation, the Incumbent 
being old or ſickly, 21 


Simony, where the Clerk and Patron are igß- 


norant of it, 22,2 3;26 63 
Simony in the Father by purchaſing the next 
Preſentation for his Son, 21,27 


To procure the Grantee of the next Avoidance 
to 1urrender his Grant, and the Grantor to 
preſent a certain perſon, 20 

One buyeth the next Preſentation with in- 
tent to preſent A. who is preſented accor- 
dingly, if Simony, 3 
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How the next Preſentation may be bought 
to prevent Simony, 21 


Adyvowſon bought pending Quare Impedit, 
2 


it Simony, 3 
To buy the next Preſentation, the Church be- 
ing full, to pay the Purchaſe Mony, when 
the Church is void, if Simony, 21 
Forfeiture of double value of the Church for 
Simony, how the value is to be accoun- 
ted, 28 
If the King may preſent upon Simony, 25, 
26, 28,36,62 
Where the King hath loſt his turn by not pre- 
ſenting for Simony, 6 
Simoniacal Preſentation by a Stranger, the Pa- 
tron, and not the King ſhall preſent, 62,81 
Pardon will not enable a Simoniſt, but diſ- 
chargeth the Forfeiture only, 28,29 
Nomination in one, Preſentation in another, 
the Simony of the one ſhall not forteit 
the right of the other, 62 
Simony diſables the Party from having that 
Living, 27, 28 
Simoniſt continues in poſſeſſion by aſſent of 
parties after Judgment againſt him, how 
be may be removed, 
No Acceſſaries in Simony, 
Simoniacus and Simoniace Promatut, 


Ipoliation. 
Spoliation, where it lies, and againſt whom, 
| 4,16,138 


Statutes. 


Statutes to what time they ſhall relate, 37, 414 
No Statute till the King's Aſſent, 414 
Statutes to be expounded according to the 

meaning of the Law makers, 65 
Affirmative Statutes take not away ahe Com- 

mon Law, 128 
Statutes which are to be read Churches, 268, 


c. 
Where the King ſhall be bound by a Statute 
or not, 71.72,9 3,219 


Statutes which give Recuſants Livings to the 
Univerſities, are private Statutes, 65 
Stat. 5 Elix. tor tranſlating the Bible into 
IWelfh Tongue, is a private Statute, 147 
Private Statutes muſt be pleaded, or the Judges 
will not take notice of them, 65 


Statute miſrecited, makes a Plea vitious, 363 


Statutes which begin with perſons of an infe- 
rior Rank, nat to be extended to thoſe who 
are ſuperior, 328, 429, 431, 432 


Where matter is prohibited by Statute, Action 


lies for doing of it contrary to the Statute, 
though no Action be given, 


261 


Stat, Tempoze Regis H. 3. 


9 H. 3. c. 5. Temporalties of Biſhops, Oc. 


7 E, 1. Of Mortmain, 


how to be uſed in the King's hands, 321 
9 H. 3. c. 36. No Lands to be given in Mort- 
main, | 290 
52 H. 3. c. 12. Concerning procels in Quare 
Impedig, &cc. 198, 199, 212 


Stat. Tempoze Regis E. 1. 


290 
13 E. I. c. 5. Of Advowſons, 83,171,190, 
1917202, 204,215,219 

What perſons relieved by the ſaid Statute, 62, 
90, &- Co 

What Feme Coverts relieved by the ſaid Sta- 
tatute, 92 
What Heirs relieved by the ſaid Statute, and 
how, 91, Oc, 
What Spiritual Perſons relieved by the ſaid 
Statute, and how, 93 
What reverſioners relieved by the ſaid Statute, 


91 

13 E. 1. c. 32. Of Mortmain, 291 
13 E. a. De Circumſpecte agatis, $04,505 
35 E. 1. Ne Rector proſternat ac bores in Cæ- 
miterio, 295, 296 

Stat. Tempoze Regis E. 2. 

9 E. 2. c. 5. No Prohibition were Tithes are 
demanded of a new Mill, 460 

9 E. 2, c. 8. Clerks in the King's ſervice to be 
diſcharged of Reſidence, 286 


9 E. 2. c. 13. Examination of Clerks preſen- 
ted to Benefices, belongeth to the Spiritual 
uage, 147 

17 E. 2. c. 8. Lapſe of fix Months, not to pre- 
judice the King, 71 
17 E. 2. c. 14. The King to have the Eſcheats 
of Biſhops Tenants, during the Vacation, 

f 321 

17 E. 2. c. 15. Advowſons, Cc. not to paſs 
from the King without ſpecial Words, 54, 55 


Stat. Tempoze Regis E. 3. 


4 E. 3. c. 7. Executors ſhall/have an action 
of Treſpaſs for a wrong done to their Te- 
ſtator, 48, 177, 487 

14 E. 3. c. 4, 5- How the temporalties of Bi- 
ſhops ſhall be uſed in the time of Vacation, 

321 

18 E. c. 3. Prelates not to purchaſe Lands in 
Mortmain, 289 

18 E. 3. c. 7. No Scire facias to be awarded 
againſt a Clerk for Tithes, 468 


25 E 3. c. I. The King not to preſent to a 


Church 


The TABLE 


Church in anothers right, by title faln in 
time of his progenitors, 77 
25 E. 3.c. * Vhere the King preſenteth to 
a Benefice in anothers right, his Title ſhall 


be examined, 152 
25 E. 3. c. 7. Ordinaries, & c. may counter- 
plead the King's Title, 152, 184, 202, 

| 205, 207 

45 E. 3. c. 3. Prohibition to a ſuit for the 
Tithes of Silva Cædua, 443 


50 E. 3. c. 4. No prohibition (hall be allow- 


ed after Conſultation duly granted, 492 
50 E. 3.c. 5. None ſhall arreſt Prieſt, &c. 


doing Divine Service, 260 
Stat. Tempo2e Regis R. 2. 


1 R. c. 14. In an action for goods taken a- 
way, the Defendant makes Title for Tithes, 


469 
1 R. c. 15. Penalty for arreſting Prieſts doing 
Divine Service, 260 


13 R. 2. c. 1. The King's preſentee not to 
be received, until he hath recovered by Law, 
152 

15 R. 2. c. 5. Aſſurance of Lands to certain 
perſons, Cc. adjudged Mortmain, 292 


15 R. 2. c. 6. In Appropriation of Benxfices, 
wy to be made for the Poor, — the 


icar, 133 
Stat. Tempoze Regis H. 4. 
2 H. 4. c. 4. Penalty for purchaſing Bulls to 


be diſcharged of Tithes, 425 


4 H. 4. c. 12, In appropriation of Benefices, 
proviſion to be made for the Poor and Vi- 
cats 134, 135 

4 H. 4. c. 22. Remedy, where by the King's 
preſentation, any Incumbent is put forth, 

152 

7 H. 4: c. 6. The Penalty of him that pur- 

chaſeth a Bull to be diſcharged of Titles, 


426 
Stat. Tempoze Regis H. 5. 
1 H. 5. c. 7. Frenchmen diſabled to have Be- 
nitices in England, 148 
Stat. Tempoze Regis R. 3. 


1 R. 3. c. I. All Ads made by, or againſt 
Ceſtuy que uſe, to be good, &c. 98 


Stat. Tempoze Regis H. 7. 
3 H. 7. c. 19. Coſts, &c. awarded to the 


Plaintiff, if the Defendant ſue a Writ of 
Error, 229 


— — 


a 


Stat. Tempore Regis H. 8. 


6 H. S. c. 15. Second Letters Patents making 
no mention of the firſt, made void, 155, 

| I58 

21 H. S. c. 6, Where Mortuaries ought to be 
paid, and for what perſons, &c. 463, 473, 
475 

21 H. 8. c. 13. Spiritual perſons abridged. 
from plurality of livings, and taking of 


Farmes, &c. 7, Oc. 128, 142,276, 

| 2 
How the faid Statute is to be e 
7, Oc. 


The ſaid Statute of is a general Law, 8 
23 H. 8. c. 9. For citing Perſons out of the 


Dioceſs, wherein they inhabit, 4.98 
23 H. 8. c. 10. Feofments of Lands to the 
uſe of a Church, ſhall be void, 295 
25 H. 8. c. 16. What Perſons may have a 
Chaplain beneficed with Cure, 281 
26 H. 8. c. 3. For the payment of firſt Fruits, 


C. 7 34 
26 H. 8. c. 15. What duties Spiritual Men 


in Richmonſhire ſhall take after the deceaſe 
of any perſon, 404 
27 H. 8. c. 10. Of Utes, 98,99, 176 
27 H. 8. c. 20. Tithes to be paid according 
to the Cuſtom of the Pariſh, 469,489,498, 
OL 

27 H. 8. c. 28, Monaſteries under the * — 
of two hundred pounds, per ann. given to 
the King, 413, 414, 416, 423 
28 H. 8. c. 11. Profits received during the 
Vacation of Benefices, to be reſtored to the 
next Incumbent, 141, 312, &c. 


28 H. 8. c. 13. Nom-relidence by reaſon of 


Study in the Univerlities, reſtrained, 283 
31 H. 8. c. 13. Monaſteries diſolved, and 
their Lands given to the King, 414, 416, 

; 423, Cc. 

32 H. 8. c. 7. How Tithes ought to be paid, 
and how to be recovered, if not paid, 471, 
4575, 480, 489 

32 H. 8. c. 24. The Lands, c of St. Johns 
of Feruſalem vetted in the King, 429, 430, 


431 


32 H. 8. c. 28. Leaſes to be made by 


perſons ſeilcd in the right of their Churches, 
" —_ 50,324,366 
32 H. 8. c. 36. Of Fines, 53 
33 H. 8. c. 27. Leaſes of Hoſpitals, Cc. 
good with conſent of the major part, 369 
33 H. 8. c. 28. Non; reſidence of certain Cha. 
plains, diſpenſed with, 283 
34 & 35 H. 8. c. 19. Concerning payment of 
Pentions, Proxies, Mc. | 465 
37 H. 8. c. 4. Chantries, &c, veſted in the 
King, 432 
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Churches, 124,127 


37 H. 8. c. 12. Concerning payment of | 


Tithes, in London, 


Stat, Cempoze Regis E. 6. 
1 E. 6. c. 1. Penalty for unreverend ſpeaking 
againſt the Sacrament, &c. 239, 257 
1 E. 6. c. 14. Chauntries given to the King, 


432 


390 


2 & 3 E. 6. c. 13. In what manner Tithes | 


ought to be paid, 425, 433, 456, 458, 
459, 464, 477, Cc. 487, &c. 501, 508. 
When the ſaid Parliament commenced, 478 
2 & 1 E. 6. c. 20. concerning the payment 
of Tenthes, 33, 34 
5&6 E. 6. c. 3. Which days (hall be Holy- 
days, &. and if in force, 248 

5 & 6 E. 6. c. 4. Penalty ſor ſtriking or 
drawing a weapon, in the Church or Church- 
yard, 265 


Stat. Tempoze Regis & Regine 


Phil. & Marie. 
1M. c. 3. Penalty for diſturbing Preachers, and 
Miniſters in the Church, 262 


4 & 5 Phil. & Mariæ c. 1. Confirmation of 
Letters Patent, Oc. 55 


Stat. Tempoze Regine Eliz. 
1 Eliz, c. 1. Ancient Juriſdiction reſtored to 
the Crown, &c. 35, 100, 123, 257 
1 Eliz. c. 2, for Uniformity of Prayer, &c. 
233, 244,258 
1 Eliz. c. 19. Leaſes and other aſſurances of 
Biſhops Lands reſtrained, 52, 53, $7, 326, 
32), 337, 376, 378, 380, 401, 426 
5 Elix, c. 1. Aſſurance of the Queens power 
over all Eſtates, 100, 259 
5 Eliz. c. 5. Statute for tranſlating the Bible 
into the Welſh Tongue, 147 
5 Elix. c. 5. Preaching, &c. that the eating 
or forbearing, to eat Fiſh is of nectſſity, 2 59 
13 Elix. c. io. Leaſes by Eccleſiaſtical perſons, 
and the Expoſition of the fame, 52, 53, 


87, 311, 328, 329, 337, 376, 379, 380, 


401, 426, 432 

13 Elix. c. 10. Deeds of Gift, by Spiritual 
perſons to defraud their Succeſſors of reme- 
dy for Dilap dations, 311 
13 Elix. c. 12. Reformation of diſorders in 
the Miniſters of the Church, &c. 19, 30, 
33» 35» 99, 100, 103, 106, 121, 123 

13 Elix. c. 20. How long Leaſes of Eccleſia- 
ſtical Benefices, ſhall continue in force, &c. 
360, &c. 
This Statute a general Law, 361 
14 Eliz. c. 11. Concerning Leaſes by Eccle- 
ſiaſtical perſons of Haules in Cities, ec. 
and Leafes made by them to their Curates, 


329, 331, 334, 344, 345, 360 


37 H. 8. c. 21, Concerning the Union of | 


— — — 


14 Eliz. c. 1 t. concerning Bonds and Covenants 
given to enjoy Leaſes, and of Leaſes made by 
Curates, 360, 362, &c. 

The ſame is a general Stat ute, 330 

14 Eliz. c. 12. Money received for Dilapida- 
tions, how to be employed, 311 
18 Eliz. c. 6. Concerning Colledge Leaſes, 

358 

Ig Eliz. c. 7. Clerk's convict having had 
their Clergy,to be delivered without purga- 
tion, 36 

13 Eliz. c. 11. Concerning Leaſes by Spiritu- 
al perſons, 330, 331, 332 

This Statute a general Law, 333 

27 Eliz. c. 5. Judgments to be given after 
Verdict, &c. notwithſtanding any deſect 
in proceſs or pleading, 201 

29 Eliz. c. 6. Certain aſſurances made by Re- 
cuſants to be void, 66 

31 Eliz. c. 6. Of Simony, and the Expoſiti- 
on of it, 19, 20, &c. 32. 60, 61, 81, 103, 

151, 316 


Stat. Tempoze Regis Jac. 1. 


I Fac. I. c. 3. Aſſurances made to the King 
of Biſhops Lands, void, 26 
3 Fac. I. c. 1. Concerning the PowdesTon- 
ſon, 250 
3 Fac. I. c. 4. For the diſcovery, and repreſ- 
ling of Popiſh Recuſants, 66, 101 
3 Fac. I. c. 5. To prevent dangers which 
may grow from Popiſh Recuſants, 64, &c. 
21 fac. 1. c. 16. Of Limitations, 336, 520 


Stat. Tempoze Regis Car. 2. 


12 Car. 2. c. 14. For a Perpetual Anniverſary 
Thankſgiving on the 29th day of May, 


251,268 
13 Car. 2. c. 12. Concerning the Oath ex 
Officio, 108 


14 Car. 2. c. 4. Of the Uniformity of Prayer, 
3253579, 103, 107, 111, 121,123,145, 
146,233,234,237,242,244,249 

14 Car. 2. c. 25, Rents and Sums of Money 
granted for Augmentation of poor Vicara- 
ges, confirmed, | 310 
15 Car. 2. c. 6. For Explanation of part of 
the Act of Uniformity, 145 
17 Car. 2. c. 3. For Uniting of Churches in 
Cities, & c. 125,294 
22 Car. 2. c. 11. For Rebuilding the City of 
London, 333 
22 & 23 Car. 2. c. 15. For the Settlement of 
the Maintenance of the Parſons, & c. in the 
Pariſhes of the City of London, burnt by the 
late dreadful Fire, 395, Cc. 
29 Car. 2. c. Of Frauds and Perjuries, 347, 


348 


29 Car. 
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29 Car. 2. c. For the better Obſervation of 


the Lord s- day, 261,262 
29 Car. 2. c. 8. For Confirming, &c. Augmen- 
tations made to ſmall Vicarages, 308 


S:at, Tempoze Regis W. c Regine M. 


1 . & M. Seſſ. 1. c. 8. For Abrogating the 
Oaths of Supremacy, &c. and Appointin 
new Oaths, 102.10 

1 V. & M. c. 16. Simoniacal Promotion of 
one perſon, may not prejudice another, 63 

1 V. & M. c. 18. Againſt diſturbing any 
Congregation in time of Divine Worſhip, 267 

1 M. & M. c. For Exempting Proteſtant 
Subjects from the Penalties of certain Laws, 

103,104,235 

1 M. & M. Sefſ. 1. e. 26. To veſt in the U- 
niverſities the Preſentation of Benefices be- 
longing to perſons refuſing to ſubſcribe the 
Declaration, &c. 67 

3 4 V. & M. For the better Aſcertaining 
the Tithes of Hemp and Flax, 448,449 

4 & 5 V. & M.c.12. Pariſhioners of Chur- 
ches united to contribute to the Repairs 
and Ornamehts,&c. of Churches to which 
they are united, 129 

6 & 7 V. z. c.11, For the more effectual Sup- 
preſſing prophane Curling and Swearing,269 

7& 8]/.3.c.6. For the Recovery of {mall 
Tithes, 494 

768 V. z. c.34. That the Solemn Affirma- 
tion of Quakers ſhall be accepted inſtead of 


an Oath, „ 
89 V.z. c. 1 1. Coſts given in Action for not 
ſetting out Tithes, 487 


7 & 8 V.z. c. 37. For the Encouragement of 
Charitable Gifts and Diſpoſitions, 294 


10 11 V. 3. c. 15. For the continuing the 


Act for the more caſie recovery of {mall 
Tithes, ' | 497 


Subſcription, Vide Articles, 
Suggeſtion, Vide Pzohibition, 


Suggeſtion to have a Prohibition, how and 
when to be proved, and by what Witneſles, 


| 488, ec. 
Six Months for proving a Suggeltion, how to 


be accounted, 492 
Coſts, c. for not proving a Suggeſting,when 
| to be given, and how, 488, Cc. 


Dummons and Deverance, 


Summons and Severance, where it ſhall be, 
183,193,228 


Judgment for an Incumbent ſevered to be re- 
| 428 


ſtored, 
Summons in Quare Impedit, how to be made, 


198 | 


— 


Where a Writ of Deceit lieth upon a Summons 
unduly returned, ec; 158 


Suptrledeas, 


Writ of Error if Superſedeas to the Enquiry of 
damages, after 3 in Quare Impe- 


1, ; 229 

If Writ of Error be Superſedeas to a Writ a- 

warded to the Biſhop, 229 
Surpluſage, 

Pleading an Advowſon granted by Deed, men- 

tioning the Deed, is Surpluſage, 57 
Durrender, 


Surrenders in Deed, and in Law, 345,346 
Acceptance of a voidable Leaſe, Surrender of a 
former good Leaſe, 34s 
Aeceptance of a new Leaſe at a day to come, 
is a preſent Surrender, ibid. 
An Infant, if he may ſurrender, ibid, 
Acceptance of a leſſer Term, Surrender of a 
greater, ibid. 
Leſſee of an Advowſon accepts a Preſentation 
from his Leſſor, is a Surrender of his Term, 
71 

Leſſee of an Advowſon grants the next Avoid- 
ance, if any happen during the Term, and 
then ſurrenders, 3 
Surrender to an Eccleſiaſtical Perſon, whereby 
a new Leaſe is to be made, ought not to be 
conditional, 346 
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Tenants in Common. 
5 e in Common of an Ad vowſon, 


| 45 

Tenants in Common of a Seat in a Church, 
LE 300,301 
Tenants in Common of a Seat, cannot preſcribe 
jointly in an Action concerning it, 300, 301 
Preſentation by one Tenant in Common, or 
Jointenant alone, if it ſhall put the others 
out of poſſeſſion, 84.,85,86 
Compoſition to preſent, how to be made by 
Tenants in Common, 45 


Tenant by the Curteſie. 


| Husband ſhall be Tenant by the Curteſie of an 
Advowſon, 4.47 -- 


Tenant in Tail. 


Tenant in Tail, by what means he may grant 
an Advowſon, 51 


Hhhh Tenant 


— 


The . 
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| Tenant in Tail grants the next Avoidance and | 


des, if the Grant be void or voidable, 51 
Tenant in Tail grants the Nomination ot a 
Clerk by Fine, if the Iſſue be thereby bound, 
52 

Tenant in Tail, and his Heir aparent join in 
the grant of an Advowlſon, * +1; Wl 
Tenant in Tall grants to the uſe of himlelf 
and Wife, &c, void as to the Wife, $1 
Tenants in Tail how relieved by the Statute, 
Weſt. 2. c. 5. 93 


Tenths, Vide Firſt Fruits. 


Tenths by what Law payable, how to be de- 
manded, and by whom, 33, 34 
Certificate for Non-payment of Tenths, how 
to be made, FA, 
Parſon in by wrong, if liable to pay Tenths,&c. 


314, 317 
Tenths paid into the Exchequer after being 
demanded by the Biſhop, 34 


Tenures. 


Adowſons in Groſs, if held by Tenure, 47 
Tenure in Franckalmoign, and by Divine 
Service, the difference, 254, 255 
He that holds by Divine Service,ſhall do fealty, 
255 

Ancient Tenures by Divine Service ſuperſtitious, 
now to be performed according to the Book 


of Common-Prayer, 11 
Statutes for Uniformity,take not away ancient 
Tenures, 254 


One bound to ſay Divine Service in a Chappel 
ruinated, excuſed til the Chappel be repa- 


red, 255 
All Lands and Advowſons held of the King, 
131 

Teſtimonial. 


Teſtimonial of Inſtitution, &c. if neceſſary, 


109 
Teſtimonal that an Incumbent performed all 
things required by Law, 119 


Biſhop not to reſuſe a Clerk for want of Te- 


ſtimonials, 146,147 
Tithes, 

Tithes of what things payable, 387, &c. 400, 

Cc. 435, Ce. 

Tithes, in what manuer they ought to be paid, 

438, Cc. 450, &c. 

Cuſtom in the manner of Tithing to be ob- 

ſerved, 436,438,450 

Who capable of Tithes at Common Law, 

402,405,406,431 


Tithes to be paid as they uſually have been 
paid, Oc. 425,433 


Tithes not iſſuing out of Lands, 402,403, 


405 
Double Tithe, what ſhall be fo faid, 438, 


439,451,452,456 
Eccleſia decimas ſolvere Eccleſie non debet, 


0 
Glebe Land in another Pariſh, ſhall pay Hache 
ibid. 
Parſon of one Pariſh hath Tithes within ano- 
ther Pariſh, ibid. 
Portion of Tithes, what, 338, 410 
Decimam Garbam and Decimas Garbarum, 
the difference, 408 
Preſcription to have decimam Garbam, no 
diſcharge of Tithes, ibid. 
Where the Parſon ſhall pay Tithe to the Vicar, 
or the Vicar to the Parſon, 404 
Where Exccutors of Parſon, or his Leſſee, ſhall 
pay Tithe for Corn ſown upon the Glebe, 
403,404 
Parſon lets his Rectory, reſerving the Glebe, 
he ſhall pay Tithe to his Leſſee, 404 
Parſon ſells the Corn ſown on the Glebe, the 
Vendee ſhall pay Tithe, 404.405 
bem of two years, not to be,accounted toge- 
ther, O 
Leaſe or Grant of Land free from all Exaci- 
ons, will not diſcharge Tithes, 403,405 
Where the Leſſee of Land diſcharged of Tithes, 
(hall pay Tithes, or not, 403,404,405,424, 


429,430 
Tithes in Lay hands, is Lay Fee, 481 


Tithes ſevered, are a Lay Chattel, 405, 436, 
480,481,517 
Fine may be levied of Tithes, 472 
Tithes, if grantable without Deed, 337, &c. 521 
Tithes de communi Fure, belong to the Parſon 
N 2 305,405 
Tithes diſtrained Damage feaſant for being ſut- 
tered to remain too long on the Land, after 
ſer out, 482 
Tithes by whom to be ſet out, 436,479 
Tithes not parcel, or appendant to a 3 
40 
The owner of Tithes bound to carry them a- 
way in reaſonable time, 478, 482 
Who to take care of Tithes after ſet forth, 436 
„ 521 
Corn carried away by a Stranger, Tythe not 
forth, 480, 517 
Non · payment, Evidence of a diſcharge of 
Tithes, 408, 409, 425, 522 
Diſcharge of Tithes,intended perſonal,not real, 
415 
Lay perſons, in what manner they may pre- 
| ſcribe not to pay Tithes, 406, Oc. 
Lay perſons, how capable of Tithes, . 
40 
What remedy for Tithes detained, and carried 
away after fer forth, 470, Cc. 479, Cc. 
| 517, Cc. 
Action 
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Action of Treſpaſs, or Det inue lies for Tithes | 


taken away after ſet out, Action of Account, 
contra, 480,481 
Tithes not to be recovered by Action, but a 
recompence for them only, 412,548 
One poſſeſſed of Tithes by ſeveral Titles, may 
bring one Action for them, 518 
If Jointenants and Tenants in Common, muſt 
join in Action for not ſetting forth _ 
51 
An Action of Eje&ione Firmæ may be brought 
of Tithes, 
Tithes, by whom to be ſet out, 477,478,479 
What ſhall be a ſufficient ſetting forth of 
Tithes, 478,479,517 
What power the Owner hath to ſet out his 
Tithes, or carry them away, Cc. 430, 


479 
Notice of the ſetting forth of Tithes, if neceſ- 
ſary, 482 


Eccleſiaſtical Courts have the proper Juriſ- 
diction of Tithes, 485 Cc. 487,499 
In the Court of what Ordinary, &c. Tithes 
miy be ſued for, 49 
Lay perſons could not ſue in the Eccleſiaſtical 
Court for Tithes, till aided by Statute, 405, 
470,499 
When Tithes may be ſued for in the Exche- 
quer, and what value to be there recovered, 
483,484,485 
Tithes ſued for in the Chancery, 485 
What remedy to compel Tithes to be ſet forth 
according to Cuſtom, 436 
Action on the Statute of 2 & 3 E. 6. for not 
ſetting forth of Tithes, is perſonal grounded 
on the contempt, 486,518 
If Action for not ſetting out of Tithes lies 
for, or againſt Executors, 486 
Action for not ſetting eut Tithes, lies not by 
Juſticies, 485 
One hindred of his way, to carry his Tithes, 
what remedy, 479,480 
Two Tenants in Common, one ſets forth the 
Tiithes, the other carries them away, againſt 
whom the Action ſhall be brought, 519 
Fraud to deceive the Parſon of his Tithes due 
by Cuſtom what remedy, 436, 450, 4532 


What damages to be recovered ln the Spiritual 
Court in a Suit for Tithes, 483, Cc. 
A Parſon, &c. may have his Action of the Cale, 
it he be diſturbed to order his Tithes after 
ah 441 


No Action for {mal}, or mixt Tithes upon the 
8 478,523 ö 


Statute of 2 E. 6. 

No Tithes of Marriage Goods in ales, 456 

The ſeveral ſorts of Tithes, 435 

Predial Tithes, what, 435,441,447, 448 

Mixt Tithes, what, 435:449, Cc. 

Small Tithes, what fhall be ſo accounted, 305, 
« 


c. 


472,480,519. 


| 


Perſonal Tithes, what, and by whom to be 
paid, 435,478, &c. 
Payment of Tithes to the Rector, no diſcharge 
againſt the Vicar, 409 
By what means Lands may be diſcharged of 
 Tithes, 400,414. 
Diſcharge of Tithes, is contrary to common 
Right, and to be taken ſtrict, 425 
Real Compoſition for the diſcharge of Tithes, 
what, how made, and who bound thereby, 
400, 407,408, 414,426 
What Orders priviledged from the payment of 
Tithes, 429 
What Bulls of the Popes, may be ſufficient to 
diſcharge Tithes, 426 
To what Abbey Lands the Statute of 31 H. 8. 
doth extend, 414, Cc. 
Abbey Lands how anciently diſcharged of 
Tithes, and how at this day, 413, &c. 
Priviledge of Abbies to be diſcharged of Tithes, 
is perſonal, 413,414 
Priviledge of Abbics to be diſcharged of the 


payment of Tithes, not to be waived by the 


Abbots, Cc. 429 
Priviledge of Abbies to be diſcharged of Tithes, 
how veſted in the King, 413, Cc. 


Preſcription, that Fermors, and Occupiers, c. 


ſhall be diſcharged of Tithes, to whom it 
{hall exrend, 425,420, &. 


Preſcription to pay leſs than the whole Tithes, 


when good, or not, 436, Cc. 459 
Preſcription ſor diſcharge of Tithes, to what 
Tithes it ſhall extend, 409,411 
Lord of a Mannor preſcribes to have Tithes, 
| 5 407,408 

Preſcription for diſcharge of a Garden, which 
is enlarged, 447 
Biſhop preſcribes to have the Tithes of his Co- 
pyholders, 403 
Preſcription to ſet forth Tithes, ſine viſu vel 
tactu of the Parſon, if good, 452 
Preſcription to be diſcharged of Tithe-wool, 
453 

Cuſtom, & c. de non decimando, where good, 
and by whom, 402,405, 424, &. 441 
Two hundreds preſcribes in Non decimando, 
it good, 461 
Modus decimandi what, 407 
Every Modus ſuppoſeth an Original agree- 
ment, 461 


Mod as, how loti, or deſtroyed, 402, 410, Wc. 


440 
Things not Tithable, given in diſcharge of 
Tithes, 412 


A Modus ought to be to the benefit of him 


who has the right of Tithes, 406, &. 409, 


a 43 5 Oc 44 
What ſhall be a ſufficient Contideration tor 


a Modus, 441, Cc. 450, 454,456 
Aſodus in diſcharge of Tithe-Milk, 450 
No Modus for Tithe Hops, 448 
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Modus, in diſcharge of Agiſtment, 453 
Modus, for the Tithe of Colts, Calves, Cc. 
450 

Modus, for Houſes, how to be intended, 388 
Modus to pay ſo much by every Occupier, or the 
Inhabitant of an Houſe, not good, 388,389 
Cuſtom for a Baker to be Tith-tree for all Corn 
ground for the uſe of his Family, 461 
Modus Decimandi, if allowed in the Spiritu- 
al Courts, 515 
Modus, when ſuable for in the Spiritual Courts, 
499, Oc. 501, &c. 508, &c. 

Modu s; that the Inhabitants ſhall pay the tenth 
part of the value of their Land, and Houles 
good, 389 
Modus, to pay ſo much for every days plowing, 
if good, 389 
Medus to pay part in kind only, when good, 

43 

Modus for all the Demeſnes of a Mannor, if 
a Mill erected thereupon ſhall be thereby diſ- 
charged, 461 
Barren Land how diſcharged of Tithes, and 
what ſhall be ſaid ſuch barren Land, 433 
Modus for a Park which is diſparked, if Tithes 
{hall be paid, 411 
Tithes of Lands lying Fallow, 438 
Lands in the King's hands pay no Tithes, 403, 
| 405, 430 

Land diſcharged of Titles by preſcription in 
the King's hands, the preſcription is de- 
firoyed by granting them out of the Crown, 


430 

The King's Leſſee not grantee, &. ſhall be 
diſcharged, 403, 430 
What preſcription ſhall diſcharge the King's 
Farmers, 403 
What Unity of Poſſeſſion, &c. ſufficient to 
diſcharge payment of Tithes, 427, Ce. 
Unity of Poſſeſſion in diſcharge of Tithes,how 
to be pleaded, 427 
What Pleas may be uſed againſt Unity of Poſ- 
ſion, in diſcharge of Tithes, 427, 428 
Houſes if they ought to pay Tithes, 387, &c 


400 
What Houſes in London are diſcharged of 
Tithes, 392, &c. 
Tithes in London, how paid, and how to be 
recovered, _ 387, &c. 
Tithe of Mills what fort of Tithe it is, and 
how to be paid, 460, 561 
For what Mills, Tithes ſhall be paid, 460 
Modus for all Mills erected, or to be rected, 


461 

Tithe of Herbs, &c. in a Garden, 447 
No Tithe of Quarries of Stone, &. 387 
Lime not Titheable, but by Cuſtom, ibid. 
Brick not Titheable, ibid. 
Tithe of Eggs, 457 
Tithe of Pigeons, 458 
Rabbits Titheable only hy Cuſtom, 501 


n 


1 


Sheep, Cc, eaten in the Family if Titheable, 


452, 453, 458 


Tithe of Beaſts Feræ Nature, 457 


Tithe of Fiſh taken in the Sea, &c. 459 
Fiſh Titheable only by Cultom, 450, 451 
Tithe of Colis, Calves, &c. how to be paid, 


449, 450 
Tithe Milk, how to be paid, 51 


Tithe of Hemp and Flax, how to be paid, 
#: 448 
Tithe of Bees and Honey, ibid. 
Tithe of Fowles, 457 
Tithe of Heath, Turf, and Broom, 387,441 
Tithe of Green Tares, and Corn {own on 

head Lands cut for Cattle, &c. 439 
Tithes for Agiſtment of Cattle, and by whom 


payable, 440, 453, Cc. 
Cattle for the pale and plough, & c. diſcharged 


of Tithe, 454, 455 
Tithes of Gueſts Horſes, agiſted by Inkeepers, 


44944 6 
Servants in Husbrandry to pay no Tichs 22 8 
Tithe of Rape, Saffron, & c. 44 
Tithe of Clover Glaſs, who ſhall have it, 448 
Tithe of Hay cut to feed Deer, 436 


Tithe of Stubble, or the after Crop, or tor 


Cattle fed thereon, 438, 456 
Tithes if payable of Rakings, 43 
Cattle fed in divers Pariſhes, how Titheable, 

453 
Tithes of the Profits and giain of an Innkeeper, 
455, 458 


Tithe de animalibus utilibus & inutilibus, 451 
Tithe of a new Seed, not before known, who 

to have it, 306, 307 
Tithe of Wool, how to be paid, 451 
Tithe paid of the Wool of Sheep, no Tithe 

for their herbage, 452 
Tithes of the Fruits of Trees planted in a Nur- 


ſery, 446 


boy 4 the Fruit of Trees,no diſcharge of the 
II, 


446 

Tithe of Hops how to be paid, 448 

. | Wood titheable by Cuſtom only, 447 
Tithe of Wood, when firſt paid, 447 


Tithe of Wood, how to be paid, 441 
For what wood Tithes are payable, 441, 443 
Loppings of Trees when titheable, 444, 445 
Silva cedua, what, 443 
Wood to burn Brick for repairing or enlarge- 
ment of an Houſe, &c. it Titheable, 442 
443 
Where wood not Tichable, ſhall priviledge 
wood which ought to pay Tithes, 445 
Tithe of the Fruit of Trees which are after cut 
down,no Tithes to be paid for the Trees,447 
Wood cut for Hedge or Fuel, & c. if Tithe- 
able, 441, Kc. 
Wood cut to make Hop poles, if Tithable, 442 
Preſcription in diſcharge of the Tithes of Wood, 
442.446 
Tra⸗ 
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Traverſe, 


Where a Traverſe may be taken upon a Tra- 
verſe, I95 
The Plaintiff cannot ſorſake his own Title, and 
traverſe the Title made by the a” >> 
bid, 

Where the King may torſake his own Title, 
and traverſe the Title of the Defendant, 


ibid. 

Of whoſe Preſentation the Incumbent is in, it 
traverſable, 207 
Cauſe of refuſing a Clerk by the Biſhop, tra- 
verſable, 201 
Suggeltion of Plea refuſed in the Spiritual 
Court, if traverſable, 516 
Certificate for non-payment of Teuths, if tra- 
verlable, 34 


Several Defendants in Quare Impedit, every 
one of them may traverſe, or confeſs and a- 
void the Plaintiffs title, 187 


Trees. 


Trees in Churchyard, by whom to be cut, and 
when, and in whom is the Property, 295, 
304 

Trial, Vide Courts. 


Church full or not, or void or not, how to be 
tried, 166 
Cauſe of refuſal of a Clerk by the Biſhop, how 
to be tried, 166,201 
Ability or Diſſability of a Clerk, how to be tri- 
ed, 166 
Unions ſhall be determined in the Spiritual 
Court, | 129 
Divine Service performed, or not, how to be 
tried, 255 
Matters concerning the Endowment of Vica- 
rages between Parſon and Vicar, triable in 
Spiritual Court, 136,140 
Barren Land, or not, where triable, 434 
Church or Chappel, how to be tried, 182 


— — — 


Uariance. 


XV Hat ſhall be ſaid a ane from the 


name of a Corporation, 376,377 

Where a Prohibition may be granted, notwith- 
ſtanding a Variance betwern the Suggeſtion 
and the Libel, 488,490,491 

A Leaſe upon Condition, and a Leaſe abſolute, 
or Leaſe for 21 years, and a Leaſe for 21 
years from a day to come, not intended the 


ſame Leaſe, 342 


Uicarage. 


Vicars, in Cathedral Churches, not properly Vi- 
Cars, 284 


| Vicarage, how created, and endowed, 134 
Vicarage not to be created without aſſent of the 
Patron, ibid. 
Vicarage derived from the Parſonage, 41 
What Intereſt the Vicar hath in the Church, 
204 

If the Vicar, or Parſon hath the Cure of Souls, 
136, 235 


Right, 135 
Vicarage appendant to the Parſonage, 41 
Vicar can claim nothing but according to the 

Endowment, or by Preſcription, 40 
Vicarage endowed without the King's aſſent, 


: 134 
If Vicarage be united to the Parſonage by Pre 


ſentation, 137,139,182 
Vicarage, how to be reſtored to the Parſonage, 
136, & c. 

Poverty of the Parſonage, reaſon to reſtore the 
Vicarage, &c. 6 140 
Charge on Vicarage to be recompenced by the 
Parſonage, 140 
Biſhops power to augment, & c. the Vicarage, 
140.405 


Vicarage reſtored before the Statutes of Diſſo- 
lutions, how made good to the King, and his 


Patentees by thoſe Statutes, 137 
Vicarage united to another Church, 135 
Endowment de decimis Garbarum, what ſhall 

paſs thereby, | 306 
Vicar endowed by the word Alteragium, 307 
Vicar endowed of white Tithes, 308 


Preſcription by Vicar to have certain Tithes, 
doth ſuppoſe an Endowinent, 305 
Vicar ſhall not have Tithes of the Parſons Glebe, 
without ſpecial Endowment, 308 
Tithe of new Seed not before known, if the 
Parſon, or Vicar ſhall have it, 
Lands uſually ſowed with Corn, is ſowed with 
Saffron, Woad, Cc. if the Tithes belong to 


the Parſon, or Vicar, 305 
Parſon leaſeth his Parſonage, if the Advowlou 
of the Vicarage is leaſed thereby, 41 


' Compolition between Parion and Vicar, and 
Endowments of Vicarage, how to be ex- 
' pounded, 306.307 
| Endowment of Vicarages, to be expounded by 
the Judges of the Common Law, 306 
; Matters concerning the Endowment of Vica- 
| rages between Parſon and Vicar, may be 
tried in the Spiritual Court, 136,140 
Vicar, a Corporation by the Common Law, 
„ 

Augmentations of Vicarages confirmed and 
continued, and remedy given to recover the 
ſame by Stat. 29 Car. 2. 308, 309, 310 
What Augmentations of Vicarages are con- 
tirmed by Stat. 29 Car. 2. 309 
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Grant 


f 1 


Who Patron of the Vicarage of Common 


306,307 
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Grants for Augmentation of Vicarages, to be 
Regiſtred and made as Records, 309 


Ui laica removenda, 


V laica removenda, where it lies, how to be 
ſued out, to whom to be directed, and what 


may be done thereupon, 27,231 
Unions, 

Unions of Churches, how to be made, 124, 

127, Cc. 

what Churches may be united, and by whom, 

| 127 

Union of a Church full, may be,by apt _ 
| 12 

The effect of Union of Churches, 125 


Churches in Cities, &c. how to be united, ibid. 
Who ought to preſent upon Unions, 129 
Unions ot Churches, how to be made void by 
the Pariſhioners, 125 
Unions made upon falſe Surmiſes, if void, 127 
Unions not reſtrained, but limited by the Stat. 
37 H. 8. c. 2. 127 
Biſhop cannot unite a Church of his own Pa- 
tronage, without conſent of the Dean and 
Chapter, 125 
Chappel united to a College, 129 
Church united to a Prebend in another Dioceſe, 
129,372 

Union of the profits of a Prebend, doth not 
unite the Office, &c. 129 
What Clerk capable of Churches united by vir- 
tue of the Stat. 17 Car. 2. c 3. 127 
Advowſon of the Church united, how it is at- 
ſccted by the Union, 128,129,181 
Two Churches Appendant, or the one Ap- 
pendant, the other in groſs, united, how 
the Advowſons ſhall be ſaid to be, 40,42 
Pariſhioners of the Church united, to contribure 
to Repairs and Ornaments of the Church to 
which the Union is made, 129 
Penalcy for obtaining Unions contrary to Law, 


Unions to be determined in the Spiritual Court, 
| 129 
Unity of Polleſlion. 


Unity of Poſſeſſion, &c. what, 403,426 
Unity of Poſſeiſion in diſcharge of Tithes, how 
to be pleaded, 428 
What Unity in che Abbots, &c. ſufficient to diſ- 
charge the payment of Tithes, 427, &c. 
Unity ot hoſſeſſion, doth not extinguiſh Tithes, 
416,426,428 


Univerſities, 


To what Livings of Recuſants, Cc. the Univer- 
ſities ſhall preſcut, 65,66 


— YT 


| Preſentation, where it [hall be void, 


— 


What Intereſt the Univerſities have in Recu- 
ſants Livings, 66 
What Grants of Advowſons by Recuſants, &. 
(hall bind the Univerlities, ibid. 
When a Preſentation (hall be ſaid veſted in the 
Univerſities, 65 
Preſentation veſted in the Univerſities, not to be 
diveſted by Conformity, . 65.66 
Notice of the Avoidance of Livings of Recu- 
ſants, &c. how to be given to the Univerſi- 
ties, and within what time, 67 
Lecture Sermons in the Univerſities, excepted 
from the Penalty of the Stat. 14 Car.2. 145 


Uoid and Uoidable, 


Bonds, Covenants, and Judgments for Enjoy- 
ment of Leaſes, &c. made by Eccleſiaſtical 
Perſons, void, 362,363 

What Leaſes, &c. ſhall be ſaid void, or voidable, 

: 3373 7c. 

Leaſe void cannot be made good, 380,382 

No remedy for Rent reſerved upon a void 
Leaſe, 381 

Leaſes and Grants, & c. to Spiritual Perſons made 
void, 53754,276 

By what means a Leaſe, Mc. voidable may be 
made abſolutely void,or good, 380, & 

Where an Eſtate (hall be 1aid to be abſolutely 
made void, or not, 372,373,380 

The King cannot affirm, or make void a Leaſe 
to bind the ſucceeding Biſhop, 53 

What perſons ſhall take advantage of a voida- 
ble Leaſe, 380 

Tenant in Tail grants the next Avoidance,and 
dies, the Grant is not void, but voidable, 5 1 

Leaſe to be void on non-payment of Rent, the 
Rent ought to demanded, 384 

Freehold Eſtate not void before Entry, 381 

In what reſpect, and againſt what perſons, a 
Grant or Leaſe, Cc. ſhall be ſaid void, 378, 

379, Cc. 

Church void by taking Orders Simoniacally, 

46,103 

To what purpoſes a Church is void by Simo- 
ny, | 6.,26,46,103,151,316 

To what purpoſes a Church is void by Judg- 

ment in a Quare Impedit, 20,215, Cc. 

To what purpoſes a Church is void by Canon, 

6,782,315 

By what means Churches/ become void, 1, 

2, Ge. 

Church void by the Act of God, I 

Church void by the Act of the Party, 2,@c- 

Layman admitted to a Benehice,it void, 34,104 

Incumbent made Biſhop in Ireland, makes his 
Benefice void; Suffragan, or Titular Biſhop 
contra, 15 

Incumbent extolling foreign Juriſdiction makes 
his Living void, 257 
150 

Inſtitu- 
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Inſtitution, &c. upon a void Preſentation, if 
void, 30,151,0c. 
Not reading,or ſubſcribing the Articles, how it 
makes Beneſice void, 6,33,106 
Church, when void by Ceſſion, and to what 
purpoſes, 2,4, 5,14,15,315 
He that hath one Living accepts a {econd, and 
and contends to keep both, both ſhall be 
void, 2 
He that bath a Benefice under the value of 8 J. 
per ann. accepts a ſecond, to what purpoſes 


the firſt is void, | ibid. 
Voidance by accepting a ſecond Living, to what 
time it ſhall relate, 3 
Firſt Living, if void by Inſtitution into a ſe- 
cond, ibid. 
Where Deprivation is neceſſary to make an 
Avoidance, 2,34,35 


To what purpoſe a Church is void by Depri- 
vation, before Notice given, 315 
Parſon incapable inftituted, &, if the Church 


be void before Deprivation, 3435 
When a Church ſhall be ſaid to become void 
by Deprivation, or not, 2,35 


Sixty days abſence makes Livings of Recuſants 
preſented to by the Univerſities, void, 67 
Church made void by Statute, void to all pur- 
poles, 34,314 
Church void by not paying the Tenths, 33,34 


Ulurpation. 


The effect of an Uſurpation, 32, 55,88, 175 

What Eſtate is gained thereby, 80, 84 

Uſurpation that makes a Plenarty, 83,175 
No Uſurpation till Inſtitution had, 8 

Preſentation by Simony makes no ä 

I 

No Ulurpation by preſenting to a Donative, 

81 

No Uſurpation upon a Church e 

1,138 


By what means a Right gained by Uſurpation, 


may be regained, 89, Oc. 
What Acts will make an Uſurpation, 80 &«c. 
154,196 

If an Uſurpation puts the King out of poſſeſ- 
ſion, 86,204 
What Preſentations by the King make an Ulur- 
pation, 30,44,51,00,153 


Where an Uſurpation by the King ſhall be a. 


voided, 97.98 
Uſurpation made upon him, who hath the No 
mination, by hiin who hath the Preſentati- 
on, 52 
Rightful Patron preſenting after Uſurpation, 
and Plenarty of fix Months, is an Uturper, 


939% 
Wrongful Collation,to what purpoſes it is an 
Ulurpation, 77.78, 80, 204 


Ulurpation by the Conuſor of a Fine before 
the Fine executed, 85 
What Preſentations will put the rightful Patron 
out of poſſeſſion, 80, &c. 204 
Leſſor uſurps upon his Leſſee, what is gained 
thereby, 85 
No remedy at Common Law after Church 
full by Uſurpation, but by Writ of Right, 

| $0.94 96,97 
Ulurpation on Vicarage,not avoided by avoid- 
ing Ulurpation upon the Parſonage, 95 
No Ukurpation, but where the Church was 
void at the time of the Prelentation made, 

8 1 

One preſents to his own Church, as Procter or 
Attorney to another perſon, is an Uſurpa- 
tion upon himſelf, 71,81 


Ulſurpation by preſenting in the Right, or 


Name of another perſon, 81 
Leſſee preſented by the Leſſor to the Church 
leaſed, if an Ulurpation, 96 
Preſentation by colour of a Grant determined, 
makes an Uſurpation, -» 1 
Ulurpation upon the Grantee of the three next 
Avoidances, the effe& of it, 85 
Super inſtitution makes no Uſurpation, 315, 
318 

Ulurpation by one Coparcener upon the other, 
| | 84 
Uſurpation upon the turn of one Coparcener, 
is no Uſurpation upon the reſt, ibid. 
Uſurpation after Judgment in a Writ of Right, 


5 

If the Dean may uſurp upon the Chapter, 86 
Husband and Wife preſent jointly, having no 
Right, no Ufurpation by the Wife, 81 
The effect of an Uſurpation upon a Biſhop, or 
other Eccleſiaſtical perſon, 87 
Notice of a Church being void, not neceſſary 
to make an Uſurpation, #73 81.82, Cc. 
What perſons relieved upon Ulurpations by 
by the Statute of Weſtm. 2. 89,90,@c.204, 


205 
How the Statute of Veſtm. 2. relieves agiintt 
Uſurpations, 88,89, 90, &c. 


Purchaſe, by Uſurpation and Plenarty of tix 
Months, is without remedy, 96,97, Cc. 175 
Biſhop by denying or delaying a Jure Patrona- 


tis a diſturber, | 199 
Wales, 
Bible and Common Prayer Book, to be trauſla- 
ted into the Welſh Tongue, 147,242 
Common Prayer in Hales, to be ſaid in the 
Welſfp Tongue, 242 
Quare Impedit for a Church in Wales, wheie 
to be brought, 19% 
Cauſes of refuaſal to admit a Clerk to a Church 
in Wales, 147 


Warranty, 


— 
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The TABL E. 


K 


Warranty. 
Warranty collateral binds the Iſſue in tail, 52 
Caſt, 
Leaſes diſpuniſhable of Waſt, 358 


Atturnment with Proteſtation, to fave the Pri 
vitedge not to be puniſhed for waſte, 188 


Leaſes diſpuniſhable of waſte not to be made 


by Eccleſiaſtical perſons, Colleges, &c. 357 


Prohibition to hinder walte, 27,357 
Waſte not to be committed on Biſhops Tem- 
poraltics, in time of Vacation, 321 


Wills and Teſtament. 
Laſt Wills and Teſtaments to be taken accord- 


ing to the intent of the Parties, 65 
Incumbents may by Will diſpofe of Corn 
growing, by them ſowed, 313 


One may appoint by Will what perſon his 
Executors ſhall preſent to a void Church, 


61, 62, 159 | 


Incumbent having the Advowſon, may deviſe 
the ſame, or the next avoidance, by Will, 
| G1, 62 


Wric of Right of Advowlon. 


Writ of Right of Advowſon where to be 
brought, and of what ſeiſin, 96, &c. 
Tryal in a Writ of Right, ibid. 
Writ of right de medietate advocationis, 181 
Writ of Right by him who hath the nomina- 
tion, or preſentation only, = 
The Lord in Mortmain cannot have a Writ of 
Right of Advowſon, 83 


Judgment in a Writ of Right of Advowſon, 
howat binds, | 85 


TTizit to the Biſhop. 
When a Writ to the Biſhop, after recovery in 
Quare Impedit, &c. {hall be awarded, 210, 
Cc. 218. 220, &c. 


For whom to be awarded, 210, Cc. 


To whom it ſhall be directed, 221, &c. 228 
At what time it ſhall be granted, 199, 200, 213 


Where the Plaintiff ſhall have a Writ to the 
Biſhop, 187, 189, 199, 203 
Where the Defendant ſhall have it. 204 
Where both Plaintiff and Defendant may have 
writ to the Biſhop, 187, 204, 212,213 


Where neither Plaintiff or Defendant ſhall 
have it, 21 


3 
M ho to be removed by it,69, 755187, 188, &c. | 


215, 217, 224, 225, 226 


Writ to the Biſhop, not to be awarded for a 
Stranger, | 210, 214 


| If a Wrir may be directed to Biſhop, without 


title made, 187, 204, 210, 211, &c. 

If the Plaintiff may have both a Writ to the 
Bilhop and Damages, or either at Election, 
218 

Writ to the Biſhop if returnable, 223,224,225 
What the Biſhop ought to do upon a Writ to 
him directed to admit, and what return to 


ſuch Writ (hall be good, 223, &c. 
Writ directed to a wrong perſon, if it make 
the Judgment Erroneous, 223 


Where the writ to the Biſhop ſhall not have the 
Claule, Non Obſtante Reclamat ion , &c. 188 
Iſſue found againſt the King, yet a VVrit to 
the Biſhop awarded for him, 215 
VVrit to the Biſhop awarded for the King, be- 
ing no party to the Suit, 206, 207, 214 
If the Patron may have a V Vrit to the Biſhop, 
where his Clerk pleads himfelf to be indu- 


&ed, &c. 206 
Donative recovered, to whom the VVrit for 
poſſciſion (hall be directed, 223 


In Quare Impedit, Plaintiff hath Judgment 
aginſt ſome of the Deſendants, and barred as 
to the reſt, no writ to the Biſhop, 212,213 

VVrit awarded to the Guardian of the Spiri- 
tualties and a Biſhop is made before the ſame 
Executed, 223 

VVhere the Plaintiff after Judgment, may pre- 
ſent without any VVrit to the Biſhop, 220 

VVhere writ to the Biſhop ſhall be awarded, 
with a Ceſſet Executio, 199, 200,203,210, 

212 

VVrit once directed to the Metropolitan, ſhall 
not after go to the Imediate Ordinary, 222 

Biſhop making an ill return or no return of the 
writ, ſhall be fined, and a Sicut alias a- 
warded, 223, 225, 227 

It the Juſtices of the Scſſions in Wales, may 
ſend a writ to the Biſhop, to admit, &c. 192, 

223 

VVhat remedy for a Clerk after Inſtitution, 
&c. upon a VVrit to the Biſhop, where a- 
nother Incumbent keeps the poſſeſſion, 22 4, 

22 5 

VVhere VVrit to the Biſhop ſhall be awarded, 
upon Non ſuit, Abatement, &c. 210, &c. 

Two Defendants, one makes default at the 
Grand diſtreſs, V Vrit ſhall be awarded for 
the Plaintiff by the Statute of Marlbridge, 

213 

No V Vrit to the Biſhop, till V Vrit of Inquiry 
of Damages be returned, unleſs the Dam- 
ages be releaſed, 213 
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